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ESTOPPELS AGAINST STATUTES 


Oxz of the many difficult problems which arise in the application of 
the doctrine of estoppel is the effect of an estoppel in the face of an 
Act of Parliament. Can an estoppel ever be applied so as to prevent 
the normal application of a statutory rule? It is sometimes said 
that it cannot, but the problem may well depend on the type of 
estoppel which is pleaded and the nature of the statutory provision 
against which it is pleaded. The examination of the relationship 
between the plea of estoppel and the statutory provision throws light 
on the nature of both. 

In practice the application of an estoppel in the face of a statute 
appears to be no different from the application of that doctrine to 
circumstances governed by common law. What is important is not 
the source of the rule, but its nature. Similarly the type of estoppel 
which is raised may be very relevant since the operation of an 
estoppel per rem judicatam is different from the operation of an 
estoppel arising by the acts of the parties. This latter expression 
is used here to include estoppels by representation or conduct and 
estoppels by deed. The two main types of estoppel are dealt with 
separately. 


1. ESTOPPELS Anrsine By Acts oF THE Parties 


The leading authority on the question of whether an estoppel can 
be pleaded to hinder the performance of a statutory duty is Maritime 
Electric Co. v. General Dairies Lid.t In this case the relevant 
words of a New Brunswick statute ? were: ‘ No public utility shall 
charge, demand, collect or receive a greater or leas compensation 
for any service than is prescribed. .. .”? The Maritime Electric 
Company, a public utility within the meaning of the Act, by mistake 
considerably undercharged General Dairies for electricity supplied 
1 pon A.C. 610. 
2 Hic Utilities Act of New Brunswick, R.8. 1927, c. 187 (s. 16). 
1 r 
VoL. 29 1 


2 THE MODERN LAW REVIEW Vor. 29 


to them. The Privy Council held the Maritime Electric Company 
was not estopped from claiming the balance due to them although 
the dairy company had paid more to the farmers for their cream 
than they would have paid had the electricity been properly charged. 
To have admitted the estoppel would have had the effect of 
repealing the statute in the particular case. 

There was a considerable amount of existing authority to support 
this decision.’ For example it had been held in R. v. Blenkinsop * 
that the overseers of a parish who had charged a railway company 
only one-third of their correct share of the rates could recover the 
balance in an action for arrears. The court held that an estoppel 
could not arise im this case since the ratepayer’s liability was not a 
private debt but a public obligation. There are a number of later 
decisions to the same effect." 

Subsequent authority shows that the result is the same in cases 
where the statute lays down a duty to exercise a discretion. In 
Southend Corporation v. Hodgson® the defendant, a Southend 
builder, received a letter-from the borough engineer and surveyor 
to the effect that a certain plot of land had an existing use as a 
builder’s yard. In reliance on this he purchased the land for use 
in his trade. He pleaded against an enforcement notice from the 
corporation that they were estopped from denying the land had an 
existing use as a builder’s yard by the statement of their borough 
engineer and surveyor. The Divisional Court held that the estoppel 
could not be used to prevent the local authority assuming the 
obligation under the Town and Country Planning Act 1947" to 
exercise their discretion with regard to the service of a notice on 
the owner and occupier of the land. To hold that they were 
estopped by the borough engineer’s letter would effectively prevent 
them from exercising this discretion.’ It is equally well established 


3 Bee, ¢.g., R. v. Blonkinsop [1902] 1 Q.B. 48; Burkinshaw v. Nicolls (1878) 8 
Cas. 1004 at p. 1017; Bradshaw v. M'Mullon [1920] 2 LR. (0.A.) 


] 2 LR. 419 CELL.) esp. ab p. 425; Sandor Corporation V. 

2 Ch. 107; Anctil v. acterers Life Insurance Co. 

peoo] A.O. 604; Re a B Notice ] 2 Oh. 76; Inland Revenue 
ommissionors V. Brooks [1 O. 478 ab p. 491; Re Stapleford Colliery 


Oo., Barrow's Case (1880) 14 . 482 at p. 441. The Privy Council was 
also referred to American authorities; Pittsburg, Oinannati, ioago d St. 
Lowis Ry. v. Fink, 350 U.B. 577 (1919) and New York N.H. & H.B. 0o. v. 
York & Whitney Oo., 109 N.E. Repr. (Mass.) 868 (1918). 


. ai p. 308; 

1 A55; J- and F. Bione ragi 

O. 200; Hudson v. Hudson [1948] P. : 
e ee And see Kok Hoong v. Leong Cheong Mines 


6 Q.B. 418. 

710 & 11 Geo. 6, o OL 

® Ginoe the decision in Hedley Byrne d Co. v. Heller [1064] A.O. 465 it might be 
that an action for negligent misstatement would lie agai the borough engmeer 
it he had been negligent. 
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that public authorities cannot fetter the exercise of their discretion 
by contract.’ 
In the words of Lord Maugham in the Maritime Electric case 1°: 
“‘ Where, as here, the statute imposes a d of a itive 
kind, not avoidable by the ormance of ae ie he 
the doing of the very act which the plaintiff seeks to do, it is 
not open to the defendant to set up an estoppel to prevent it. 
This conclusion must follow from the circumstances that an 
estoppel is only a rule of evidence which under certain special 
circumstances can be invoked by a party to an action; it 
cannot, therefore, avail in such a case to release the plaintiff 
from an obligation to obey such a statute, nor can it enable 
the defendant to escape from a statutory obligation of such a 
kind on his part.” 
The decision in these cases has given rise to the unfortunate 
statement that there can be no estoppel against a statute. The 
statement is not true and its implication is dangerous. Estoppels 
will lie against statutory provisions. The cases discuased above were 
concerned rather with the particular proposition that people cannot 
avoid their statutory duties in the face of an estoppel. This is an 
obvious truth since people are never estopped from performing 
duties, they are only estopped from exercising rights and privileges. 
In the Maritime Electric case the situation is somewhat confused 
by the fact that the Maritime Electric Company were exercising a 
Tight as well as performing a duty in claiming the scheduled charges 
for the electricity. As against General Dairies they were exercising 
a right. If the latter failed to pay them the electric company 
could sue. Under the New Brunswick Public Utilities Act they also 
had a duty to perform, namely, to charge a certain amount—no 
more, no less—for their services. In so far as the electric company 
were exercising a right in claiming the balance due from General 
Dairies the defence of estoppel would be available, but in so far as 
the claim was a performance of a duty there could be no estoppel 
because the correlative right of this duty lay in the Province of 
New Brunswick. This analysis is equally true of Southend Corpora- 
tion v. Hodgson. The estoppel could not be allowed to prevent 
or hinder the performance of a statutory duty, namely, the exercise 
of a discretion, which was intended to be performed or exercised 
for the benefit of the public. ` 
In Customs and Ewcise Commissioners v. Hebson 1 Pearson J. 
held that customs officers who had mistakenly allowed imports of 


9 Ayr Harbour pi nics oh ee (1888) 8 -Oas. 623; Birkdale District 
Bleotrio Supply Co. v. orp. [1926] A.O. 855 as p. 864; York Corp. 
vy. Lestham (lone le a 


. 620. 


. P 
11 6.9., per Bacon V.-O. in Re Stepleford Colliery COo., Barrow’s Case (1880) 
id OED. 480 at p. 441, ‘the doctrine of l cannot be applied to an 
Act of Parliament," and see Halsbury'’s Lows o Hagland, Qnd ed., Vol. 81, 
. 560. For more general discussion see Kok Hoong v. Leong Mines 


J] 4.0. 998. 12 [1988] 2 Lloyd's Rep. 982. 
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goods of a certain type in the past were not thereby estopped from 
claiming that goods of the same type were being imported in contra- 
vention of an order under the Import, Export and Customs Powers 
(Defence) Act 1989. He said,” “ An officer having a public duty 
cannot be deprived of his duties and powers, or cannot be prevented 
by any estoppel from performing these duties and powers which 
he has a statutory or other public obligation to exercise in the 
general public interest.” 

A related point arose in Welch v. Nagy,** where the Court of 
Appeal held that to treat a tenant, who has erroneously represented 
his tenancy as a furnished one, as estopped from asserting that the 
furniture is in fact his and denying that the tenancy is a furnished 
one, would be to confer on the courts by the act of one of the parties 
a power to make an order for possession of premises in fact un- 
furnished and therefore within the protection of the Rent Acts. The 
reason is plain. In cases under the Rent Restriction Acts the 
courts have only a limited power to make orders for possession and 
in considering the limitations on these powers they are observing 
a statutory duty. The points have to be taken by the court even 
though the parties do not take them. The case is rather similar in 
the divorce courts where a petitioner cannot get relief simply by 
alleging that the respondent is estopped from denying the charges.” 
This is because the court has a statutory duty to inquire into the 
truth of the charges.° There are similar dicta by Lord Parker of 
Waddington in Inland Revenue Commissioners v. Brooks |" and 
Lord Shaw in Bradshaw v. M’Mullan.* 

There is nothing peculiar about statute law which takes it out- 
side the realm of estoppel, though this has sometimes been suggested. 
The point is that there cannot be an estoppel in respect of statutory 
provisions which are made for the benefit of someone other than 
the person against whom the estoppel is asserted. Because they 
cannot be avoided by the parties they are sometimes called impera- 
tive rules. But these provisions are not peculiar to statute law; 
there are such provisions in the common law against which there 
can be no estoppel.* The application of the principle of estoppel 
to a provision depends not upon its origin, statutory or otherwise, 
but on its nature. In a slightly different context this is illustrated 
by the incapacity cases. Some incapacities arise under common 
law, some are the result of statute. What both have m common is: 
13 Ibid. at p. 806. 

n ] 1 EB. 488 


18 Hudson y. Hudson [1048] P. 902. For e general discussion of the applic’ 
ability, af-eetoppel tn: the diverse, patiti) eee) THORN T: TAPPA 


tion conferred on æ county court sitting as an arbitrator under the 
Workmen's Compensation Act 1008, Dutton V. Sneyd Byoors [1920] 1 


414. 
it A.O. 478 at p. 401. 
18 2 LR. 413 k p. 425. 
ok Hoong Y. Leong Cheong Mines [1964] A.C. 006 at pp. 1015, 1018. 
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that the person bearing the incapacity cannot estop himself so as 
to cure the defect.” 

Where a statute lays down a non-imperative rule of private law 
to be observed between individuals then it is giving rise to a series 
of individual legal relationships whereby one person owes a duty to - 
another. This can be re-written as saying the other person has a 
right against the first. There is no more to prevent that person 
putting himself in a position where he is estopped from pleading 
the right than there would be if the right was one which accrued at 
common law. This can also be true where the right is given to a 
public authority, provided the right is properly called a right and 
is not something which can be construed as a right vested in a 
section of the public which the authority has a duty to exercise on 
their behalf. 

In all the cases where the courts have excluded the operation 
of the doctrine of estoppel it will be found that there has.either been 
a strict prohibition against the consequences of the estoppel (as in 
the incapacity cases) or the person, corporation or authority against 
whom the estoppel is pleaded has owed a duty to the public or a 
section of the public, or possibly occasionally to some other indi- 
vidual, against whom the estoppel cannot fairly operate. In other 
words, in cases where the doctrine of estoppel has been excluded it 
is because to have decided otherwise would have allowed a 
to achieve by an estoppel against himself something which he could 
not otherwise lawfully do. In all cases the result would have 
adversely affected someone to whom the person or body estopped 
owed a duty; the public at large, a local section of the public, 
shareholders, etc.; or else the law imposed an incapacity and a 
person can no more estop himself out of an incapacity than he can 
contract out of it. t 

It is not always easy to decide whether a statute is laying down 
an imperative or non-imperative rule. If it is the latter then there 
is no more reason for excluding the operation of an estoppel than 
if it were an ordinary common law provision. Some statutes 
specifically provide that their terms and rules may be varied. For 
example, in the Sale of Goods Act 1898, section 55 provides that 
any right, duty or liability arismg under a contract of sale by 
implication of law ‘‘ may be negatived or varied by express agree- 
ment or by the course of dealing between the parties or by usage.” 
Presumably a person may be estopped from claiming any rights 
accruing under the terms of the contract. Another instance is 
section 2 of the Occupiers’ Liability Act 1957 which contains an 
express reference to possible variation of the terms of the Act. 


2° Compare Fairlittle v. Gilbert (1787) 9 T.R. 169; Levy v. Horne (1841) 8 Q.B. 
166; St. Mary Islington v. Hornsey U.D.O. [1900] 1 Oh. 695; Oannam v. 
Farmer (1849) 8 Ex. 698; Bateman v. Faber 1 Oh. 144 and the cases 
on Infants and Corporations cited in Halabary, Laws of England, Brd ed., 
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Where there is no such provision then the court must needs look 
at the Act as a whole and particularly at the relevant provision to 
ascertain whether the rule is framed for the purpose of regulating 
private dealings and creates private rights or whether it is a rule 
cast for the benefit of the public as a whole or a particular section 
of it, or an individual, other than the person against whom the 
estoppel is pleaded. This is a difficult problem and it is not helped 
by the fact that there is very little case law on the subject. Most 
of the cases which have been decided on this point have been 
concerned with interpreting provisions for the limitation of actions. 

With regard to the Limitation Act it is well established that a 
contract to waive the benefit of the statute is itself a good contract 
if otherwise enforceable. The important question, however, is 
whether the original cause of action can continue after the limitation 
period has run out, not whether an action lies on the agreement to 
waive the statute. If the Act merely confers private rights on 
the defendant then he can contract out of them. If they do some- 
thing more, for example, if they limit the jurisdiction of the court 
to hear the cause, then the defendant cannot validly contract out of 
their benefit. The cases seem to support the former view that the 
right accruing is a private one which can be lost by a contract not 
to plead it.** This view has been criticised,” but there is every- 
thing to be said for it. If the benefit of the statutes can be lost by 
contract then it does not require a great extension of reasoning to 
argue that the benefit can be lost by waiver or that the defendant 
can be estopped by his conduct from taking the benefit. The 
cases again support these propositions. Thus if the defendant 
represents that he wishes to delay the proceedings and states that 
the plaintiff will not be prejudiced by the delay and the plaintiff 
acts on this representation the defendant may be estopped from 
taking the benefit of the statute. It may be argued that this is not 
an estoppel in its normal sense but rather more akin to promissory 
estoppel in that the representation is as to a future act: that the 
benefit of the Limitation Act will not be claimed. If so the cases 
are cases of promissory estoppel or else they are cases of waiver. 
But one can imagine cases when the representation is as to existing 
fact and an estoppel in the normal sense could be pleaded. In 
M. V. Mount Blain v. Tug Sauria * Evershed M.R. suggested that 


11 Lade v. Trill (1849) 11 L.J.Oh. 102; Hast India Oo. v. Pawl (1850) 7 Moo.P.0. 
85; Pearson v. Dublin Corporation [1007] A.O. 851; Lubovsky v. Snelling 


Laie K.B. 44 

22 ovsky V. Shea poa] E.B. 44, following the resson of Wright v. 
Bagnall [1900] 2 Q.B. è 

23 ¢.9., Preston & Newsom's Limitation of Actions, 8rd ed., pp. 32, 83, and see 
also Franks, Limitation of Actions, pp. 19-2. 
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the defendant might be estopped from giving evidence of when 
the cause of action accrued. 

An early case of estoppel lying against an Act of Parliament is 
Bonner v. Wilkinson.® On a writ of error brought to reverse a 
judgment of outlawry on an original writ declaring Bonner to be of 
Callerton the defendant was estopped from alleging that the writ 
was void, there being no such place as Callerton. Bonner was in 
fact resident in High Callerton but in his bond on which the original 
writ was issued he had described himself as being of Callerton. 
Although the writ was void under the terms of Statute 1 Hen. 5, 
c. 5, the court held that the statute was intended to make clear 
what person was the object of the indictment or writ. It was 
passed for the benefit of such person and he could waive the benefit 
or estop himself from claiming it." 

It has been held that a person may waive the benefit of a statu- 
tory provision whereby he can require notice. Presumably he 
could be estopped from claiming the benefit of such a provision. 
In any given case the courts would have to ascertain whether the 
requirement of notice existed purely for his benefit or whether 
provision was a matter of public policy or for the public benefit. 

It has been held that a workman can contract out of the benefit 
of the Employers’ Liability Act 1880. In Griffiths v. Earl of 
Dudley,” deciding this point, Field J. stated as a general rule that 
only if there is an express provision prohibiting contracting out of 
the benefit is it fair to disregard any such agreement.” Presumably 
an estoppel would also lie.» 

A party may contract out of or waive the benefit of provisions 
in a private Act of Parliament passed for his benefit.2? It seems 
plausible to argue that he can also be estopped from claiming the 
benefit of the Act. On the other hand, a statutory obligation 
existing for the public benefit cannot be waived,™ nor can a person 
contract out of it. Likewise, he cannot be estopped from claiming 
the benefit of it. 

It would appear therefore that it is wrong to presuppose, as 
Bacon V.-C. did in Re Stapleford Colliery Co., Barrow’s Case * 
that, “‘ the doctrine of estoppel cannot be applied to an Act of 


26 (18299) 5 B. & Ald. 682. 

av Ibid. at p. 688. Bee also ey v. Best (1854) 14 O.B. 487, Re Suares, 
eaten v. Suares (1918) 1 oak E ei 

28 Taylor v. Olemeon (1844) 11 & F. at p. 648; Toronto Corporation v. 
Russell ED A.O. 498. 

29 (1882) 9 Q.B.D. 857. 

20 Ibid. at p. 864. 

31 Th has also been held that an estoppel will lie in ihe face of ihe 8 Acta. 
Bee Barrow Mutual Shep Insurance Oo. v. Ashburner (1885) b4 L.J.Q.B. 877. 

32 Corbett v. S. Hastorn d Chatham Ry. [1905] 2 Ch. 280; Great Hastern Ry. v. 
Goldsmid (1884) 9 App.Cas. 927 esp. at p. 986. 

a3 Young vV. i Corp. (1888) 8 App.Oss. 517; Netherseal Colliery Co. 
v. Bourne (1889) 14 Tigi Osi, 238. 

M Equitable Life Assurance Society v. Reed [1914] A.O. 587. 

as ) 14 Ch.D. 482 at p. 441. 
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Parliament.” It is more correct to say that an estoppel cannot be 
raised against a statutory obligation imposed otherwise than for 
the benefit of the person against whom the estoppel is being raised. 
More precisely, if the provision is laid down for the benefit of some 
third party, or the state or public at large or a section of the public, 
or if it imposes a prohibition or incapacity, then it is true to say 
that estoppel will not lie in the face of it. It is not correct to 
distinguish statutory rights and duties and common law rights and 
duties or contractual rights and duties. We need to ascertam where 
the right lies and where the duty lies, for whose benefit the rule is 
made and why it has been made. 


9. ESTOPPEL ÅRISING BY JupIcI4L RECORD 


In those cases where it is properly said that an estoppel will not lie 
in the face of a statute, it might be questioned whether the doctrine 
is entirely inoperative. A distinction must be drawn between 
estoppels arising by act of the parties and estoppels by record, or 
per rem judicatam as they are sometimes called. It may be that 
estoppels by record are not entirely inoperative in the face of a 
statute even though no other form of estoppel will lie. 

There is justification for this view. The rationale for estoppel 
per rem judicatam is not the same as the rationale for an estoppel 
in pais. The former arises from the need to prevent repetitious 
litigation, the latter depends largely on the feeling that it would be 
unconscionable for a person to be allowed to make the points he 
is estopped from making. The principle of res judicata is funda- 
mental to any civilised legal system. Above all the court is a public 
institution and its determinations on the applicability or inapplica- 
bility of a statutory provision are entitled to respect. 

It must be borne in mind that an estoppel by record may operate 
in one of two ways.2¢ When judgment is given in a particular case 
the cause of action merges in the judgment and no further action 
can then be brought on that cause other than by way of appeal from 
the judgment, unless a subsequent court can be persuaded to set 
the judgment aside for fraud, collusion or concealment of evidence. 
An action, if brought at all, will be brought on the judgment. This 
is the principle of res judicata narrowly so called. 

Sometimes it may happen that the court m some later proceed- 
ings has before it an issue which was directly and identically in 
point in some previous proceedings although not the actual cause 
of action. In this case there may be an estoppel by record in the 
second proceedings against a party who wishes to contradict the 
finding of the earlier court on the particular issue.*" So for example 


36 See Spencer Bower, Res Judtoata, pp. 1, 2 

81 Barres v. Jackson (1848) 1 Ph. ; Henderson v. Henderson (1848) 8 Hare 
100 at p. 115; Howlett v. Tarte ) 10 O.B. (m.8.) 818 osp: “Po 828; 
Hemphries v. Humphries [1910] 1 . T96 at p. 801 and [1910] 2 . 581 
at p. 585; Bardar Bes v. Habib Moricen Noordin J] AO. 615 end 
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in an action for non-payment of rent the cause of action is the non- 
payment of rent which is due. The case may well revolve around 
the issue of whether there is a tenancy. Judgment for the plaintiff 
will bar any further action by him for non-payment of the rent 
claimed. In addition if any subsequent action is brought by either 
party against the other they may be estopped from denying the 
existence of a tenancy which the previous court found to exist. 
This collateral or issue estoppel does not operate in the later case 
as a bar to proceedings because it is not the same cause of action, 
but it may be pleaded in connection with an issue in the subsequent 
proceedings which is coincident with an issue disposed of in the 
previous proceedings. 

The fact that the principle of res judicata covers a variety of 
situations is emphasised by the recent opinion of the Privy Council 
in Kok Hoong v. Leong Cheong Kweng Mines Lid.** which was an 
appeal from Malaya. In a civil suit in 1954 the appellant claimed 
arrears of rent for the hire of machinery under an alleged letting 
made in a written agreement dated in 1952. The respondent was 
refused leave to defend and the appellant obtained judgment by 
default. In 1957 the appellant commenced a second suit claiming 
arrears of rent from a date in 1955 when a fresh hiring agreement 
was made. The respondent pleaded that the appellant was a 
moneylender and that in fact in 1982 the appellant had advanced 
the respondent money and the respondent had purported to sell 
the machinery to the appellant. The machinery was in fact security 
for the loan and the hire charges were in fact interest on the loan. 
Relying on defences based on the Malayan Moneylenders Ordinance 
and the Bills of Sale Enactment the respondent pleaded that the 
original agreement of 1952 was void. The appellant denied he was 
& moneylender or that the transaction was a money-lending trans- 
action and pleaded that the respondent was estopped from alleging 
such by virtue of the earlier judgment in 1954. 

The case is made difficult by the fact that this earlier judgment 
was a default judgment. The opinion of the Privy Council was that 
though capable of giving rise to an estoppel per rem judicatam ® 
default judgments needed to be scrutinised with extreme care, for 
in one sense a judgment by default “ speaks for nothing but the 
fact that a defendant for unascertained reasons, negligence, ignor- 
ance or indifference, has suffered judgment to go against him in 
the particular. suit in question.’ + Taking the view therefore, that 
in giving effect to any estoppel arising out of a default judgment 
the court must seek the bare essence of what must necessarily have 


Hoystoad v. Commissioner of Tasation [1926] A.O. 155. See also Now 
Brenswick Ry. v. British d French Trust Corporation [1989] A.O. 1, per 


Lord eae at p. 20. 
38 [1964] A.C. 998. 


39 Re South Amerioen 4 Mewioan Co. Lid., oo p. Benk of Hngland [1895] 
1 Oh. 87 at p. 45. 
40 [1964] A.O. a+ p. 1010. 
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been decided,*1 the Privy Council looked closely at the case before 
them. In its bare essentials it adjudged simply that the respondent 
owed the appellant a certain sum of money, but the Privy Council 
took the view that the plaint on which the judgment was based and 
which necessarily formed part of the record should also be recog- 
nised. This entailed the allegation that the money was owed by 
virtue of a written agreement which purported to be a contract for 
hire. But none of this was the respondent seeking to traverse. He 
wished rather to bring in some further contemporaneous agreement 
so as to show the real nature of the transaction not what the written 
agreement purported to be. In a sense his plea was more of the 
nature of a confession and avoidance rather than a traverse of the 
plaint in the first action." The substance of the Tespondent’s 
allegation was in no sense a part of what must necessarily have 
been decided in the first suit. 

On the other hand it would appear that in most contexts the 
plea of estoppel per rem judicatam is given a wider operation. This 
wider rule was stated in Henderson v. Henderson.# 

“ The plea of res judicata applies, except in special cases, 
not asd to the points upon which the court was actually 

ired by the parties to form an opinion and pronounce a 
j t, but to every point which properly belonged to the 
subject of litigation, and which the parties, exercising reasonable 
diligence, might have brought forward at the time.” 

This statement of Wigram V.-C. has been given wide approval 
and was spoken of as ‘settled law’? by the Privy Council in 
Hoystead v. Tawation Commissioner. In the Kok Hoong case 
the Privy Council were intent merely to accept that default judg- 
ments were a special case within the meaning of the rule and not 
to doubt the Wigram dicta. 

There is a surprising lack of authority on the subject of whether 
an estoppel per rem judicatam will lie in the face of an imperative 
statutory or common law provision. At least one writer has come 
down firmly in favour of the view that such an estoppel will lie. 
Spencer Bower wrote *: 

« Public policy, so potent a factor in defeating any estoppel by 
misre tation the allowance of which would result in the 
violation of some principle of statutory or common law affecting 
the community, and not the parties only, has, as might be 
expected from a consideration of the essential distinction 
between two kinds of estoppel, little or no importance in cases 
of estoppel by res judicata.” 


41 There is strong support for this view. Bee, aga Howlett v. Tarte (1861) 10 
O.B.(m.8.) 818 and New Brunswick Ry. V. ritish d French Trust Corp. 
cee AO. 1, of. Thompson V. Clarke (1901) 17 T.L.B. 455. : 
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In support of his view he was able to cite only the Court of 
Appeal decision in Humphries v. Humphries +° that an earlier judg- 
ment in an action for arrears of rent due under an agreement for a 
lease estopped the defendant alleging in a subsequent action for 
further arrears of rent that there was no memorandum or note in 
writing to satisfy the requirements of section 4 ofstko-S 
Frauds. Although the defence under the sts 
in the first suit, the existence of a valid Kåge y r, 
issue in those proceedings and this was hdtia@ufffiitnt HO. bar.any 
argument on the issue in the second suit. Yow \ Dist..scsessnecesseore 

Against Spencer Bower’s view is the ‘% 
judgment of Lord Shaw in Bradshaw v. M’Mt 

“I do not see my way to sanction the Appla : his 

specific plea of res judicata, or the more plea of estoppel, 

to any transaction such as the present, which is m plain d ce 
of statutory injunction. Such a plea, if allowed, would place 


the courts of this country in open conflict with the de inatio 
of the legislature.” ry G 


But in this case the first judgment had been given by consent ! 
and Lord Shaw took the view that the foundation of the estoppel 
in such cases as this was more properly representation by conduct 
rather than res judicata.“* Had Spencer Bower looked to the Court 
of Appeal judgment in this case he would have found support for 
his view in the judgment of Ronan L.J.“ 


“ I do not know what is meant by estoppel against an Act 
of Parliament. If it means that a decision that a certain con- 
tract is not void under a certain statute cannot raise an estoppel 
by judgment, I can only say that I know of no authority ia 
any such proposition and cannot accept it.” 

The problem was before the Privy Council in Kok Hoong v. 
Leong Cheong Mines. It must be remembered that this case 
involved a default judgment and the Privy Council ‘were concerned 
to limit the extent to which an estoppel could rest on such a judg- 
ment. They went on to discuss the application of an estoppel in 
the face of a statute. They took the view that the Malayan ordin- 
ances were imperative in nature and that in the ordinary course of 
events an estoppel would not lie in the face of them. They gave 
this as an alternative ground for their opinion, distinguishing the 
case of Roe v. Mutual Loan Fund ™ in which a similar invalidity 
was attendant on a bill of sale under an English enactment. In 
the Rose case the debtor had given a bill of sale on his furniture to 
the defendants. He presented his petition in bankruptcy showing the 
defendants as secured by the bill. They ultimately seized and 
















1e e10]. 2ER. 50l. This case is treated in Xok Hoong v. Cheong 
inss as being concerned with a Don-prohibitory statute. foe tioa AO, 
PP. 
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sold the furniture and came in as unsecured creditors for the residue 
of what was owed them. Subsequently a composition with creditors 
was sanctioned by the court after which the debtor started proceed- 
ings to recover his furniture on the ground of the invalidity of the 
bill of sale. The Court of Appeal reversed the judgment of Pollock 
B. and held that the action could not proceed as the plaintiff was 
estopped by his previous part in the proceedings from pleading the 
invalidity of the bill. The Privy Council in the Kok Hoong case 
preferred to explain this case as depending not on the general prin- 
ciples of estoppel but rather on the rule forbidding approbation and 
reprobation on the part of the litigant."* It has also been explained 
as a case of waiver of the tort. The litigant in this case had acted 
positively in the face of the court whereas in the Kok Hoong case 
the respondent had played an entirely negative role in the earlier 
proceedings, but an easier distinction could have been made on the 
scope of the doctrine of estoppel in default judgments, a distinction 
which the court had already made. In Roe v. Mutual Loan Fund 
the court was holding the plaintiff estopped even in the face of a 
statutory provision from denying the facts on which the previous 
bankruptcy proceedings had proceeded, he being substantially 
responsible for their proceeding on this basis. But since default 
judgments are special cases it would be no difficult step to argue 
that an estoppel arising out of a default judgment will not lie in 
the face of a statute. 

The Roe case has been treated as a case of estoppel by conduct 
and was followed as such in Comitti v. Maher." This latter case is 
certainly wrong if the Bill of Sale Acts are imperative. If it is a 
case of estoppel by conduct much of the subsequent criticism of 
the Roe case is justified and it is more easily explained as a case 
of waiver of the tort. 

Further support for the view that an estoppel per rem judicatam 
will not lie in the face of a fundamental principle of statute or 
common law is to be found in the case of Re Macartney * where it 
was held that a foreign judgment could not be raised by way of 
estoppel if it would be against public policy to enforce it. However, 

. this ruling was not necessary to the judgment since the foreign 
judicial decision relied on was wanting in finality. Furthermore, 
a decision on the recognition of foreign judgments is not necessarily 
authority on the binding force of domestic judgments, and conflict 
lawyers are not agreed on the scope or authority of the decision in 
Re Macartney. Special provisions are made in the Administration 
of Justice Act 1920 and the Foreign Judgments (Reciprocal 


53 [ass A.O. 998 ag 1017. 
53 Rea Bonkruptoy otios [1024] 2 Ch. 76 at p. 100; Huddorsfleld Worsted v. 
Todd (1025) L.T. 82 at p. 87, and Kok Hoong v. Leong Choong Mines 
964] A.O. 908 af p. 1 Seo also Lord Hsher’s judgment in Ros's 
ase (1887) 19 Q.B.D. 847 at. p. 850. 
s (1005) Of L.T. 158. ar ; 
ss [1921] 1 Oh. 529 and see Spencer Bower, Res Judicatc, p. 25 ef seq. 
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Enforcement) Act 1988 whereby foreign judgments are not 
registered or enforced if they are contrary to public policy.™ 

There is obiter support for the view that an estoppel per rem 
judicatam will not lie in the face of a statute in Society of Medical 
Officers of Health v. Hope." In this case it was held that a local 
valuation officer was not estopped from assessing the society’s 
premises for rating purposes in one year by a decision on a previous 
year’s rating assessment that the society was exempt under the 
Scientific Societies Act 1848. The basis of the House of Lords 
decision in this case was that one year’s assessment was funda- 
mentally different from another’s and therefore there could be no 
estoppel." However, Lord Keith also argued that since the 
valuation officer was carrying out a statutory duty he could not be 
estopped even by a previous judicial decision. As authority for his 
view he cited cases concerning estoppel by act of parties. Of 
course no one was suggesting that the valuation officer should fail 
to carry out his statutory duty. What was argued was that in carry- 
ing out that duty he should observe the previous decision that the 
society was an exempt society. If the effect of the previous decision 
had been greater than it in fact was—namely, had it governed not 
merely a particular assessment but the continuing status of the 
society for rating purposes—then the valuation officer would be 
acting within the terms of his statutory duty in recognising this. 

In Hoystead v. Commissioner of Income Tam © it was held that 
a taxing authority was estopped from making an assessment for 
the year 1920-21 because of a judgment on a case stated to the 
High Court of Australia relating to the assessment for the year 
1918-19. The argument that one year’s assessment was different 
from another’s did not find favour in this case and it may be for 
this reason that it will not stand with the Hope case. What is 
important is that it is authority for the proposition that an estoppel 
per rem judicatam will lie so as to compel an official who is under a 
duty to levy a rate or collect a tax to recognise a state of affairs 
which has been effectively adjudicated upon by a court of competent 
jurisdiction. 

If Lord Keith is right and a decision that a society’s premises 
are exempt from a rating assessment does not raise an estoppel 
per rem judicatam against the valuation officer, it may mean that 
the officer may not only assess that society in a subsequent year and 
so cause them to make further appeal to the local valuation court, 
but also can reassess them for that same year on which the valuation 
court has already decided that they are exempt. This would mean 


56 For a fuller account of this subject see Dicey, Jonftct af Laws, Tth ed. 
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that a society might take its case to the Lands Tribunal, or higher, 
obtain an adjudication that its premises are exempt from rating 
and then find the local valuation officer making a fresh assessment 
and they must appeal all over again. Granted the local valuation 
officer is unlikely to attempt an assessment on the same premises 
twice in the same year, but does the law allow him to do so if he 
desires? In such a case it must surely be held that the cause of 
action has disappeared in the judgment. In other words at least 
the narrow principle of res‘ judicata will stand in the face of the 
imperative rule.*? There is good reason for this. The prevention of 
frequent and interminable dispute of the same point is as necessary 
here as anywhere else and should be allowed to override the par- 
ticular policy aimed at by the imperative provision. A determina- 
tion by a court of proper jurisdiction that a contract is not void or 
a sum of money is not due under our revenue law ought to be an 
effective estoppel, even if it is wrong, unless or until it is set aside. 
This does not infringe on the rights of the public in the same way as 
would be the case where the estoppel arose by act of the parties. 
Where a rule is laid down for the benefit of the public, a judicial 
tribunal is the proper body to consider the application of that rule. 
Its decision on whether or not the public rights have been infringed 
should be treated as final. Though there may be grounds for dis- 
tinction if the previous decision has gone by default or the point 
was not taken.@ Surely, if in Southend Corporation v. Hodgson 
the courts had already determined that the land had an existing use 
as a builder’s yard this would have created an effective estoppel? 
There would have remained no scope for the local corporation to 
exercise its discretion. 

Although landlord and tenant cannot by agreement, waiver or 
estoppel include or exclude the tenancy from the protection of the 
Rent Acts a judgment on this question operates as an estoppel 
provided they are both parties to the case, even if the judgment is 
demonstrably erroneous,“ unless it is set aside. In Wakefleld Cor- 
poration v. Cooke © a decision that a street was a public highway 
maintainable by the public at large was held effectively to estop a 
local authority compelling owners of adjoining premises to do 
private street works under the Private Street Works Act 1892. 

It is well established that the parties to a void marriage cannot 
by their own act create a situation where they are estopped from 
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denying the validity of that marriage. To hold otherwise would be 
to give those parties the power to give validity to the marriage by 
their own act when in fact that marriage had no validity. So a 
mere averment by one of the parties that the marriage is valid does 
not estop that person from subsequently asserting the contrary and 
obtaining a decree of nullity. But a previous decision finding 
that there was a valid marriage creates an estoppel per rem judi- 
catam preventing a subsequent court from holding to the contrary 
even though there is conclusive evidence that the marriage is void." 

It is suggested therefore that the doctrine of estoppel per rem 
judicatam can have application even in the face of an imperative 
provision, though its operation is somewhat more circumscribed. 
Judgments by default or consent are looked on with suspicion and 
their operation is likely to be as limited as estoppels in pais. A 
Judgment of the courts given on the merits of the case will be given 
effect though the scope of the estoppel is likely to be confined 
strictly to the matters which the court was called upon to decide 
and may not cover “‘ every point which properly belonged to the 
subject of the litigation.” 

SUMMARY 

When statute or common law lays down an imperative provision the 
court is the organ which has to interpret that provision and deter- 
mine the nature and extent of it and more specifically whether it 
applies in a given instance. It is admitted that individuals cannot 
by the creation of an estoppel annul that provision. It would create 
an odd situation if they could. But this is a very different thing 
from arguing that if a court of competent jurisdiction has once been 
properly and precisely seised of the issue and decided that the pro- 
vision does not apply in a particular situation their decision should 
be respected by a court which is subsequently concerned to decide 
that self-same question. It is therefore suggested that the doctrine 
of estoppel per rem judicatam will continue to apply even in the 
face of an imperative statutory or common law provision, so that 
when a court of competent jurisdiction has solemnly decided that 
that imperative provision has no application in a particular case, a 
subsequent court is bound by that decision. oe te ee 


68 Miles v. Chilton (1849) 1 Rob.Hocl. 684 . at p. 602; Andrews v. Ross 
14 P.D. 15; Heyward v. Heyward [1961] 9 W.L.R. 098. 

' ot Woodland v, Woodland [1986] P. 169 following Wilkins v. Wilkins {38% 

P. 108 ab p. 114, por Kay L.J. In Bullock v. Ballook [1060] 1 WIR. 97 

Lord Merriman P. cited and Wilkins v. Wilks and Woodland v. 


i le since the previous i ave marriage made 
by the ' court, the decisions of which do not bind the High Court. 


bind the divorce court when hearing divorce proceedmgs because of the du 
to investigate cach charge atreah. hin inthe aff oë tho Gouri of Appeal 


argument. 
* WA., B-O.L-; Leotarer in English Law in the University of Birmingham. 


CIVIL AND CRIMINAL PROCEEDINGS 
FOR ASSAULT 


Unpre the Offences against the Person Act 1861, ss. 42 to 45, it 

is provided that on summary prosecution for a common assault or 

an aggravated assault on a female or boy under fourteen, further 

proceedings, civil or criminal, may be barred in certain circum- 

stances. Section 44 provides that 
“ If the justices, upon the hearing of any such case of assault 
or battery upon the merits, where the complaint was erred 
by or on behalf of the aggrieved, under either of the last 
two preceding sections, shall deem the offence not to be ed, 
or shall find the assault or battery to have been justified, or so 
trifling as not to merit any punishment, and shall ly 
dismiss the complaint, they thal forthwith make out a certif- 
cate under their hands stating the fact of such dismissal, and 
shall deliver such certificate to the party against whom the 
complaint was preferred.’’ 

It is then provided by section 45 that 
“ If an DA ee ee such complaint as in either 
of the three preceding sections mentioned shall have been 
preferred by or on behalf of the party aggrieved shall have 
obtained such certificate, or, having been convicted, shall 
have paid the whole amount adjudged to be paid, or shall have 
suffered the imprisonment or imprisonment with hard labour 
awarded, in every such case he shall be released from all further 
or other proceedings, civil or criminal, for the same cause.” 


It is the purpose of this paper to consider various problems of 
interpretation arising from these sections and to consider some of 
the possible consequences of their application. 


(a) By OR on BEHALF oF THE PARTY AGGRIEVED * 
In order that the later civil or criminal proceedings may be barred 
under section 45 * the complaint which led to the original criminal 
hearing must have been made by the person aggrieved, i.e., assaul- 
ted, or on his behalf. In Nicholson v. Booth and Naylor * the 


1 ss. 42, 44 and 45. In these sections, one agaid Dow roet- information.: tor 
“ oomplainė "': Magistrates’ Couris Act 1952, s. 42 . Is was provided 
ton igh if thoy to Wed ee E ad, tha jui 
tices $ thoaght f eet sgainn an cged er 6. 
aganin io AS “notwithstanding t the party 
rae mee a Si retias to ester a complaint"; on. whick. DroTisior. 
se R. v. Wicklow JJ. (899) 80 L.RIr. 888; . vV. Galway JJ. ) 85 
LI.T.R. 158; R. v. Oo. W storfora JI. (1904) 88 LL.T.B. 188; R. v. Cork JJ. 
, 0912) 8 LB. 4 st pp. 90, 94 ; of. R. v. Armagh JJ. (1908) 43 LL. T.B. 192. 
for the original offence under s. 42 to be committed 
+ 1889) 87 LJ.M.0. d8; jed in R. v. Wicklow JJ. (supra); ses also R. v. 
Dony (1851) W L.J.M.C. , @ decision under the equivalent provision, ss. 27 


16 
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defendant had been apprehended by the police on a charge of 
assaulting Naylor. When the defendant was taken to the police 
station, Naylor there charged him with the assault, but at the 
hearing before the justices Naylor did not appear and his complaint 
was made by Booth, a police sergeant. The defendant argued that 
the magistrates had no jurisdiction as the complaint had not been 
made by or on behalf of the person assaulted. The defendant was 
convicted and the magistrates stated a case. Hawkins J. quashed 
the conviction on the grounds that the magistrates had acted outside 
the statute and a complaint by the police would not suffice. The 
justification given for this was that as the person assaulted might 
be entitled to heavy damages, a conviction other than on the com- 
plaint of the party aggrieved would permit the defendant to be 
released, under section 45, from all further proceedings. 

If the object of section 45 is to prevent the plaintiff from visiting 
criminal sanctions upon the defendant and then suing him, a better 
answer to the problem involved here would be to permit the police 
to lay a complaint, in the interests of preserving the peace, but to 
provide that section 45 shall not apply unless the complaint has been 
laid by or on behalf of the party aggrieved. One might add here 
that it is very difficult to find a real justification for section 45 as 
earlier civil proceedings are no bar to a later criminal complaint, 
and so if the plaintiff chooses to act this way round, he is outside 
section 45 and is, thus, able to institute two sets of proceedings 
against the defendant for the same assault.+ 

One problem does arise from the interrelation of section 48 with 
sections 44 and 45. The complaint of an assault or battery on a 
female or boy under fourteen under section 48 may be made by 
the party aggrieved or otherwise. Naturally many assaults here- 
under will result in complaint by the person actually assaulted, 
certainly if the assault is on an adult female.” Furthermore, if 
the person assaulted is an elderly or infirm person, then a complaint 
can quite clearly be made on his behalf within the meaning of 
sections 42, 44 and 45. An example of this is to be seen m Pickering 
v. Willoughby,° where the person assaulted was too old, infirm and 
feeble to institute proceedings herself. It is suggested that this 
should apply equally in the case of a child, i.e., infirmity through 
lack of age rather than excess. This situation could well be covered 


mod 3B of the Offences against the Porson Aot 1928; of. R. v. Gaunt (1895) 

.P. 90. 

4 Magos v. Storey [1990] N.I. 184; Howard, ‘‘ The Offences against the Person 
Acts. 45°" [1968 Orim.L.R. 88 at pp. 86-88. 

Pee prosnmabl was the case in Woods v. Woods (1884) 10 P.D. 172; Powell 
v. Powell l4 P.D. 177; Lowin v. Lewin [1891] P. 254; Jones v. Jones 

P. 901; Bryant v. Bryant [1914] P. 977; Cassidy V. Cassidy [1959] 1 
-L.R, 1084; all these were cases of assault by a husband on his e. 

also Re Rics (1878) LR. 7 C.L. 74, especially at p. 78, where Fitzgerald J. 
emphasised that, under s. 48, proceedings were not necessarıly at the suit of 
the party aggrieved. 

8 [1907] 2 K.B. 206. 
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by a dictum of Lord Alverstone C.J.7: “‘ Where, from age or other 
infirmity, the person assaulted cannot take proceedings himself 
and cannot authorise another to take proceedings on his behalf, a 
relation who prosecutes for the assault does so on behalf of the 
person assaulted.” 

Thus if a father laid a complaint under section 42 alleging an 
assault on his young child, a conviction or dismissal in these pro- 
ceedings should bar any later criminal or civil proceedings as the 
original complaint can be considered to have been laid on behalf of 
the party aggrieved. However, if a complaint was laid under section 
48 by a father alleging an assault on his adult daughter or by the 
police alleging an assault on an adult woman, these would appear to 
be permitted by the words “upon the complaint of the person 
aggrieved or otherwise ” * in section 48. Nevertheless, such a com- 
plaint falls outside the formula used in sections 42, 44 and 45— 
‘¢ complaint preferred by or on behalf of the party aggrieved.” It 
appears, therefore, that a conviction or dismissal in the two above 
instances under section 48 would not be a bar to a later civil action, 
though, as will be seen later, it would probably act as a bar at 
common law to any later criminal proceedings for the same assault.’ 
The consequences to the defendant of this situation are that if the 
_ person assaulted lays the complaint, he cannot be sued later, but if 
some one else lays a complaint under section 48, then he can be sued 
for the same assault, If it is desirable to prevent the civil action in 
the one case, it is surely just as desirable in the other, if the object 
of these sections is to protect the defendant. On the other hand, 
one can follow the argument put forward by Hawkins J. in Nicholson 
v. Booth and Naylor *° that the plaintiff ought not to be deprived 
of her civil action merely because someone else has instituted 
criminal proceedings for the same assault. As the wording of 
section 48 is so clearly different from that of the other sections, one 
must presume that this is what was intended by the legislature. 


(b) DISMISSAL oF THE COMPLAINT AFTER A HEARING on THE Merits 


Under the forerunner to section 44, section 27 of the Offences against 
the Person Act 1828, the magistrates could issue a certificate of 
dismissal after ‘‘ a hearing of the case.” In this context “‘ hearing ” 
was given a fairly wide meaning, as in Tunnicliffe v. Tedd.“ Here 


T Ibid. at p. 900. Ita to be undecided whether, in the case of a fit adult, 
proceedings can be with his consent ‘‘on his behalf ” by, for example, 
the lice, buh share does appesa io be & sigupeion ei Wia eee al v. 
Wioklow JJ. (1802) 80 L OED at Be PA, pe Gben aan eT 

w 


8 Italics added. . 

ə This is subject to the between dismissal under the statute and 
ittal] at common law, ich is discussed below. 

ci 57 L.J.M.O. 48 at p. 4. 


5 O.B. 858; of. Ames v. Ounningham (1851) 15 J.P. 87. 
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the defendant was summoned before the magistrates on the plain- 
tiff’s complaint of assault. When the defendant pleaded not guilty, 
the plaintiff declined to call witnesses or press the charge, saying 
that he would bring a civil action. The defendant was granted a 
certificate of dismissal stating that “ the offence was not proved 
inasmuch as the complainant did not offer any evidence in support 
of the information and complaint dismissed accordingly.” It was 
held that this was a sufficient hearing to bar any later civil action. 

The later case of Vaughton v. Bradshaw 1 is, perhaps, even 
more extreme, for the plaintiff, after taking out a summons alleging 
assault by the defendant, later gave notice to the defendant and 
to the court not to attend the hearing as the summons had been 
withdrawn. The defendant did attend and, when no evidence was 
offered by the plaintiff, who did not appear, obtained a certificate of 
dismissal on the ground that the offence had not been proved. 
Again, this was a sufficient “‘ hearing ” to bar a later civil action. 

However, the addition of the three words “ on the merits ” in 
section 44 of the 1861 Act was held in Reed v. Nutt ™ to make a 
vital difference to the above situation. The facts were almost 
identical with Veughton v. Bradshaw, i.e., a written notification 
of the withdrawal of the complaint had been made but the defendant 
attended the court nevertheless and obtained a certificate of dis- 
missal, This time a later civil action was not barred because, as 
Lord Esher M.R. suggested, ‘‘ on the merits ” appeared to have 
been inserted to alter the position under section 27 of the 1828 Act, 
so that if the charge is withdrawn there is no real trial and the 
complainant keeps his common law right to a civil action. A 
certificate of dismissal should only be issued under section 45 if the 
parties are present before the justices and the case is argued and 
decided on the evidence. 


(c) CERTIFICATE OF Dismissal oF THE COMPLAINT 

If the magistrates dismiss the complaint, then they are required to 

make out a certificate of dismissal of the complaint which is to be 
12 9 O.B. (x.8.) 108; also R. v. D (1851) 20 L.J.M.C. 189; E 

Bryant (868) 20 2D. aT sie tad. 


enerally prepered to beyond. the face, of the. arenes 
: Ti ihe amau] eae of - V. Edmondes (1895) 59 J.P. 776, the 


isoner 
was indicted with offences under the Conspiracy and Protechon af Property 
Act 1875 and also charged with assault. At the trial, it was objected that he 


strate, who, after evidence from both sides, had dismissed the case but 
had declined to a certificate of dismissal. It was held by Lawrence J. 
that the case not been heard “on ite merits ” before the stipendiary end 
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delivered to the defendant. This certificate must then be proved 
in order to bar any later criminal or civil proceedings arising from 
the same assault. If the magistrates do dismiss the complaint, then 
they must grant the certificate, for the granting of such a certificate 
is not discretionary." ‘ The act of the magistrate in granting the 
certificate is not judicial or discretionary, but ministerial only.” *° 
One consequence of this is to be seen in the interpretation given 
to the word “ forthwith ” in section 44. In R. v. Robinson *" it 
had been held that an application for a certificate of dismissal two 
months after the hearing was not “ forthwith.” This appears to 
have been overruled by Costar v. Hetherington,’* where it was 
stated that “ forthwith ’? means “‘ forthwith on demand ” rather 
than “ forthwith on dismissal of the complaint,” and if a certificate 
is requested at any time after dismissal it must be granted. 
Crompton J. went so far as to say *™ that if the certificate was 
refused on such demand, the court would probably grant a 
mandamus to compel the certificate to be granted. 
” In order for a certificate of dismissal to be valid, it must be in 
the form prescribed by the statute, and this has been held in Skuse 
v. Davies ® to mean that the certificate must show that the dis- 
missal was on one of the three grounds ™ prescribed by the statute. 
The defendant in Skuse v. Davies alleged in answer to an action of 
trespass to the person brought by the plaintiff that the plaintiff had 
complained of the same essault to the magistrates, who had dis- 
missed the complaint and certified accordingly. The defendant 
argued that the certificate of dismissal barred the present civil 
action. It was held that as the certificate did not specify on what 
ground the criminal complaint had been dismissed, the magistrates’ 
certificate would not act as a bar to the present action. ‘‘ There 
are only three cases in which their certificate will have the effect 
of protecting the defendant from an action; it ought, therefore, 
to appear to have been given on one of those three occasions.” 3 
One might conclude from this that it is possible to dismiss a 


15 Hanoook v. Somes (1850) 1 E. & E. 708. It was held in Harding v. King 
(1884) O. & P. 427 that even if a certificate of dismisses! has been issued it 
must be specially pleaded to bar the later civil action. 

16 Costar v. Hetherington Geya) E M. K Baar p. PO pe Tor non ey ee 


Bet tintin kotas to ecorae fb" would appt io, binge a Ie 
17 (1840) 12 A. k E. 672. 


1 When the justioss deem the offence not to be proved, where the offence is so 
trifting as not to merit any punishment, and w. ere the assault is justified. It 
appears from Donnelly v. Ingrom (1997) 81 LL.T.R. 189 that an order by the 
or assault has merely been “ dismissed ” is msuf- 

bar later civil proceedings for the same assault. 
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complamt under the 1861 Act on grounds other than those 
mentioned in section 44, but, if so, such dismissal will not bar a 
later civil action.* This may be the explanation of a statement in 
Winfield, unsupported by any authority, that there is no bar to 
later civil proceedings where the summons is dismissed for some 
technical defect. A possible ground for dismissing a complaint 
which is not covered by section 44 was suggested in the demurrer in 
Skuse v. Davies, i.e., that the magistrates could have had no juris- 
diction over the case. Another possible ground for dismissing such 
a complaint could be because the assault fell under section 46 of 
the 1861 Act in that it was removed from the jurisdiction of the 
magistrates because a question of title to land arose therein,* or, 
again, if the magistrates dismissed the complaint because it was not 
brought by or on behalf of the party aggrieved.” If a complaint is 
dismissed for this type of reason the merits of the complaint will not 
have been gone into and hence it is reasonable to conclude that the 
later proceedings, in which the issue may be fully considered, should 
not be barred. 


(d) Conviction as a Bar To Later PROCEEDINGS 


It is provided by section 45 that a person who, “ having been 
convicted, shall have paid the whole amount adjudged to be paid, 
or shall have suffered the imprisonment,” is to be released from all 
further criminal or civil proceedings. There is some considerable 
doubt as to the meaning attached to “ conviction.” It is beyond 
doubt that if the conviction resulted in a sentence of fine or 
imprisonment, then all later proceedings are barred.’ Problems 
arise, however, if the sentence following conviction is one other 
than of fine or imprisonment. It seems clear from R. v. Miles = 
that the common law bar * to later criminal proceedings is satisfied 
by a conviction followed by any sentence, for, in that case, after 
conviction the magistrates had stated that the assault was of so 
trifling a nature that it was expedient to inflict only the nominal 
punishment of discharging the defendant on his giving security for 
good behaviour.” The court was fully prepared to say that this 


33 Though it will probably bar later criminal proceedings under the common 
law rules. 

™ Tort, Tth ed., p. 154. 

35 R. v. Pearson (1870) L.B. 5 Q.B. 287; of. White v. Fow (1880) 49 L-J.M.O. 
60; R. v. Fronch [1908] 1 K.B. 687; Lucan v. Barrett [1915] W.N. 257. The 
first proviso m s. 46 is considered in (1061) 95 J.Crim.L. 85; and see also 
Anon. (1880) 1 B. & Ad. 882. 

16 Fo i toholson v. Booth end Naylor (1888) 57 L.J.M.0. 48; one could 
also conclude that such heari were not ‘‘ hearings on the merits ' and so, 
following Reed v. Nutt (1890) 34 Q.B.D. 660, the magistrates would be unable 
to issue certificates of dismissal. 

a1 R. v. Walker (1848) 2 M. & R. 448; R. v. Stanton (1851) 5 Cox O.O. 894; 


M v. Brown (1876) 1 0.P.D. 97; Holden v. King (1876) 46 L.J.Q-B. 78. 
a ) 24 Q.B.D. 428. 


39 Discussed below. 
3° Under s. 16 of the Summary Jurisdiction Act 1879, since repealed. 
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was a sufficient conviction at common Jaw to bar a later mdictment 
for the same assault.** 

The position under section 45 is much less clear. The binding 
over of the defendant to keep the peace without a conviction or a 
dismissal appears not to act as a bar to later civil proceedings. In 
Hartley v. Hindmarsh ** the accused had been ordered by the 
magistrates, on a complaint of assault, to enter a recognisance of 
£10 to keep the peace for six months. The victim then sued him 
for damages for this assault. The court held that there was not a 
sufficient conviction to bar the action, for the magistrate’s decision 
and order ‘f was in his character of conservator of the peace, and 
was not an adjudication upon the case.” * The court appeared 
to stress that to come within section 45 there must be either a dis- 
missal or conviction followed by fine or imprisonment. Willes J. 
suggested * that even if there had been a conviction in the present 
case, the sentence would not have been such as was contemplated 
by section 45. 

The most authoritative decision on this point must be Jones v. 
Lamond * in the Court of Appeal. The defendant was summoned 
to appear before the magistrates for assaulting the plaintiff, and he 
was bound over in the sum of £10 with costs. When the plaintiff 
brought an action against him, the defendant pleaded that section 
45 released him from such proceedings. The defendant appealed 
against the county court judge’s finding for the plaintiff. In the 
Court of Appeal, Lord Wright M.R. decided that the statement of 
the minute of adjudication in the register of the county court did 
not establish that the defendant had been convicted. As the defen- 
dant had failed to prove affirmatively that he had been convicted, 
he was unable to rely on section 45 to bar the later civil proceedings. 

There appears to be some academic dispute as to the possible 
effects of a conviction followed by some sentence other than fine or 
imprisonment—¢e.g., what is the effect under section 45 of a proba- 
tion order? 2° It has been suggested by Dr. Howard ™ that as a 
probation order is neither an acquittal nor a conviction for the 
purposes of section 45,% then it will be no bar. The views in 


31 (1890) 24 Q.B.D. 428 at p. 480, per Hawkins J., p. 435, Pollock B., and 
p- a ORA J.; and see Murray V. Pitepatrick ) 78 J.P. Bal at 


32 (1865) L.R. 1 O.P. 883; followed in the almost identical Irish case of Murray 
v. F rick (supra), where the later civil action was allowed but resulted in 


only œe Jamaga; 
33 (1885) L LO. at p. 555, Erle 0.J. Conversely in He p. Davis 
ion ‘of iho ten to 


(1871) 85 J.P. S51 the deasion i dismiss & e of 
assault and to grant a certificate of dismi ae eee ae 

the accused to enter into to keep the peace, was ; 800 
also R. v. Cork JJ. [1912] 9 IR. Of at p. 90, per Lord O'Brien O.J., and at 


. 88, Gibson J. 
H E'R. 1 O.P. 588 at p. 558; and see Montague Smith J. at p. 556. 
; 86 Under the Oriminal Justice Act 1948, s. 12 (1). 
aT ] Orim.L.R. 88 at p. 86. 
ae o authority cited in support of this is the Criminal Justice Act 1048, 
s. 12 (1), which provides that a conviction followed by probation or absolute or 
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Halsbury are inconsistent; at one place * it is stated that it has 
not been decided whether probation or absolute or conditional dis- 
charge consequent on conviction will bar later proceedings, and 
then elsewhere it is stated clearly, but without supporting 
authority, that they will act as a bar.’ 

The only decision on this question appears to be the decision of 
a county court judge in Gibbons v. Harris,*1 where the defendant 
had been convicted of assault and bound over for twelve months 
in his own recognisance of £10. He was later sued for damages for 
the same assault. It was held that as there had been no certificate 
of dismissal and as entering recognisances was not conviction 
followed by fine or imprisonment under section 45, the later civil 
proceedings were not barred. 

However, the question had been considered in R. v. Miles, 
where the common law bar was in fact applied. It was suggested 
by Hawkins J.“ that fine and imprisonment were the only punish- 
ments contemplated by sections 42 and 45 and that grave doubt 
would be cast upon any reliance on a previous conviction followed 
by a discharge on giving security for good behaviour, if one relied 
on Hartley v. Hindmarsh as governing any plea under the 1861 
Act alone. However, he then went on to point out that, since that 
case was decided, the Summary Jurisdiction Act 1879 had vested 
considerable powers in magistrates to discharge without punishment 
either with or without proceeding to conviction. In the latter case 

conditional discharge shall be deemed not to be a conviction for an 

other than the purposes of the proceedings in which the order is made. How- 

ever, this must be read subject to s. 12 a), which provides that s. 12 (1) 

shall not affect ‘‘ the right of any such er as aforesaid to against 

his conviction, or to rely thereon in bar of any subsequent proce s for the 
same offence" (itelios added). This would suggest that, even if ahon and 
absolute or conditional e are outside the ambit of s. (and it is 
submitted that this depends on the interpretation of s. 45 itself, rather than of 
s. 12 of the 1948 Act), they oan still act as convictions bringing the common 


law into operation; of. Cassidy v. Cassidy [1959] 1 W.L.B. 1084; and see 
also Ol ane Tanto, Toria, TG Oo paii A 


a D. 428. 43 Ibid. at pp. 429—480. 
t4 s. 16 (1) and (23). The present ition would a to be that the justices 
e the Criminal Justice Act 1948 to discharge! conan 
agi ona on iha ni or hgry peri an The former power 
under s. 16 (1 a ae on on Aœ 1879 and under s. 1 of the 
Probation of Offenders Act 1 to discharge conditionally without i 
to ition is retained m the Oriminal Justice Act ’ 


though s. 12 of that Act does the effects of a conviction under s. 7. 
Nevertheless it a from s. 9L of the Magistrates’ Courts Act 1959 that 
the tos retain their traditional power to bind over to keep the 
posce without proceeding. to. a- conviction 6.9g., R. v. Sharp (1957] 1 Q.B 
There is a comparison of the proceedings under s. 45 and under the Proba- 
tlon of Offenders Act 1907, s. 1 in the judgment of Lord Wright M.R. in 
Jones v. Lamond (1985) 79 8.J. 859: ‘In the former case (the magi- 
strates) could only proceed to impose the differant penalties if convicted 
; in latter they could adjudicate g toa 
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a certificate of dismissal would have been necessary to bring section 
45 into play, but in the former case Hawkins J. suggested that if 
there was a conviction followed by discharge on the giving of 
security for good behaviour: : 
“I am, without eee any settled opinion upon the 
point, strongly inclined ink that nothing more is necessary 
to entitle hım to the privileges conferred by the [1861 Act 

For I think the giving of security for behaviour under 

circumstances is intended as a substitute for punishment, and 
that the effect of such substitution, oe with the plone 
ance of the condition—i.e., the the security for good 
behaviour—would place the defendant precisely in the same 
P as if punishment had actually been inflicted or suffered. 

could never have been intended by the legislature 
ere a person whose offence at the most deserved nothing 
beyond a nominal punishment, which had been foregone on his 
recognisances for good behaviour, should be in a worse position 
than a person whose offence had been visited by a substantial 
punishment which he had suffered.’’ # 

This seems to be an eminently sensible solution which could lead 
one to conclude that conviction followed by probation or absolute 
or conditional discharge will act as a bar under section 45 as well 
as at common law to later criminal proceedings, and of course as 
a bar to later civil proceedings under the statute. If this were not 
80, one would get yet another confusing and fruitless distinction 
between the two bars.“ 


(e) EFFECTS OF THE DISMISSAL OR CONVICTION 
If the dismissal or conviction is suitably proved, then any further 
civil or criminal proceedings arising from the same assault are barred 
under section 45. 
(1) Criminal Proceedings 

Here section 45 appears to be of little value as it has been estab- 
lished at common law that conviction or acquittal on a criminal 
charge bars any later proceedings for the same assault. In Wemyss 
v. Hopkins ** the defendant had been summarily convicted on a 
complaint by the police of an offence under section 78 of the High- 
way Act 1885, in that he was the driver of a carriage on the 
highway who caused damage to the plaintiff by negligent and wilful 
conduct, i.e., striking the plaintiff’s horse. Later the plaintiff laid 
a complaint against the defendant under section 42 of the 1861 Act, 


45 (1890) 24 Q.B.D. 428 at p. 490. Pollock B. merely expressed doubts as to the 
: lication of s. 45 because of the differences between its wording and that of 
6 of the 1879 Act. However, he did explain away Hartley v. Hindmarsh 

on the ground that thero was no'reooră of any oonvickion there at p. 487. 
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and again the defendant was convicted. He argued on appeal that 
he had already been convicted for the same assault, and, further, 
that if the complaint under section 42 had been lodged first, the 
complaint under the 1885 Act would have been barred by section 45. 
The appeal was allowed as the court considered that conviction 
under one statute barred a conviction under another statute for 
the same assault; this was a common law rule rather than a statu- 
tory rule. Although in substance this is a case of autrefois acquit or 
convict, it is not technically so because there has been no previous 
conviction or acquittal for the same offence charged, but rather 
for a different offence based on the same assault. “ The defence 
does not arise on a plea of autrefois convict but on the wel- 
established rule at common law that where a person has been 
convicted and punished for an offence by a court of competent 
jurisdiction, transit in rem judicatam, that is, the conviction shall 
be a bar to all further proceedings.” + 

The common law rule has been relied on so that a conviction has 
barred a later prosecution for a charge arising from the same assault, 
as in R. v. Mies, where a conviction for assault barred a later 
indictment for felonious wounding. However, a conviction for 
assault is no bar to later proceedings for manslaughter * or 
mnurder,™ the victim having died between the time of the first 
conviction for assault and the institution of the later proceedings. 
The common law rule appears to apply whether the earlier proceed- 
ings for the lesser offence ended in acquittal or conviction: ‘ where 
there is an acquittal of a lesser offence which is in law an essential 
ingredient in a greater, it is plainly not possible to convict on the 
greater without in effect reversing the acquittal on the other and 
lesser offence.” ©? Murder and manslaughter have been stated "3 
to be exceptions to this rule both as regards previous conviction 
and acquittal. The justification given for this is that the super- 
vening death is a new factor between the original assault and the 
later indictment.™ 
42 (1875) L.R. 10 Q.B. 878 at p. 881, per Blackburn J.; it is clear from his judg- 

mens that he is referring here only to later crimenal proceedings for the same 


offence. 

49 (1800) 24 Q.B.D. 425; there was some doubt here whether s. 45 would have 
barred the later criminal proceedings as there had been no certificate of dis. 
missal and yet no conviction followed by fine or imprisonment, merel a dis- 


. v. (1896 
50 R. v. Morris (1867) 10 Cor 0.0. 480; R. v. Friel (1890) 17 Cox 0.0. 825. 
51 By analogy with R. v. Thomas (1949) 88 Or.App.B. 200. 
52 Connelly v. D.P.P. [1964] 2 All E.R. 401 at p. 429, per Lord Hodson; and 
) 1 B. & 8. 688 at p. 696, per Cockburn O.J.; of. 
Morris and Howard, Studies m Criminal Law (1964), pp. 254-256. 
53 Erain! 2 All E.R. 401 at p. 490, per Lord Hodson, at pp. 444445, per Lord 
lin. 
a 2 All E.R. 401 at p. 429, per Lord Hodson, at pp. 440-450, per Lord 
carce; and see Morris and Howard, op. oit., Chap. vit, “ Res Judicata in 
the Criminal Law." It has been suggested that a conviction for assault will 
bar a later indictment for rape; R. v. Miles (1800) 24 Q.B.D. 428 at p. 488, 
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Despite this common law rule, section 45 has been relied on to 
bar later criminal proceedings after a conviction for assault. 
Furthermore, as with the common law rule, in order for the later 
proceedings to be barred it is not neceasary that they be based on the 
same charge as the original offence, but can equally bar different 
charges arising from or based upon the same assault. Thus a con- 
viction for assault has barred a later prosecution for felonious 
wounding,®* and a certificate of diamissal of a complaint of assault 
under sections 27 and 28 of the Offences against the Person Act 1828 
has been held to bar later proceedings for assault causing actual 
and grievous bodily harm.”* 

There is one odd point of comparison between the common law 
and statutory bars to later criminal proceedings. The common law 
bar rests, naturally, on a previous acquittal or conviction and is 
justified on the principle of double jeopardy. The statutory bar 
rests either on a conviction *’ or on a certificate of dismissal and 
the three circumstances in which this may be granted do not appear 
to be coterminous with an acquittal. Justification probably amounts 
to the fact that the criminal offence has not been committed and 
so will come to the same thing as an acquittal. The other two 
grounds, that the offence is so triflmg as not to merit any punish- 
ment, or that the justices ‘‘ deem the offence not to be proved,” 
are rather more unusual. The former suggests that the offence may - 
have been committed, and so dismissal on this ground is perhaps 
more like conviction than acquittal. The latter ground would appear 
to include acquittal but yet it does not amount to “ not guilty.” 
The problem has rarely been raised, but it was considered in R. v. 
Robinson." The main argument here turned on whether a certifi- 
cate of dismissal on the ground that the offence was not proved had 
been issued “ forthwith.” It was also argued that the previous 
criminal conviction was a bar at common law, despite any alleged 
errors in the issuing of the certificate. However, it was 


Hawkins J., and Howard [1088] Orim..R. 88 at p. 84; but of. He p. 
son (1860) 6 Jur. (m-8.) T; on Bb mom Re Thompson (1860) 
6 H. & N. 198; Re Dowson (1878) 42 J. . 456, 
55 R. V. Walker (1848) 2 M. & B. 448; m R. v. Stanton (1851) 5 Cox 0.0. 834, 
it appeared, on an indioimens for felonious wording, Chat fhe miine aw 
been 


ury 
on the felonious wounding soe as had convicted of common assauli. Bee 
also Connelly v. D.P.P. [1964] 2 All H.R. 401 ab pp. 419-420, per Lord 


Morns. 
če R. v. HI (1861) 1 B. k S. 688; Cockburn O.J., having decided the case 


under s. , referred also, at p. 606, to the common lew rule. Bee also 
‘ (1868) È. . 891; R. v. Co. Clare JJ. [1908] 2 


is is discussed above. 
another ground by Costar v. Hetherington 
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by Lord Denman C.J.® that the use of “ not proved ’’ rather than 
“not guilty ” precluded this, and the only possible defence could 
be under the statute: “ It could not be contended that either the 
first or last of the alternatives © is equivalent to an acquittal; and 
if not, then the mere fact of dismissal cannot be considered as an 
acquittal at common law.’? * 

The only probable effect of this distinction between the common 
law bar on acquittal and the statutory bar on certificate of dismissal 
would be if the certificate of dismissal, issued on the grounds that 
the offence was not proved, was invalid for some technicality, as in 
R. v. Robinson. It would then be very difficult to allege a convic- 
tion or acquittal as a common law bar. The type of circumstance 
where this might occur could be where there is a complaint under 
section 48 other than by or on behalf of the person agerieved and 
then a certificate of dismissal was issued, after a hearmg, on the 
ground that the offence was not proved. Here the certificate would 
be invalid as it can only be issued under section 44 in a case of 
complaint by or on behalf of the party agerieved—and thus the 
statutory bar would not apply. In such circumstances, the common 
law bar would be almost impossible to apply, for there has been 
neither conviction nor acquittal. Thus, despite suggestions to the 
contrary,°* it may be necessary on rare occasions to keep the 
statutory and common law bars separate. 


(2) Civil Proceedings 
In this instance there is no common Jaw rule whereby criminal 
proceedings bar later civil proceedings and thus all depends on 
the statute. Once it is established that there has been a conviction 
within the meaning of section 45 or a valid certificate of dismissal 
has been issued, then further civil proceedings based upon the same 
assault are barred. In most cases the attempted later civil proceed- 
ings will be an action for damages for the assault, brought by the 
complainant in the criminal proceedings *; it is also possible for 
the earlier proceedings to act as a bar to the later action even if 
the latter is brought by a person other than the original complain- 
ant or the person actually assaulted. This situation is illustrated 
‘ by Masper v. Brown, where a complaint of assault under the 
Offences against the Person Act 1861 had been lodged by the wife 


5o (1840) 12 A. & E. 672 at p. 681. 
n daag nee grounds for dismissal stated in the Act. 
#1 (1840) 19 & H. 672 at p. 682, per Coleridge J.; and see also ab p. 675, 


6 As in Skuse v. Davies (1890) 10 A. & H. ; Twnnioliffe v. Tedd (1848) 5 
O.B. 558; Hancock v. Somes (1859) 1 B. & B. 705; Costar v. Hetherington 


1 E. & B. 809; Vaughton v. Bradshaw (1880) 9 O.B. (x.s.) 108; 
Ha v. Hindmarsh (1865) LR. 1 O.P. 558; Holden v. King (1876) 48 


LJ.Q.B. 75; Reed v. Nutt ) 24 Q.B.D. 669; Murray v. 
(1914) 78 J.P. 621; 48 LL.T. ; Gibbons v. Harris O.L.Y. 
“ (1876) 1 O.P.D. 97 and see Kosanorio v. Sarapu [ V.B. 821 at p. 827, 


per O'Bryan J. 
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of the plaintiff in the civil action. The defendant had been convicted 
and sentenced in the criminal proceedings but was later sued by 
the husband of the woman assaulted for damages for the loss, such 
as loss of his wife’s society and medical expenses, occasioned to him 
by the assault on his wife. The problem for the court was whether 
the earlier proceedings instituted by the wife barred the later civil 
action instituted by the husband; the answer depended on the 
interpretation placed by the court on the phrase “‘ proceedings ‘ for 
the same cause’ ” in section 45. The court considered ‘‘ cause ” 
to be synonymous with ‘‘ assault ° and decided that previous 
proceedings for the same assault ‘‘ at whosoever’s instance ”’ shall 
bar the later action.” As the statute provides for prosecution under 
section 42 on behalf of the person assaulted, it must be taken to 
mean that all further proceedings are barred “not only between 
the person assaulted and the offender but also between all other 
persons suffering consequential damage and the offender.” * 

Tt was held in Solomon v. Frinigan * that if the later civil action 
is brought by the original complainant, not for damages in respect 
of the actual assault, but rather for his loss consequent upon 


the assault, i.e., ‘ consequential damage consisting of loss to his 
business as a factor and salesman,” such action is also barred by 


the conviction for the original assault. 
There are one or two rather exceptional circumstances in which 


os for this interpretation was to be found m the Criminal] Procedure Act 

, 8. 1, s forerunner of s. 48 of the Offences against the Person Act 1861, 

which provided that convictions for aggravated assaults on women 

and dren should bar all aircon Ora E 
: hare G 


aper. Tinsley ir Iş is doubtful how socurate 

4 a husband or master could prosecute '' on 

A husband could lay a complaint for an assault 

on his wife, or a master for an assault on his female servant, under s. 48, 

. 44, a cerificate of dimmissal could not be issued, 

for it has been ested (see Hawkins J. in Nicholson v. Booth and Naylor 

(1888) 57 L.J.M.O. 48 st p. 44) that this is just such e case where the former 

do not bar the latter, and so s conviction hereunder is probably 
outside the scope of s. 45. 

Furthermore, a master could probably only lay a complaint on behalf of a 
male servant if the latter was himself incapacitated from so doing. It may be, 
therefore, that if the original complaint m M v. Brown had been by 
the husband, p under s, (6.g., 28 in (1856) 0 J.P. 477), then the 
conviction of the def t would not have barred a civil action by the 
wife for damages for her ssssult. 

¢1 (1886) 80 J.P. 756; in Masper v. Brown the basio loss for which action was 
brought by the husband was also consequential. A conviction on indictment 
for unla wounding followed by sentence of imprisonment and an order for 
the payment of a sum to the tor for ns costs and an allowance for his 
loss of time, under s. 74 of Offences against the Person Act 1861 did not 
bar a later civil action for damages for the same assault and for the permanent 
injury and medical expenses consequent to it: Lowe v. Horwarth (1885) 
18 L.T. 907. This emphasises that the bar under s. 45 applies only to e 
conviction on summery tmal. One wonders, if a later avil action is barred 
after a summary trial, why it ought not to be barred after a tris] on 
indictment. 
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‘the earlier criminal proceedings do not bar a later civil action 
arising from the same assault. If a civil judgment was given before 
the criminal proceedings, then a later civil appeal is not barred.** 
Conviction * or dismissal ' of a charge of assault against a servant 
does not bar later civil proceedings against the master alleging his 
vicarious liability. The justification given for this is that the statute 
must be construed strictly and section 45 applies only to release 


the person against whom the original complaint was preferred and 
this cannot benefit the employer.” 


CONCLUSIONS 


It seems fairly clear that the interpretation of the provisions of 
sections 44 and 45 of the Offences against the Person Act 1861 ` 
could give rise to considerable difficulty when such questions come 
before the courts. One can make other rather more basic observa- 
tions on the branch of the rule which bars later civil proceedings, 
such as that it can easily be evaded by the simple expedient of suing 
first and making a complaint later. However, the rule barring 
later criminal proceedings can be even more obtuse in its workings. 
As the common law rule applies where there is a conviction or an 
acquittal, the existence of the statutory rule appears to be unneces- 
sary except in the remote cases which fall neither under acquittal 
nor conviction. Nevertheless, assuming that the statutory rule does 
apply, its actual application can be quite erratic. 

Perhaps two examples will illustrate this conclusion. In Wemyss 
v. Hopkins" a conviction under the Highway Act 1885 barred 
later criminal proceedings under the 1861 Act at common law. 
What effect would this have on a later civil action which can only 
be barred under the statute? The first conviction was not one to 
which section 45 applied and so that could not act as a bar to the 
later civil action. The later proceedings under the 1861 Act were 
held to be barred and so a conviction thereunder was : 
The only way that these second proceedings can be said to bar 
the later civil action is if the appeal quashing the second conviction 
amounts to a “ hearing on the merits’? within the meaning of 
section 45, and if a certificate of dismissal could then be issued on 
the ground that the second offence was “ not proved.” It is sub- 
mitted that such an interpretation is most unlikely and a civil 


68 Mages v. Storey [1990] N.L 184. 
. Munday sk] 1 Q.B. 742; approved in Olma v. Zaio [1958] 8.R. 


** Dyer v 

REND te f Labour [1988] O.L.Y. roceedings 

10 Gorney V. Minister o, our O.L.Y. 2686; p i against the 
servant had been dismissed but an action still lay against the master. When 


the case was heard on its merits, in the county court, judgment was given 
for the master. 
Tl Dyer v. M Cee] 1 QD. T42 at p. TAT, por Lopes J.; and see Howard 
E Orim.L.R. 88 at pp. 85-86. 
173 in Magee v. Storey 102] N.I. 184; Howard [1958] Crim.L.R. 88 at 
87—88. 


73 (1875) L.R. 10 Q.B. 878, discussed above. 
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action would still lie. If by chance the plaintiff had instituted 
criminal proceedings under the 1861 Act before the police had laid 
a complaint under the Highway Act 1885 then the situation would 
have been quite different. The conviction under the 1861 Act would 
then have barred the later criminal proceedings both at common 
law and under section 45, and the statutory rule would also have 
barred any later civil action. 

Another type of problem which the statutory bar can give rise 
to is to be seen where the substantive rules of criminal liability for 
assault and battery differ from those of the law of torts. This can 
best be explained by the second example. A cyclist rides his bicycle 
in so negligent a manner as to collide with and injure a pedestrian. 
Though possibly not an assault, this does certainly amount to a 
battery, but is a negligent battery a criminal offence? There is little 
authority on this question, but Ackroyd v. Barrett ™ suggests that 
a cyclist who furiously and recklessly knocks down and injures 
another without intention is not guilty of assault. There appears 
to be general agreement that criminal assault requires intentional 
conduct, but the fragmentary report does not decide whether the 
conduct in question constituted a criminal battery—for battery it 
certainly was as the defendant was sent “‘ spinning onto the cause- 
way.” It is submitted that though this case may not be conclusive 
authority on criminal liability for a negligent battery, as the issue 
raised therein may have been as to whether there was an assault, ™ 
nevertheless one can assume, as most writers do," that there can 
be no criminal liability for a merely negligent battery. 

If criminal proceedings were brought for such a battery under 
section 42, the magistrates would presumably dismiss the complaint 
as being “not proved.” No criminal offence of assault or battery 
had been committed. If one turns to the law of torts, the position 
becomes more confused. The conduct in question here may well not 
be actionable under the heading of trespass to the person since the 
Court of Appeal has recently suggested that where injury is 
inflicted unintentionally the plaintiff has no cause of action in 
trespass, but only in negligence on proof of want of reasonable 
T4 (1895) 11 T.L.R. 15; and ses Luther v. State, 177 Ind. 619; 68 N.E. 640 

1919); bub of. R. v. Chapin (1902) 28 Cox.0.0. 10; Plankett v. Matohell 

1968] Orim..B. 253 and Commentary ot 


p. 258. 
T5 A hi nots be forgotten that assault and betie. as separate offences, 
though colloquially the former is used to include latter: see Jones v. 


Sherwood ] 1 K.B. 197; it is generally agreed that an assault requires 
either Intention or criminal igence. 
76 Russell on Orvme, 1%h ed., p. ; Cross and Jones, Introduction to Oriminal 


Low, 5th ed., p. 161; Smith and Hogan, Onminal Law, p. 266; of. Williams, 
Orvatnal Law: The General Part, 2nd ed., p. 57; see He Perkins, Oriminal 
Law, pp. 84-85, for a discussion of the differences between the fault require- 
ment for the tor of battery and the necessary mental element in the criminal 
offence of battery under American law. 

tT Letang v. Cooper ] 8 W.L.R. 578. ‘‘ When the injury (trespass to the 
person) is not i intentionally, but negligently, I would say thas tho 
only cause of action is negligence and not trespass’: per Lord Denning M.R- 
at p. OTT. 
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care. Assume, however, that an action of negligence is brought 
against the cyclist and assume that he was riding his bicycle in 
such a way that he ought reasonably to have foreseen injury to a 
pedestrian."* Here there is clearly an action arising from the same 
assault as gave rise to the criminal proceedings and it would appear 
to be barred under section 45 by the dismissal of the criminal pro- 
ceedings. This fails to take account of the fact that the former 
criminal ings ended in dismissal because no offence had been 
committed, whilst the civil proceedings in which it has been assumed 
that a good case can be made out in favour of the plaintiff also end 
in a judgment for the defendant merely because his conduct is not 
criminal. The moral is: sue first.” This does not detract from the 
conclusion that section 45 does appear to be based upon the 
fallacious assumption that the rules of civil and criminal liability 
for assault and battery are identical.” 1 
P. M. Norrs.* 


"s But not riding with sufficient lack of care to fulfil the criminal requirement 
of recklessness. 


7? Of. Oroas and Jones, Introduction to Criminal Lew, Sth ed. p- 168. 

t° Is should be borne in mind that nothing in this article affects the rule, known 
as the rule in Smith v. Selwyn [1914] B K.B. 98, that no action for damages 
in ori may be brought on facts which also constitute a felony, so long as the 
defendant not been prosecuted, unless reasonable cause has been shown 
why he has not bean so ted, as m Oloro v. Ali (1965) 100 8.J. 587. 
The recommendation in Tih Report of the Criminal Lew Revision Com- 
mittee on Felonies and Misdemeanours, 1965, Omnd. 2859, that the outwom 
distinction in the criminal lew between felonies and misdemeanours should 

be abolished necessitates also the abolition of the rule in Smith v. Selwyn: 
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see para. 80. 
* BA., BOLL; Fellow of Keble College, Oxford. 


RESTORING THE PROTECTION OF THE 
TRADE DISPUTES ACT: 
SOME FORGOTTEN ASPECTS 


In 1964 the decision of the House of Lords m Rookes v. Barnard * 
tended to focus the attention of trade unions and the T.U.C. m 
formulating demands for reform of the Trade Disputes Act 1906,’ 
on sections 1 and 8, and their proposals in general were limited to 
narrow amendments nicely tailored to avoid the consequences of 
that case. In the unfavourable political climate of the time, they 
were prompted by a desire not to provoke any wider examination 
of the legal position of trade unions. However, recent develop- 
ments had already shown a need for closer study and for more 
extensive amendments if trade unions are to enjoy the protection 
Parliament intended to give them in 1906. 

When the Trade Disputes Bill was introduced after the General 
Election it was explained as a measure intended simply to restore 
the status quo, pending the investigation by the Royal Commission 
of the whole position of labour unions and employers’ organisations. 
Besides the problems created by Rookes v. Barnard, there are 
several other issues of fundamental importance requiring attention. 
The following discussion will be confined to two of such issues, 
namely, the meaning of ‘‘ workmen,” which governs the scope of 
the expression ‘‘ trade dispute,” and the immunity from suit con- 
ferred upon trade unions by section 4 (1) of the 1906 Act. 


Tue Score or Trane DIsruTE 
Apart from section 4 (1), the protection given by the remainder of 
the Act (and by section 8 of the Conspiracy and Protection of 
Property Act 1875*) is restricted to activities “‘in contemplation 
or in furtherance of a trade dispute.” + ‘“ Trade dispute ” is defined 
in section 5 (8) as ‘‘ any dispute between employers and workmen, 
or between workmen and workmen, which is connected with the 
employment or non-employment, or the terms of employment, or 
with the conditions of labour of any person,” and “‘ workmen ” is 
defined as “ all persons employed in trade or industry, whether or 
not in the employment of the employer with whom a trade dispute 
arises.’? 
1 ] 2 W.L.R. 960; [1964] 1 All B.R. 867. 
2 


Edw. 7, o 47. 
3 88 & 80 Viot. o. 86 (criminal conspiracy); and now also Trade Disputes Act 


1965; noted infra, p. 58. 
t Seo a. l, avı) conspiracy; s, 2, pescefni aaae SAD a acer 
contract of employment, etc.; s. 4 (3), Hab lity trustees. 

82 


Jax. 1966 RESTORING THE TRADE DISPUTES ACT 88 


The scope of the protection is therefore dependent on the mean- 
ing of “ workmen.” Does it extend to civil servants, municipal 
employees and others engaged in public service? To postmen, 
dustmen, nurses, school teachers, university teachers or to domestic 
servants ? 

‘í WORKMEN ” IN OTHER CONTEXTS 

For purposes of comparison and discussion it is of interest to note 
the meaning of “‘ workmen ” in other contexts. It has no common 
law meaning, and no constant statutory meaning. There can be no 
doubt that in the 1870s “ workman ” meant in ordinary usage & 
manual worker. This is the sense in which it was first defined by 
statute in the Employers and Workmen Act 1875.‘ It includes 
employment not only under a contract of service but also under a 
contract personally to execute any work or labour. Domestic or 
menial servants were expressly excluded. 

There is no definition of “ workmen ” under the Trade Union 
Act 1871,° nor was it defined for the purpose of the Conspiracy and 
Protection of Property Act 1875, s. 8, the scope of which was 
originally limited to trade disputes “ between employers and work- 
men.” " It is by no means clear that the word could be confined 
to manual workers in either of these contexts. 

The definition of “ workman ” in the Workmen’s Compensation 
Act 1897 did not include a person employed under a contract for 
services but did cover some non-manual workers. By judicial 
interpretation it was confined to persons who would in the 
of ordinary persons be described as workmen. It did not include, 
for example, a colliery manager.* Neither of the previous statutory 
definitions was taken as a model in the Trade Disputes Act, 
although the Workmen’s Compensation Act of 1906 was before 
Parliament at the same time. 

The Industrial Courts Act 1919 defined a “workman”? as 
“ any person who has entered into or works under a contract with 
an employer, whether the contract be by way of manual labour, 
clerical work or otherwise, be expressed or implied, oral or in 
writing or whether it be a contract of service or apprenticeship or 
a contract personally to execute any work or labour.” ° This has 
been the model for definitions of “ workman ” (or “ worker ”) in 
later legislation, subject to such qualification as its basic policy 
warrants.7° 


re ee a On ano gthpliod to the Truck Acts, by the Trudk Act 
Amendment Act 1887 (60 and 51 Vict. o. 46), s. 2. 

6 84 & 85 Vict. c. 81, s. 38. 

T This limitation was removed by s. 5 (8) of the Trade Disputes Act 1008. 

£ 60 & 61 Vict. o 87, s. 7 (8); Simpson v. Ebbw Vale Steel and Iron Oo. 
[1905] 1 K.B. 457. See also Workmen's Compensation Acts 1906 (6 Edw. 7, 
o. 58), s. 18; and 1925 (15 & 16 Geo. 5, c. 84), s 8 (1). 


99 & 10 Geo. 5, c. 09, 8. 
© See, for example, W: Councils Act 1959 (7 & 8 Hliz. 2, o. 60), s. 94; and 
i Disputes Order, 1951, No. 1876, i 
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The definition adopted im the Industrial Courts Act is wide 
enough to include all persons engaged in gainful employment. A 
more restricted interpretation may be placed upon it having regard 
to the general scope and policy of a particular statute." It covers 
the administrative, professional or technical officers, including town 
clerks, employed by local authorities,* schoolteachers 4 and 
laboratory technicians employed by a university college.“ Succes- 
sive Ministers of Labour have regarded it as embracing all 
employed persons, including the domestic staff of the Houses of 
Parliament.4 


Scopr of THE Trape Disputes Act DEFINITION 


The definition is wider than manual worker. It covers all persons 
employed in trade or mdustry including clerks and shop assistants.*° 
Yet judicial opinion leaves its scope open to considerable doubt. It 
has been held to cover variety artists, musicians and actors," and 
clearly it is susceptible of a wide interpretation. Speaking of the 
word ‘“‘ trade’? in National Association of Local Government 
Officers v. Bolton, Lord Wright said, 
“, . . ‘trade’ is, not only in the etymological or dictionary 
sense, but in legal usage, a term of the widest scope. It is con- 
nected originally with the word ‘ tread ’ and indicates a way of 
life or occupation. In ordinary usage it may mean the occupa- 
tion of a small shopkeeper equally with that of a commercial 
magnate. It may mean a skilled craft. It is true that it is 
often used in contrast with a profession. A professional worker 
would not ordinarily be ed a tradesman, but the word 
‘trade’ is used in its widest application in the aera 
‘ trade unions.’ Professions have their trade unions... .’ 
He went on to say that he regarded the express ilion in the 
definition section of Order 1805 of 1940 of the statement ‘“‘ trade or 
industry includes the performance of its functions by a public 
authority ” as illustrating that in modern conditions the functions 
of local authorities may come under the expression ‘‘ trade or 


Bmployment and National Arbitration Order, 8.R. & O. 1940 No. 1808 (now 


efunct). i 
PE A E E ET E E IEE R ORME S: Bolton Oorporation 
[1048] A.O. pee 1890 where Lord Wright refrained from deciding that all 
corporation em workmen. 
18 fee R. v. Nohal Arbitration Tribunal, oe p. South Shislds Corporation 


1 KB. 46. 
n °. Dirkomkead. Corporétion [1902] 1: Oh- 300 3 
* OB is v. Industrial Disputes Tribunal, ew p. Queen Mary College [1057] 2 
18 A. Robens Aar O Deh. Se ee eae te Peter eine 
864 H.O. . (5th series), col seq. 
18 Bee Boulting v. Association of Tame i Television and Allied Techni- 
cions [1968 Te ee ees J] 1 AU B.R. 716 # p. Tal, 
Lord 


jokards v. Bartrem << 25 T.L.R. 181; Delmore v. Wiliams (1912) 30 
TDR. 6T; Brimelow asson [1024] Ch. 802 at p. 818. 
18 [1043] ALO. 166 at pp. 164-185. ‘ 
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industry,” and that from another point of view every person who 
seeks to dispose of his services is a trader in that respect. 

Although a case can be made out for giving a wide interpreta- 
tion to “ trade or industry,” dicta m the House of Lords in that 
case regarded these words as restricting the scope of the definition. 
The observations of their Lordships were obiter since the question at 
issue was whether a dispute relating to the employment of the 
higher officials of a municipal corporation could be referred by the 
Minister of Labour to the National Arbitration Tribunal as a trade 
dispute within Order 1805 of 1040. The definition of worker there 
was the same as under the Industrial Courts Act, 1919. Whilst the 
definition of trade dispute in that Act and the Trade Disputes Act 
are substantially the same, the definitions of workmen differ, as we 
have seen.** It was considered that the concept of trade dispute in 
the 1919 Act was wider than that of 1906. The omission from the 
former of any reference to “ trade or industry was regarded as 
intentional and significant. The functions of a local authority 
would not generally fall within those terms.%* This restricted inter- 
pretation has been applied in Eire. Thus it was held that a non- 
profit-making members’ club was not engaged in “ trade or indus- 
try.” It followed that its employees were not “ employed in trade 
or industry ’”’ and hence could not be engaged in a trade dispute 
with it. By the same course of reasoning it was held that the 
` employees of the Carlingford Lough Commission, a public non- 
profit-making authority, could not be engaged in a trade dispute 
with the authority. It was also suggested that domestic workers 
are not employed “‘ in trade or industry.” 3 

The arguments against this approach and in favour of a wide 
liberal interpretation seem to be overwhelming. First, it gives 
rise to considerable anomalies. Post Office workers are employed 
in a “ trading ” undertaking. Teachers employed by local authori- 
ties, nurses under the National Health Service, domestic staff of the 
House of Commons, and many others engaged in public service 
would not, upon the narrow interpretation, be “ employed in trade 


19 The Industrial Courts Act 1919, s. 8, refers to ‘‘ any dispute or difference,” e 
formuls taken from the Conciliation Act 1806. 

20 Bee [1948] A.O. 166 at pp. 175-176, 181, 182-188, per Viscount Simon, Lord 
Atlan Thankerton. 


p- 37, rejected the suggesti that the employer must be engaged in trado or 
eae) iaying that use of ‘' person” ; 
see - i 


is determined 

employer's activities—see per Dixon J. at p. 81, and i and 
Steampacket Oo. v. Branigan [1958] LR. ; (1956) 90 LL.T.R. %8. 

22 British and Irish Steampacket Oo. v. Branigan (supra). These Irish 
were noted without adverse comment on this point by V. T. E 
“ Immunity in Tort and the Trade Disputes Act—A New Limitation ” 
18 M.L.B. 888, and “The Limitetions of ‘A Trade Dispate''' (1958) 
M.L.R. 810. 

N Smith v. Beirne (1065) 89 LL.T.R. M at p. 80 per Dixon J., and at pp. 84, 
85 per Kingumill-Moore J. in the Supreme Dour. 
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or industry.” A person doing exactly the same type of work for a 
commercial undertaking is so employed. A barman in a proprietary 
club is within the Act, but a fellow union member employed by a 
members’ club is not. This, it is true, did not deter the court in 
Smith v. Betrne.* A dustman is not a workman, nor is the mayor’s 
chauffeur, but the driver or conductor of a municipally owned bus 
operating on a commercial basis is. A public authority performing 
a variety of functions might find that it had both workmen and 
others on its staff. One can foresee further difficulties. A local 
authority may employ a contractor to do a job of road repairing. 
It could be hardly contended that the contractor was not carrying 
on a trade or business, or engaging in industrial work. Suppose 
that some of the council employees work side by side with the con- 
tractor’s men, and both go on strike. The contractor’s men are 
within the definition, but are the council employees? Surely it 
ought not to make any difference whether they are paid out of rates 
or the contractor’s purse? It seems strange, to say the least, if the 
scope of the Act is to be determined solely by the nature of the 
employer’s activities in any particular sphere. 

The second point is allied to the first. The authorities relied 
on by the Irish courts in holding a members’ club to be outside the 
sphere of “trade or industry ” were drawn from the fields of 
licensing, an anomalous branch of the law, and taxation.“ Consis- 
tency is a virtue in the law, and it is no doubt desirable that words 
or concepts used in one statute should bear the same meaning in 
another—but only, surely, when the contexts are the same. The . 
purpose and policy behind the Trade Disputes Act are far removed 
from those of the Licensing and Finance Acts. The element of 
profit-making, material in the last mentioned statutes, is not 
material in determining the scope of a statute dealing with trade 
disputes. Apart trom the bare words of the Act there is not the 
slightest evidence that Parliament in 1906 considered decisions on 
“ sale by retail’? or “trade or business’ in those Acts to be 
relevant. 

In determining whether a dispute as to wages, hours and other 
conditions of employment between a municipal corporation and 
employees engaged in road repairing could be described as an indus- 
trial dispute, the High Court of Australia has rejected the element 
of profit-making as a test. It refused to draw a distinction between 
a corporation’s trading activities and non-trading functions and 
services, such as the provision of parks and libraries.° — 


24 Note %8 above. 

35 Smith v. Boirns (supra). Cases cited were Graff v. Heans (1881) 8 Q.B.D. 
878; Lynam v. 0’ [1908] 3 LR. 48; Trebanog Working Men's Club d 

Instituts Ltd. v. MacDonald 1 EB. 576; I.R.0. v. Hooentrio Club 
Lid. [1924] 1 K.B. 900; Re Junior Carlton Olub [1922] 1 K.B. 166. 

28 Paderated Municipal and Shire Comneil Hmplopess' Union of Australis v. 
of Melbourns (1918-19) 26 O.L.R. 508 at pp. , 574, 588 por Isaacs an 
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Before 1906, disputes concerned with road repairs, lamplighters 
and dustmen employed by local authorities were commonly des- 
cribed as “ labour,” <‘ industrial,” or “ trade disputes.” *" Did 
not Parliament contemplate this kind of dispute? It had touched 
upon disputes between municipalities and their employees in the 
Conspiracy and Protection of Property Act 1875.%* Did it intend to 
discriminate between different classes of municipal and govern- 
mental employees? It might be noted, before passing on, that 
there is authority for saying that a public authority can be regarded 
as ‘6 ing ” though not “ trading for profit.” =° 

Statements made by the Attorney-General, Sir John Walton, 
and the Lord Chancellor, Lord Loreburn, suggest, when placed in 
their proper context, that the intention was to include all employed 
persons. Both considered that’ the definition included employees 
who were not workmen in the ordinary, popular sense. The former 
defended the use of “ person ” in the definition as it then stood, 
on the ground that there were some unions formed by persons who 
might not come within the scope of “ workman.” * At that stage 
the definition of trade dispute was couched in the following terms: 
“trade dispute means any dispute which is connected with the 
employment or non-employment or terms of employment or condi- 
tions of labour of any person.” 

In resisting an attempt to replace ‘“‘ person ” by “€ workman,” 
the Lord Chancellor expressed the opinion that the Act covered: 
domestic servants, clerks and shop assistants who were not work- 
men in the ordinary sense.*1 He accepted a definition substantially 
in the present form as ‘in no prejudicial sense ” altermg the 
original proposals of the government.** 

This legislative history explains the existence of the word “ per- 
son ” in the current definition. The adoption of the narrow inter- 
pretation throws up a further problem of interpretation. Does 
“* person °” mean “ any person employed in trade or industry ” ? 
Can there be a dispute as to the employment of persons outside 
“ trade or industry ” provided that employees in “‘ trade or indus- 
try ” are parties to it? In Smith v. Beirne the first question was 
answered in the negative and the second in the affirmative.™ Adop- 
tion of the wide interpretation avoids this problem. 

The argument from trade unions to trade disputes adds force to 

i zi i š J. ively. Gavan . 

rae Higgins J. and Powers J. respectively. Daffy J. and Barton 


11 Ibid. pp. 562-868 per Isaacs and Rich JJ. citing the Royal Commission on 
Labour, 1894. 


28 Ibid. at p. 578 per ins J. referring to 88 & 80 Vict. o 86, s. 4, and 
expressing the opinion that the Trede tes Act 1906 would include dis- 
tes between municipalities and their 


ees. 
29 Metropolitan Water Board v. Berton ] 1 Oh. %9. 
30 (1006) 164 H.C.Deb. (4th Series), col. 282. 
a1 167 H.L.Deb. (4th Series), cols. 805-906. 
32 Ibid. ool. 812. 
33 (1985) 89 I.L.T.R. 24 at pp. 81, 85, 87 per Dixon J., Kingsmill-Moore J. and 
O'Daly J. respectively. 
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the criticism of the narrow approach. Municipal employees and 
civil servants have long been organised in trade unions. The L.C.C. 
Employees’ Association was registered in 1804. It became the 
Municipal Employees’ Association, the rules of which were con- 
sidered in Cope v. Crossingham.™ Unions of government employees 
also appeared in the 1890s,*° and although in 1871 a Member of 
Parliament could assert that ‘‘ the most prosperous and well-paid 
of the working classes were domestic servants amongst whom unions 
were unknown,” twenty years later even these were organised on 
a small scale. Thus in 1891 the London and Provincial Domestic 
Servants’ Union was formed and registered the following year. It 
dissolved in 1898. In 1899, a National Domestic Union was 

i in Scotland. 

In National Association of Local Government Officers v. Bolton 
Corporation Lord Simon also argued from trade unions to trade 
disputes in considering the scope of the Industrial Courts Act 1919." 
He said that if there can be a trade mion to which the higher grades 
of officers of municipal corporations belong, it did not seem an 
impossible use of language to say that there can be a trade dispute 
to which such officers were parties. One would have thought this 
reasoning equally applicable to the Act of 1906. It hardly seems 
consistent with the imposition of a limited meaning on “ trade or 
industry.” ** If one decides that officers of local authorities can 
form trade unions, but are not ‘* employed in trade or industry,” 
we are left with the anomalous result that the union is protected by 
section 4 (1), but its members cannot take advantage of the other 
provisions of the Act. 

The adoption of the restrictive interpretation creates further 
anomalies. It means, for example, that all employees of a local 
authority may be parties to a trade dispute for the purposes of the 
Industrial Courts Act 1919, but not all will be protected by the 
1906 Act. Domestic servants employed by members’ clubs are 
outside the definition, but they are workers for the purposes of 
the Wages Councils Act (supra). A person participating in a 
dispute may be disqualified from receiving benefits under the 
National Insurance and National Assistance Acts,” but not qualifted 
for the protection of the Trade Disputes Act. These and other 
“m atk 2 Oh. 148: and see others listed by Issacs and Rich JJ. in Federated 

and Shire Counoail Employess’' Union of Austraka v. Oty- of Mol- 
bourne (1918-19) 96 O.L.B. 508 at p. 565, and the observations of 


35 4.g., Devonport Government Lebourers' Union formed in, 1904 and i 
ee ae yar ge 


wers J., 


in ; Portsmouth Government Labourers’ Union, ea in 
Postal Porters Association formed and registered in 6. 
ac pe A.G. 168 % p: 178. 
at inconsistency of arguing from trade unions to trade disputes and ing a 
limited meaning on ‘‘ trade or ind hag been romte Git sla waare 408 
Hickli ) M M.L.R. 875 a p. , note SL. 
38 Natio Act 1985, o. sl; 5. 


22, Nations] Assistance Act 1048 (11 
k 12 Geo. 6, o. 29), s 9. In thase Acts the word ‘ employee" is substituted 
for '‘ workman ” in the definitions of trade dispute. 
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anomalies could be avoided by giving a wide and liberal interpreta- 
tion to the Act of 1906. The observations in N.A.L.G.O. v. Bolton 
Corporation (supra) were obiter, and the Irish decisions merely 
persuasive in the United Kingdom. Furthermore, all facets of 
the problems resulting do not appear to have been examined. It 
is submitted that to remove doubt any amendment of the 1906 Act 
ought to include a redefinition of “ workman.” Why not adopt 
that of the 1919 Act? The time has come for a greater rationalisa- 
tion of concepts in industrial law. 


INJUNCTIONS ÅGAINST THREATENED TORTS 


Section 4 (1) of the Trade Disputes Act provides that “an action 
against a trade union . . . in respect of any tortious act alleged to 
have been committed by or on behalf of the trade union shall not be 
entertained in any court.” Does this prevent an action for damages 
but not an action for an injunction? Eo facie the words are capable 
of such an interpretation. The parliamentary history of the Act 
suggests strongly that the intention was to prohibit any claim in 
tort, whether for damages or an injunction. In its original form 
the clause of the Bill was so worded as to prohibit any action ‘* for 
the recovery of damages.” These words were dropped at the 
instance of the Attorney-General because it was not intended to 
discriminate between damages and injunctions.° When an amend- 
ment was then proposed to insert the words ‘‘ or threatened ” after 
“ committed ” to make it quite clear, he resisted it ag being 
unnecessary, and the amendment was withdrawn.“ Until recently, 
despite the difficulty caused by the form of words used, judicial 
opinion uniformly supported the view that injunctions were caught 
by the section. In Ware and De Freville v. Motor Trade 
Association, Scrutton L.J. said 
“ The words ‘in respect of? seem framed with intentional 
width to cover all remedies asked for in relation to a tortious 
act whether committed or about to be committed. It was 
clearly intended that a trade union should as such be free from 
liability for damages for tort. A request for an Injunction may 
be d t with by the courts leaving the party to his remedy in 
damages, which, however, could not be given against a trade 
union. I cannot think that Parliament intended to allow 
injunctions to be granted in respect of acts for which, when 
done, no damages could be claimed, and therefore, though I 
feel I am straming the language of the Act, I must read 
‘ alleged to have been committed ’ as including allegations that 
trade unions are about to commit tortious acts”? 41 
Atkin L.J. expressed his concurrence.“ 


80 (1906) 164 H.0.Deb. (4th Series), cols 191-192. 
40 Ibid. col. 907, Mr. cklem, and af ool. 900, Sir J. Walton Att.-Gen. F. B. 
Smith was inclined to with the Att.-Gen. at a cursory glance, but 
ihat thers might Ge something in the aand art, 
41 [1921] 2 K.B. 40 at pp. 74-76, 43 Ibid. at p. 92, 
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Decisions in Scotland and Ireland support this view. Thus it 
has been held that no interdict could be granted to restrain the 
publication of a libel, that one trade union could not sue another 
at common law to prevent it from carrying on business in a similar 
name,“ and that no action lay against a union which organised a 
picket upon a public-house.* Parliament, too, appears to have 
thought that all actions were prohibited in expressly creating excep- 
tions to the 1906 Act when dealing with the methods of enforcing 
the provisions of the Monopolies and Restrictive Trade Practices 
(Inquiry and Control) Act 1948‘* and the Restrictive Practices 
Act, 1956.4" Those methods include the issue of injunctions. To 
hold that an injunction can be granted would produce the rather 
startling anomaly that the courts could in theory grant damages in 
respect of future torts but not for torts which have actually been 
committed ! 4 Was this really the intention of Parliament? In 
practice it would seem unlikely that the courts would in the exercise 
of their discretionary power license the commission of a tort by a 
union by fixing damages in advance, or that in the context of an 
ordinary trade dispute it would be possible to assess damages in 
advance. 

However, in the recent case of Boulting v. Association of Cine- 
matograph Television and Allied Technicians, Upjohn and Diplock 
L.JJ., in remarks admitted to be obiter, cast doubt upon the 
hitherto accepted view. The former thought that the statute, which 
interfered with the common law rights of the subject, should be 
construed strictly and that the court could grant an injunction 
against an apprehended injury. The latter agreed.® It is open 
to the Court of Appeal to reach this conclusion. 

Following these opinions, Stirling J. in 1965 granted an interlo- 
cutory injunction against the Watermen, Lightermen, Tugmen and 
Bargemen’s Union to restrain it from interfering with the crew of 
two ships owned by F. Bowles & Sons Ltd. of Cardiff.° In further 
proceedings in the same case Fenton Atkinson J. indicated that he 
preferred the opinions expressed in the Boulting case to those in the 
Ware and De Freville case, though he declined to continue the 
injunction on the ground that there was no real probability of any 
illegal interference with the crews." Lord Denning M.R. in Camden 


43 Shinwell v. N.SF.U. 2 So.L.T. 88; and see Caldwell v. West of Soot- 
tand A Aerated Water aneor T Sheriff Ot.B. 91. 


17 4 & 5 Bilis. 2, o 68, s. %4 a 
48 In addition to or in substitution for the injunction: see Leeds Industrial 
Oo op: Sooiety Did, v. Slack [1924] A.O. 851; Wedderburn, Ths Worker and 
Lew, 
bes] 2 OB. a 600 at: ppo Ma eo PRA E . 788, 787. 
Denning M.B. from the opinions of tton and 
Atkin L.JJ. 50 The Times, January 6, 1965. 
5. F. Bowles d Sons Ltd. and another v. Lindley and othere [1968] 1 Lloyd's 
Rep. 207. 
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Ewhibition and Display Ltd. v. Lynott"! reiterated his view of 
section 4, with Russell and Davies L.JJ. reserving their positions. 
These observations, again, were obiter. 

It is submitted with respect that the view expreased in the Ware 
and De Freville case, and acted upon in other parts of the British 
Isles, represents a correct statement of the law, but in view of the 
conflict of opinion it cannot be said that the position is satisfactory. 
Here again, is a provision warranting the attention of Parliament. 
It has been the tendency to construe the Trade Disputes Act with 
increasing strictness. An amendment of section 4 (1) is required 
to remove doubt as to its meaning. 

The doubt which surrounds these two fundamental issues war- 
rants the attention of the Royal Commission, and of Parliament 
if it is to embark upon amendment of the provisions of the 1906 
Act. If the decisions were to go against the unions they would be 
faced with problems just as serious as those surrounding section 8. 
The amendments suggested would go no farther than to secure 
rights granted by Parliament in 1906. 

M. A. Hickime.* 


53 adie eeil kien 
* LL.B., PH.D w, King’s College, London. 


A BENEFACTOR’S RIGHT OF ACTION 
AGAINST A TORTFEASOR: 
A NEW APPROACH IN ISRAEL 


Turre are but few instances where the law lags as badly behind 
morals and social needs as in its treatment of those who come to 
the aid of others in time of distress. As between the one who incurs 
expenses in order to assist the victim of a tortious act—thereby 
mitigating his harm or suffering—and the tortfeasor, it would seem 
obvious that it is the latter who ought to bear the burden. Yet the 
law in leading jurisdictions treats such generosity either as un- 
solicited intervention im other people’s business and denies the helper 
any right to sue the wrongdoer, or, when exceptionally it does give 
him such a right, it does so through indirect and curious paths. 

‘In the United States, in cases of rescue of life or health, the 
rescuer—or his successors where he dies in consequence of his action 
—is given a right of action against the tortfeasor only through a 
somewhat artificial judicial extension of the rules of causation and 
foreseeability.1 This was described by an eminent American lawyer 
as a “straining of the idea of foreseeability past the breaking 
point,” 3 and he called for new concepts to substantiate the rescuer’s 
claim. In cases of help to an injured person other than rescue of 
life the right is generally limited to the employer of the victim. He 
can recover from’ the injurer wages paid to an incapacitated 
employee, in so far as such payments are made under statutory 
obligation. 

French law is no more generous. It adopts a technique similar 
to the American provisions, in allowing a rescuer a right of action 
against the wrongdoer on the ground that he ought to have fore- 
seen the intervention of the rescuer and the damage to him.? 
Other forms of help give rise to a similar right only in exceptional 
cases: where the state pays a pension, or other payments, to an 
incapacitated civil servant, or where payments to the victim are 
made by social security funds.‘ 

German law deals more kindly with the altruistic intervenor, but 
very circuitously, through what has been described as “ an astonish- 
ing feat of judicial creation of law ’’*: the remedy is granted in 


1 Prosser, Handbook of the Law of Torts (2nd ed., 1955), pp. 172-178. 
2 F. H. Bohlen 47 Harv.L.B. 556, 587. j 
3 Recently the Supreme Court in Israel accorded the same. remed, on similar 
Sider in O.A. 900/68 (Josef Nahum d '' Dan" v. David Tarash) 17 Piskei- 
in 2657. 


4 Bee Rovus Trimesirislls ds Droit Civil, 1955, p. 100, Nos. 7-8. 
s John P. Dawson, ‘' Negotiorum Gestio: The Aliruistio Intermeddler'’ (1961) 
74 Harv.L.B. 817, s p. 887. 
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spite of contrary statutory language. But the intervenor is given no 
direct claim. By stretching the doctrine of assignment, it has been 
established that he can sue the wrongdoer as an assignee of the 
injured party, who for his part, is under a duty to assign his right 
of action against the tortfeasor to his benefactor.* Actual assign- 
ment is required; otherwise there will be no privity between the 
intervenor and the wrongdoer. 

The good samaritan is least favoured in England. Indeed in 
rescue cases, where danger invites the intervention of a rescuer, the 
intervenor, or his successor if he dies, is awarded damages, for, in 
the words of Greer L.J., “it would be a little surprising if a 
rational system of law . . . denies any remedy to a brave man who 
had received his injuries through the original default of the defen- 
dant’s servant.” 7 This was, again, made possible through the 
extension of the rule of foreseeability and limitation of the rules of 
assumption of risk. The plea of novus actus interveniens was not 
accepted as valid defence in such cases, for ** If what is relied upon 
as novus actus tnterveniens is the very kind of thing which is likely 
to happen if want of care which is alleged takes place, the principle 
embodied in the maxim is no defence.” ® So also no assumption of 
Tisk is presumed in such cases: “ If, however, a man acts under 
the compulsion of a duty, such a consent should rarely, if ever, be 
inferred, because a man cannot be said to be ‘ willing ’ unless he is 
in a position to choose freely.” ° 

But using this technique, the English courts could hardly go 
beyond cases where some duty—legal, professional, parental—aris 
ing from the dangerous situation created by the defendant, obliges 
the rescuer to iIntervene.*° Mere generosity could not be included.” 
In 1956 the Hambrook = and Croydon ® cases finally established 
that an employer cannot recover from the wrongdoer the wages paid 
to his employee while unfit for work as a result of injury caused to 
him. Normally, neither the action per quod servitium amisit nor 
the doctrines of quasi-contract or unjust enrichment can be invoked 
by the generous employer. This is true both where the employer 


° Hallett J. in Merrington v. Ironbridge Workers Ltd. [98a] 2 All H.R. 1101 
ae relying an Bowater v. Rowley Regis Corp. [1944] 1 All 


10 Haynes v. Harwood [1985] 1 K.B. 146 (police constable on duty, in 
while pale ruimer horses in crowded street); D'Urso v. Sonson [ 
4 All E. (night watchman killed in perfo his duty to 

i even on outbreak of fire); Baker v. T. B. opkins £ Sons Lid. 

1959] 1 W.L.R. 966 (doctor Killed in or ee workmen who fell into 
well containing dangerous gases); and see L.J. in Outler v. United 
Dosries ia Lid, [1988] 3 K.B. 207 at p. 306 as to parental duty. 

11 Bee Ontler v. United Dairies (London) Ltd. (supra); Syloester V. 
Ltd, (1 79 B.J. TTT. 

12 I.R.0. v. Hambrook 6] 2 Q.B. AL 

13 Metropolitan Police District v. Oroydon Corporation; Monmouthshire County 
Council v. Smith [1987] 2 Q.B. 154. 
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was under a legal duty to pay the wages to his incapacitated 
employee and where he paid it voluntarily. It goes without saying 
that a mere stranger who rendered services to the victim of a tort, 
or incurred expenses in aiding him, will have no right to sue the 
tortfeasor. 

In Israel, where the law of torts is based on English doctrine 
and is guided by English case law, the position was much the same 
until a short time ago. 

In the same year when the Hambrook and Croydon cases were 
decided in England the courts in Israel arrived at similar conclu- 
sions. In a test case the Government of Israel sought to recover 
from a negligent driver the wages paid to a soldier while he was 
unable to render actual service as a result of a road accident, as 
well as the expenses of his medical treatment. The claim failed. 
About a year later a similar action brought by a private employer 
in respect of his employee also failed.“ 

It was felt both in England and in Israel that this situation was 
unsatisfactory. ‘It ıs anomalous,” wrote Professor L. C. B. 
Gower, ‘‘ that the damages which the tortfeasor has to pay should 
be reduced because the man injured happened to have a generous 
employer or one who is under an obligation to pay wages notwith- 
standing absence through injury.” 1° In February 1961 the Lord 
Chancellor invited the Law Reform Committee to consider the ques- 
tion. The Report *" of the Committee was submitted in April 10968. 
Its recommendations included, among others, the following: 

“ An employer who has incurred pi in consequence of a 
tortious injury to his employee should be entitled to reimburse- 
ment from the tortfeasor to the extent that the tortfeasor’s 
liability to the employee has been reduced in consequence of the 
action of the employer ”; “ The amount recoverable by the 
employer from the tortfeasor should be reduced in proportion to 
any contributory es ra ne on the part of the employee ”’; 
« The employer should have a direct right of action against the 
tortfeasor, but appropriate procedural steps should be taken to 
discourage multiplicity of actions.” 1° 

The minority of the Committee, however, saw ‘f no reason why 
employers should receive a solatium by being given a new kind of 
right of action.” 1° 

In England the Committee’s recommendations have not, as yet, 
been adopted, and the Croydon and Hambrook cases are still law. 

In Israel, however, the legal machinery was more dynamic. In 
November 1959, a memorandum proposing legislation in respect of 
this subject was circulated by the Ministry of Justice, which was 


14 O.A. 158/54 ni v. Att.-Gen.) 10 Piskei-Din 1246. 

18 C.A. 184/56 (Jewish Agency Y. Sheokter) 11 Piskei-Din 1820. 

16 (1 20 M.L.R. 88. 

11 The Bleventh Report of the Lew Reform Committee (Omnd. 2017). 
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very much in line with the recommendations of the Law Reform 
Committee mentioned above. However, the proposal did not relate 
to employers only, but suggested that the right of action against 
the wrongdoer for expenses, remuneration, etc., should be extended 
to anyone who through his services mitigated the injured person’s 
harm. 


Three years later, in December 1962, the Law of Torts Amend- 
ment (Repair of Bodily Harm) Bill, 5718-1968, which was based 
on the above memorandum, was tabled in the Knesset.” The Bill, 
with minor changes, became law on April 2, 1964. In what follows 
its main provisions will be outlined; for the sake of brevity it will 
be referred to as the Law. 

The Law is confined to “ repair of bodily harm.” The reasons 
for this limitation were explained by the Minister of Justice in 
his introductory speech at the first reading of the Bill to be the lack 
of precedents in Israel or abroad on which to draw, and the 
difficulties of forecasting how the Bill would work in practice.” 

The term ‘‘ bodily harm,” as defined in the Law, includes illness, 
bodily or mental defect and death, but it is the definition of “ repair 
of harm ” which shows the real scope of the Law. It means 
“ expenditure incurred or services rendered in order to repair bodily 
harm, preserve the victim from aggravation of the harm or from 
further harm or relieve his suffering, and includes such assistance 
given to the victim towards his maintenance or the maintenance 
of his family as he needs as a result of the harm and, where the 
victim has died, assistance as aforesaid given to a person entitled 
to compensation from the tortfeasor in respect of the victim’s 
death.” 

The remedy provided is therefore a very wide one. It is given 
to all sorts of persons offering aid to their injured neighbour in 
distress 


There is, however, an exception. A body corporate carrying 
on insurance business ™ which repairs the harm under an insurance 
contract with the victim, is not entitled to recover under the Law. 
Paying insurance is the specific undertaking of insurers and part of 
the risks of their business. Their remuneration is, and should be, 
the premium paid by their clients. It would be a privileged 
business indeed if insurers could get the premium and at the same 
time be reimbursed after having made payment under the contract 
of msurance. This exception does not apply to a body corporate 
which insures its members only; i.e., which does not carry on such 
business for profit, and has no resources other than those of the - 
insured members themselves. 

The remedy given to the person who repaired the harm is a 


0 The Israeli Legislature. 
21 Divre Haknosset (Parliamentary Debates) February 26, 1968, Vol. 86, pp. 
12999-1298. 


22 This business is carried on in Israel by corporate bodies only. 
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right of direct action against the wrongdoer who caused the harm. 
It exists in so far as tortious liability has been established. Moreover 
the tortfeasor’s liability to the benefactor is limited in two ways: ` 

(1) Only such expenditure, remuneration for services and 
amounts of assistance are recoverable as are reasonable. What is 
reasonable depends in each case on the circumstances, but certain 
clarifications are made: _ 

First, salary or wages which an employer continues to pay to 
his employee during a period of incapacity resulting from the injury 
are to be regarded as reasonable expenditure, provided they do not 
exceed the salary or wages which the employee would have received 
if he had been fit for work. Thus the employer is not confined to 
the wages paid at the time preceding the injury. The great majority 
of employees in Israel are employed under collective agree- 
ments of employment entered into by representatives of associations 
of employers and of labour unions, or under contracts of employ- 
ment which adopt the terms of such collective agreements. Those 
agreements generally provide for automatic increase of wages from 
time to time, for advance in grade or for increase of wages in 
specific events. An employer, even if not legally bound by such 
contracts of employment, who abides by their terms and pays 
increased wages to his incapacitated employee must be considered 
to have paid reasonably. 

Secondly, in the language of the Law: ‘‘ There shall also be 
regarded as reasonable expenditure the upkeep and pay given by 
the state to a soldier during a period in which he is unfit for 
service.” The special reference to members of the armed forces 
is made in view of a ruling by the Supreme Court that the legal 
relation between the state and a soldier is of a special character 7 
and cannot be classified under the regular kinds of relations between 
employer and employee. 

Since a soldier is entitled to upkeep and pay from the state 
whether he is fit for service or not—so long as he is not discharged 
from the military service—it might be argued that such expenditure 
is not maintenance which the injured soldier needed as a result of 
the harm.* The Law, however, makes it clear that such payments 
are recoverable. The state is thus exempted from proving the 
reasonableness of the payments, though this might not be difficult 
to prove. 

(2) The maximum liability of the wrongdoer to the benefactor 
may not exceed the amount which he would have had to pay to the 
beneficiary under any law if the harm had not been so repaired. 
The benefactor’s right is not, therefore, limited to the extent that 


23 Vieder case ee oe IEE ge rage van greece -Gon. v. Valle- 
Jones 2 KB in Att.-Gen. for Noo Dont Wales v. 
P Prustes Oo. Li ea. A.O. 457 at p. 487. The Supreme Court m 
Tac copied ti eA. ABT ah pS ho Supremo Cort m 

ae onothar (1044) 68 O.L.B. 2T. 
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tion of ‘' repair of harm " (swpra). 


Jax. 1968 BENEFACTOR’S RIGHT OF ACTION IN ISRAEL 47 


the tortfeasor’s liability has been reduced in consequence of his 
intervention. Whether his intervention succeeded or not in reducing 
the harm, his claim may amount to the sums which the wrongdoer 
would have had to pay for the natural results of his action under 
the law of torts. i 

There is no rule of thumb to calculate these sums, the calculation 
of which rests on hypothetical factors. There is an element of 
conjecture involved which no expert evidence will remove. But 
there seems to be no other way to determine the liability of the tort- 
feasor, if he is not to be permitted to profit from the intervention of 
the benefactor at the latter’s expense. The courts in these cases 
will have to bring their discernment and experience to bear in order 
to do justice both to the wrongdoer and the person who repairs the 
harm. 


This brings us to the problem of the adjustment of the rights 
of the injured party with those of the person who repaired his harm. 
If the amount recoverable by the latter is not limited to that by 
which his action reduced the liability of the tortfeasor towards the 
beneficiary, he may, perhaps, recover sums which otherwise might 
. have gone to the latter. In view, however, of limitation (1) there 
is no real danget that this will occur. For only reasonable expenses 
could have been demanded from the tortfeasor if the benefactor 
had not intervened, while what is not reasonable may not be 
recovered under the Law. 

In cases of contributory negligence on the part of the injured 
party, or where the harm was wholly caused through negligence on 
his part, the person who repaired the harm may, under another 
provision of the Law, recover the whole or part of his expenses, 
from the beneficiary, in proportion to the extent of the latter’s 
negligence. 

In appraising the full extent of the right of the benefactor, one 
must bear in mind a further provision under which, “ for the purpose 
of this law, it shall be immaterial whether the person who repaired 
the harm did so in discharge of an obligation imposed by law or 
agreement or voluntarily.” 

Where the intervenor acted voluntarily, his intention at the 
moment—whether he intended to recover his expenses or not to 
recover them—is of no consequence. So long as he has not 
expreased overtly his wish to release his debtor from liability he 
may demand remuneration whatever his intention was when he 
extended his services. 

Such a wide right of action, even in voluntary intervention, may 
seem strange to one who has been trained in English law and 


25 Bee the dictum of Cardozo OJ. in the American case of Wagner v. Inter- 
national Ry., 282 N.Y. 176 at p. 180 (1921), in respect of rescue of life: 
s er invited rescue . . . The wrong thas imperils life is » wrong to the 
i iled victim; it is a wrong also to his rescuer’; and see Ga v. Buyec, 

App.Div. 888, 65 N.Y.8. 2d 902 (1948); Brugh v. Biglow, 810 Mich. 74, 
18 N.. 94 688 (1944), 
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tradition. The basic purpose of the Law is to enhance and encourage 
mutual aid in moments of emergency; its assumption is that reliev- 
ing a person of his suffering is more important than respecting one’s 
Tight to be master of his property and purse. 

Where the tortfeasor is insured against his tortious liability to 
the injured person,** the benefactor’s right of action against the 
tortfeasor lies also against the insurer, to the extent that the insurer 
is liable towards the tortfeasor. This provision is based on the 
same principle on which the law relating to compulsory liability 
insurance accords to a victim of a motor-vehicle accident a direct 
right of action against the insurer of the tortious driver. 

One more provision of importance may be mentioned. Where 
the beneficiary, for any reason, has paid the benefactor his expenses, 
he may recover those sums from the tortfeasor; in the language of 
the Law: ‘‘ The person who repaired the harm shall not be entitled 
to claim from the tortfeasor any amount already paid to him by 
the victim, but the victim may recover such amount from the 
tortfeasor,” 31 

Lastly, a provision relating to evidence must be referred to. 
The soundness of the rule which excludes findings in one case from 
being admitted as evidence in another case has been caled into 
doubt. The issue is especially acute in cases of motor-vehicle acci 
dents, where civil and criminal proceedings often depend on identical 
questions of fact. Something must be wrong with the machinery of 
justice if, owing to different findings of facts in respect of the same 
event, a person is found liable m tort in one court but not respon- 
sible criminally in another, or vice-versa. On the other hand it is 
admitted that the exclusion of findings of one court as evidence in 
another is based on good reasons: a person must not be bound by 
findings in proceedings to which he was not a party. 

The solution adopted in the Law is something of a compromise, 
In order to ease the burden of the benefactor, it is provided that 
the court which tries his claim against the tortfeasor may admit as 
evidence of the latter’s liability for the harm caused to the victim, 
and of contributory negligence, any findings thereof made in final 
judgment in an action for damages for the same harm. This is not 
allowed in the reverse, as generally the main issue is between the 
victim and the wrongdoer, and their case must be considered in 
fall by the court which is called upon to try it. 

The authority of the court to admit such findings as evidence 


26 In certain cases, 6.g., motor-vehicle third party rsks, insurance is obligatory 
under Israeli law. 

a7 It may be noted that under English law payments made to persons who 
rendered services to victims of a tort are also recoverable by the injured 5 
provided there was some duty to make the payments. See Allen v. Waters d 
at 1 K.B. 200; Dennis Wi Loudon: Passenger Transport Board [1948 
2 E.E. T79; Gage v. King [1961] 1 Q.B. 188. In Sohnoidor v. Hisori 

2 Q.B. 480 a moral obhgation to pay for the services seemed to sufice 

in allowing recovery thereof, but see Gage v. King [1960] 8 All E.R. 62 
at p. 65 BO. 
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may be exercised upon the request of the claimant benefactor, and 
even then it is discretionary, reliance being put on the courts that 
they will use this authority in proper cases only. 

It is true that the solution provided by the Law is not free from 
certam drawbacks. In the minority report of the Law Reform 
Committee attention was drawn to some serious difficulties *; for 
instance, that these measures might impede settlement before trial 
in the great majority of negligence claims, for no settlement would 
be reached without negotiations with the benefactor; this is more 
difficult where contributory negligence is alleged, for most settle- 
ments are lump sum settlements which take into account the 
hazards of litigation, and difficulties may arise in respect of parti- 
tion of the amount of the settlement between the claimants. If 
the benefactor will seek to negotiate a separate settlement with 
the tortfeasor, or his insurer, he may find himself in a weak position, 
his claim being dependent largely upon the evidence which the 
injured person would be willing to give at the hearing of the 
benefactor’s action. 

The answer to these objections is that the drawbacks are more 
than out-balanced by the benefit which will accrue to all the parties 
concerned following the adoption of the Law. 

The main purpose of the Law is to encourage people to mtervene 
and extend help to their fellows. How much weight was accorded 
to this purpose by the Government when it proposed the Bill is 
made clear, again, from the explanation of this point by the 
Minister of Justice in his introductory speech at the first reading of 
the Bill: 

“ The existing situation works an injustice on those people 
who are ready to help others in the time of need and do so in 
all sincerity and good will, without stopping to consider whether 
or not they may lose anything thereby and at the end find 
themselves without remedy and deprived of their due. The 
lack of a proper remedy is in the final analysis likely to deter 
people from helping one another in such circumstances.” 

The Law came into force on April 2, 1964. It is still too early 
to judge its effect, and whether the mam purpose of its enactment 
has been achieved. Within few years, however, it will be possible 
to conclude whether this Israeli experiment has succeeded or not. 


M. SmaLer.* 


28 Bee para. 5 of the Mmority Report. 
39 Diorei Haknessct (Parliamentary Debates), February 36, Vol. 86, p. 1288. 
* w.aj of the Faculty of the Law, Hebrew Unversity of Jerusalem. 


STATUTES 


Fovance Acr 1965: Tue Corporation Tax 


THe income profits of a company will not be liable to the income 
tax or the profits tax after the fiscal year 1965-66. Instead, the 
profits of a company, defined to include any body corporate or 
unincorporated association other than a partnership, are chargeable 
as from 1966-67 to a new corporation tax. The elaborate transi- 
tional provisions cannot be given here. It is sufficient to note that 
the preceding accounting period basis gives way to an actual or 
current basis, the first day of the initial accounting period for 
corporation tax being the day after the accounting period for the 
year 1965-66 (income and profits tax) comes to an end. Thus, 
although the rate for the new tax which is fixed annually at the 
end of the fiscal year, April 1 to March 81, is not known for 1966- 
67, some company profits are already subject thereto. There is to 
be no tax gap and no double taxation. Nor is there to be tax 
evasion by a wholesale unloading of company funds during 1965-66 
by excessive dividends. 

The profits of a company are defined as meaning not only income 
but also capital gains which, in the case of an individual, are 
charged to the new capital gains tax. Subject only to the specified 
statutory deductions, profits of the relevant accounting period of a 
company are charged in full, wherever arising or received. Such 
profits include accruals for the company’s benefit under any trust, 
those arising under any partnership including indirect accruals, and 
the profits received on a winding up. Profits excluded are those 
received in a representative or fiduciary capacity (except as regards 
the company’s own beneficial interest), those of local authorities and 
of duly recognised unit investment trusts. In the case of non- 
resident companies the tax is only chargeable in respect of the 
trading profits of a United Kingdom branch or agency wherever 
such profits arise. 

The most noteworthy exclusion from the corporation tax is 
“ dividends and other distributions of a company resident in the 
United Kingdom ” which are neither regarded as profits nor are to 
be taken into account in computing income for the tax. Income 
tax is chargeable on these dividends and distributions under a new 
Schedule F as from 1966-67 unless these are taxed as trading 
profits under Schedule D or as income from an office or employment 
under Schedule E. The definition of “ distributions ” is wide but, 
in the present context, does not include those made in respect of 
share capital in a winding up or any dividend or bonus deductible 
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in computing the income of industrial and provident societies or 
mutual trading companies. 

The new charge under Schedule F means that, for the first time, 
there is a tax both on the profits of a company, under corporation 
tax, and of its distributions to shareholders, under income tax, for 
the company is no longer entitled to retain the income tax deducted 
at standard rate, if the company so desired, under the old system; 
the company is obliged to pay the income tax on its distributions 
to the Revenue on a basis similar to that whereby employers remit 
the tax on the income of employees under PAYE. This new 
provision tightens up the tax structure by ensuring that a company 
is taxed at the income tax standard rate on all payments which 
come within the meaning of “ distributions ” and prevents those 
so-called ‘‘ capital ” payments which, under the old system, by- 
passed the charge to income tax. 

For similar and complementary reasons, the Finance Act 1965 
invokes the new concept of the “ close company,” one under the 
control either of five or fewer participators or of participators who 
are directors. The Act combines the old income tax rule that a 
company controlled by five or fewer persons was liable to a surtax 
direction whereby, if no “ reasonable ” distribution of its income 
had been made, this was apportioned among its shareholders, and 
the old profits tax limitation on the remuneration, payable as a 
deduction from profits, to directors. In the result, the maximum 
deductible remuneration to directors who are not whole-time service 
directors is specified, with wide definitions of “ director,” °° asso- 
ciate’? and “ loan creditor ”; furthermore, a close company is 
obliged to make distributions of profits of the relevant accounting 
period above a required standard which, in the case of a trading 
company, is (roughly) 60 per cent. of its income, excluding capital 
gains and less the corporation tax on it, that is, somewhat above 
one-third of its income at the anticipated 85—40 per cent. rate of 
corporation tax. A company may justify a lesser distribution on 
the basis of its present and future needs; the onus, which for a 
surtax direction was on the Revenue, is now shifted to the company. 
In this context, the definition of “ distributions ” is extended to 
prevent the payment of interest or other consideration for the use of 
money, of any annuity or annual payment, of any rent, royalty or 
other consideration, or of various “‘ expenses ” to persons within 
the prescribed circle of participants and associates, to prevent 
evasion. Though a great many companies come within the defini- 
tion of a close company, it does not apply to non-resident com- 
panies, registered industrial and provident societies, building 
societies, companies controlled by the Crown, a company controlled 
by other companies through the beneficial ownership of shares, or a 
company which could only be treated as being under the control of 
five or fewer participators by including a company which is not a 
close company. An important overriding exception excludes a 
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company whose equity shares are unconditionally acquired and 
beneficially held by the public who, consequently, have at least 85 
per cent. of the voting power, the shares having been quoted, and 
dealt im, on a recognised stock exchange within the preceding 
twelve months. 

The general principle in respect of the computation of company 
profits chargeable to corporation tax is that income is to be com- 
puted in respect of each accounting period, and the assessment is 
to be made, in accordance with the rules applicable to the income 
tax Schedules (and their Cases) in computing income tax. If 
amounts of company income are chargeable under several Schedules, 
these are to be aggregated with any chargeable capital gains to 
arrive at ‘total profits’? to be assessed to corporation tax. 
Detailed rules appear in section 54 of the Act. Charges on income, 
including interest, annuities and patent royalties but not dividends 
or other distributions, paid by the company, continue, as before, to 
be payable under deduction of income tax (at the standard rate) 
which must be paid to the Revenue—so that the company bears the _ 
gross amount of its charges on income. These charges, as also 
interest payments to bankers, members of the stock exchange and 
discount houses, are, generally speaking, deductible from the total 
profits of the company; this rule precludes their deduction in 
computing income from any source under any specific Schedule or 
Case with one exception—bank interest may be deducted m comput- 
ing trading income. There is a specific prohibition which covers the 
deduction, in computing income from any source, in respect of 
dividends or other distributions or any yearly interest, annuity or 
other annual payments such as patent royalties. The prohibition 
does not cover rents and other receipts from land which are charge- 
able under Case VIII of Schedule D. Care is taken to prevent 
evasion by the deduction of charges, for no payment is deductible 
as a charge if it is charged to capital, not ultimately borne by 
the company, not made under a liability for valuable and sufficient 
consideration (not being a charitable gift paid under a covenant), 
or, in the case of a non-resident company, not incurred wholly and 
exclusively for the purposes of a trade carried on by the company’s 
United Kingdom branch or agency. Specific provisions also regulate 
the payments by a resident to a non-resident company. 

The pattern of the mcome tax rules is substantially followed for 
deductions for expenses in incurring income, including management 
expenses, for loss relief, for capital allowances (although these are 
reduced in value under the new tax and are probably to be recast 
by the Chancellor) and for continuity in the event of a company 
reconstruction without a substantial change of ownership. In 
addition, elaborate provisions are made regarding special types of 
company and detailed administration which cannot be mentioned 
here. 
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To conclude. The adverse effects of the tax on the family invest- 
ment company, a close company with no deductions and taxed in 
addition on its distributions, are plain. Otherwise, each case must 
be judged on its merits. In particular, the profit level affects the 
amounts a company may retain and pay to the directors as 
remuneration. If the business is expanding or if the level of retain- 
able profits is reasonable, a company may still be a better 
proposition than e partnership, especially if the advantages of 
limited liability and the easy transfer of shares are taken into 
account as well as the tax consequences. A major factor is the 
higher rate of tax paid by a company on its capital gains. So it may 
turn out in other cases on the particular circumstances of the indi- 
vidual partners regarding personal reliefs and the limited exemptions 
available from the capital gains tax, that it is advisable to wind up 
the company. It seems that, at long last, the trend towards com- 
panies in the United Kingdom, so carefully fostered, may be 
reversed in consequence of the effects of the corporation tax. 


LEONARD LAZAR. 


Trapr Disputes Act 1965 
Repunpancy Payments Act 1965 


On August 5, 1965, two Acts on labour law reached the Statute 
Book; the one traditional, the other novel. 


I. Trade Disputes Act 1965 


In Rookes v. Barnard = the House of Lords introduced a new 
liability into labour relations by declaring that a breach of contract 
was as “ unlawful ” as illegal acts such as violence and that a 
threat of it could therefore be actionable as “‘ intimidation ” at the 
suit of even a third party (intentionally injured). Simce, as the 
Minister of Labour has said: ‘‘ It now seems likely that the great 
majority of strikes, including official strikes, are in breach of con- 
tract,” ? protection was needed against this judicial innovation, if 
industrial action was not frequently to run a risk of overstepping 
the bounds of legality. 

The new statute provides this protection m the traditional 
manner in which the Trade Disputes Act 1906 provided it against 
the judicial innovations of sixty years ago, and with the same 
limitation—t.e., protecting only acts done “in contemplation or 
furtherance of a trade dispute.” > Such an act is not henceforth to 


1 The capital gains tax will be discussed in a separate note in, the next issue. 
te at AC 1129; see (1964) 27 M.L.R. 287 for the background of this 


decision. 

1 Second ing of Redundancy Payments Bill: 71 H.O.Deb., col. 58. See, too, 
Hyidence of of Labour to Ro ission on Trade Unions and 
Employers’ Associa 8.0. 1968), Memorandum O § UW, p. 77. 


3 On the interpretation of phrase sso (1965) 26 M.L.B. 207. 


54 THE MODERN LAW REVIEW Vor. 29 


be “ actionable in tort on the ground only that it consists in (the 
defendant) threatening: 
(a) that a contract of employment (whether one to which he is 
a party or not) will be broken, or 
(b) that he will induce another to break a contract of employ- 
ment to which that other is a party.” 


The protection is thus the narrowest possible that could avoid 
the specific liabilities imposed in Rookes v. Barnard. The legisla- 
ture chose not to reverse the vital decision that a breach of contract 
should henceforth count as totally ‘ illegal ° for the purposes of 
our law of tort (and possibly even of crime *). Consequently, 
various other liabilities are left open with which workers and union 
officials could be attacked in cases of industrial action, such as °: 

(i) Conspiracy to act m breach of contract. Presumably, since 
the breach is now fully an “ illegal” act, the conspiracy 
would be actionable as such.* Silverthorne’s liability in 
Rookes’ case shows that non-employee officials could be 
parties open to suit. No Trade Disputes Act protects such 
a conspiracy as that. 

(ii) Similarly, an ‘‘ interference with business ” (including con- 
tracts not yet made) effected by use of breaches of contract,‘ 
or inducement of them, would probably not be protected.’ 

(ii) Inducements or threats to induce breach of commercial 
contracts are not protected, whether or not there is a trade 
dispute. Recent decisions have shown a tendency to enlarge 
the area of this liability.® 

(iv) Paragraph (a) appears to cover threats made by anyone 
that an employment contract will be broken (though a state- 
ment that breach “ will’? occur made by a non-party to 
the contract would, surely, more often be a warning than a 
threat).° 

Paragraph (b) protects threats to imduce breach of 
employment contracts by those who are induced (which was 


4 Bee the discussion in T v. Ohisf Constable o eg a atid a 

09 at p. 108; M. AL (1965) 98 M.L.B 0. 

8 For fuller discussion of sl uae in relation! Bo cir ato, see K. W. 
the Law (Pelican, 1065), Appendix to Chap. 8 


Wedderburn, The Worker a 
201-204. 


o Ford Devin dubitente [1964] A.C. 1120 at p. 1910; but the ground of his 

doubt is not clear. 

"Bee potd Beid on Diratjora. d Sona Dia: v. Lindley [1965] A.O. 209 at 
~218. 


p. 824; and (1965) 28 M.L.B. 211. 

regy Sin ord & Sons Ltd. v. Lrndle A.O. 260; noted (1965) 28 
LB. . In Bowles v. Lindley Lloyd's . 207, Benton 
Atkinson J. evinced a more restrictive a to this tort. Jt is noteworthy 
that the T.U.0. General Council that threats to induce breach of any 
contracts should be protected in e disputes (. 1964, para. 424). 

9 On this distinckion see (1961) 24 M.L.R. 580. view that Silverthorne 
a athe in Salmond, Torts, lth ed., p. 588, is sarely 
erroneous, tho ight or of the the meaning giren to u actionable " by 
Tord Devlin 11064 j A0. tp 
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central to the analysis adopted by the Court of Appeal in 
Stratford v. Lindley). In view of the importance attached 
by the judges to the word “ only ” in the Act of 1906, it 
may be questioned whether the present statute protects a 
threat to procure another person to induce a third person 
to act in breach of his contract of employment (e.g., am 
area official threatening to get local officials to call a strike 
or have men impose an embargo)—unless the threatener is 
seen as “‘only”’ inducing (by indirect means) the men 
to break their contracts. 

Despite these dangers of evasion, the Act has done something to 
ease the tension created by the Rookes case. Curiously, though, 
the Government accepted an amendment which, as enacted, prevents 
the protection of the Act from applying to proceedings launched 
during a period of six months after its passing in respect of acts 
done before that date. For this short time, therefore, the old 
common law remains retroactively rampant; and the statute 
encourages prospective plaintiffs to issue their writs within this 
period. 


Il. Redundancy Payments Act 1965 

This statute (which was operative from December 6, 1965) intro- 
duces novel, positive legal rights and duties mto the employment 
relationship. It thereby carries forward the process begun by the 
Contracts of Employment Act 1968 of statutory regulation of an 
area previously left in theory always to individual contract, often in 
practice to collective bargaining. In retrospect, it may one day be 
seen as a decisive move towards a system of labour relations more 
directly structured by the law. 

Provision for redundancy through collective bargainmg or 
employers’ schemes has improved rapidly durmg the last ten 
years.° The Act does not replace such bargaining; indeed, as will 
be seen, it recognises its superiority on occasion. It provides a 
valuable floor below which no worker (with two years’ continuous 
service) may fall. It is to be hoped that this will be only a beginning 
and that the Act will set “ new minimum standards to ensure that 
the pace of voluntary action is both forced and underpinned.” 4 

The aim of the statute is not clear, however, in every respect. 
Government spokesmen declared that its ‘“ whole philosophy ” is 
the ‘ proposition that service with a particular employer is in itself 
a valuable thing and something for which a man is entitled to 
receive a Measure of compensation when the service is brought to 


10 Contrast H. Kahn, Repercussions of Redundancy (a 1956 redundanoy), with 
A. Fox, The Milton Plan (1864) and D. Wedderburn, White Colar 
Redundancy (1964) and Redundancy cnd the Reilwaymen (1968). 

u A, Flanders, Industrial Relations: What is Wrong with the System? p. 68, 
who suggests this formula as the pattern for the future. 
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an end by reason of redundancy.’?* Such notions of * job- 
pro »? have recently become fashionable 4; but why should 
such ‘‘ property ’? begin only after two years? Or at eighteen 
years? Or cease at sixty-five? Was the object of the Act relief of 
hardship (which might encourage mobility of labour) rather than 
compensation for expropriation (which might not, since the longer 
the tenure, the higher the payments)? If so, should not higher, 
wage-related unemployment benefit have been a higher priority? + 
No one seems sure. The Act was plainly drafted hurriedly and did 
not receive extensive parliamentary debate.!* The drafting does 
seem unnecessarily complex. The word ‘ notice ” in particular is 
used in at least five senses. To avoid obscurity and prolixity the 
following convention is adopted in this note: 
NTER and NTEE (notice to termmate given by employer and 
employee respectively); 
NRW (notice given by employer under section 4 requiring 
withdrawal of an NTEE); 
NIC (“ notice of intended claim ” by employee: s. 6); 
CNER (“ comter-notice ?? by employer: s. 6); and 
NEX (‘notice of extension’? of employment given by 
employer: s. 40). 
Any notice to be given by an employee may be given by “ a person 
authorised by him to act on his behalf ” (s. 58), a coy reference to 
collective realities in a statute necessarily domimated by the indi- 
vidualist terminology of lawyers, and a phrase likely to raise nice 
questions about the powers of shop stewards and the interpretation 
of union rules. 


(a) The fund 

The Act breaks new ground by crossing the wires of the law of 
“ master and servant ’? with those of social security law, imposing 
on the employer an obligation to make payments to redundant 
employees but then establishing a fund from which he can claim a 


12 Sir Dingle Foot, Solicitor-General, an Standing reac a ak 1366; cols. 
76-77. Mr. Godber, for the 
n Bee F. , Ownership of Jobs To. ee rh, Et ond the 


ithe ister of Tabon an a E gr ge measures were 
Necessary (though only the one been in speech need 
a brave sitempt to justify the Bil b reference to all the oriteria, ‘' 
” and ‘ mobility ” H.0.Deb., cols. 85-42, 
16 Ten new clauses and ae new Sag eee (many of grees import) were intro- 
duced, for exem Sample, oniy at Report stage of the and received slender 
O.Deb., cols. 1644-1710. (Further evidence of unusual haste 


written the eae Ri have a B.L. No. 1898 (Rebates); 
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rebate. Contributions to this fund are raised by a surcharge on the 
employer’s national insurance contribution. To this ‘‘ redundancy 
fund contribution” the appropriate provisions of the National 
Insurance Act 1946 are applied. No Treasury contribution is to 
be made; but loans may be made to the fund by the Treasury 
(s. 85). An employer who has paid an obligatory redundancy pay- 
ment (or part of it) can claim a rebate 1° within certain time-limits. 
Further, the Minister may demand that prior notice of a claim for 
rebate (of up to four weeks) be given; and an employer who fails to 
do that “ without reasonable excuse ” can find his rebate reduced 
by up to 10 per cent. by the Minister.17 The employer so penalised 
may appeal to the tribunal. These sensible provisions should allow 
employment exchanges to be prepared, with detailed information, 
tor impending redundancies of any size in their district. 

An employee who is entitled to a redundancy payment but is 
unpaid can apply to the Minister for payment out of the fund if he 
shows either that he has taken “all reasonable steps ” (other than 
legal proceedings apart from action before a tribunal) to recover 
the payment, or that the employer is insolvent. On paying the 
employee, the Minister steps mto his shoes with respect to remedies 
against the employer. But the employer’s right to a rebate survives, 
subject to the Minister’s right to withhold or reduce it (subject to 
appeal to the tribunal) from an employer who refused or failed to 
pay ‘“‘ without reasonable excuse.’?** An insolvent employer 
curiously retains a right to a rebate, which is apparently not con- 
tingent on his paying the redundancy payment to the Minister 
subrogated to the employee’s rights. This could be of great 
importance to a liquidator of a company. 


(b) Redundancy payments 

The “ employees ” entitled under this Act are those who have 
(or had) “ a contract with an employer,” either of service or of 
apprenticeship, express or implied, for manual labour or otherwise, 


10 Calculated in accordance with Sched. 5. Broadly, the rebate is two-thirds of 
payments for workers’ years’ service between and 40 years; seven-ninths 
of the higher payments for over 40. 

s. 80 (4) (6). Tho Redundancy Payments Rebates Regulations, 1965, 8.I. 

No. 1898, lay down mx months as the general time-limit for claims; and prior 

notice periods of 14 days, or 21 days where 10 or more workers are redundant in 

the ‘same establishment ” (as amended by 8.1. 1965 No. 2067). 

18 s. 83 (1) (8) (4). Insolvency includes winding up and appointment of a 
receiver or manager for holders of debentures on floating charges: s. 88 (5) 
(0). E no Eker E aa a doden 
payment æ preferential debt within s. 819 af the Companies Acs 1948. It 
1s true, of course, that the insolvent employer against whom a worker took 


1 


~ 


full benefit of its rebates in a winding up, even though it has pothi 
to its workers; and the Minister, he bald both workew andani peny, ie 
to prove equally with the creditors for whet he can get! 
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oral or in writing; and ‘“‘ employer ” is to be “ construed accord- 
ingly.” 1° Despite its patent circularity, this definition clearly 
intends to bring in all workers not expressly excluded; and a special 
provision sweeps in employees in respect of whom a redundancy 
fund contribution is payable, but who might not be ‘‘ employees ”’ 

within the definition.” Excluded are the followmg: 
(i) Registered dock workers; share fishermén; and the spouse 

of the employer; 

(ii) Employees in a public office, in the civil service and the 
National Health Service *; 

(ïi) Employees with less than the minimum continuous service 
(fundamentally, this means 104 weeks of twenty-one hours, 
as we shall see), or over sixty-five years old (women 
sixty); 

(iv) Domestic servants who are close relatives *; otherwise the 
Act boldly includes such employees as if the private house- 
hold were a ‘* business ’? (defied in section 26 as including 
any activity carried on by a body of persons), with the 
exception that on a change of occupier, the Act’s provisions 
on change of ownership of business (s. 18) do not apply. 

(v) Certain employees under their employment contracts. In 
general, contractual terms are void if they purport to oust 
the statutory provisions except (a) where a collective agree- 
ment receives ministerial blessing by order under section 11; 
or (b) employees for a fixed term of two years or more 
(other than mariners) who have agreed in writing (whether 
in the contract or collaterally) to exclude their rights.* 

Special provision is made to prevent death of employer or 

employee impeding the scheme **; and where a change of ownership 
otherwise occurs, an employee who continues to work for the 
business does not have his continuity broken (s. 18). Continuity of 
service, to make up the 104 weeks required to acquire “ job- 
property,” is, with amendments, computed in the same manner as 
under the Contracts of Employment Act 1968 (s. 8), and in any 


19 s, 25 (1). On statutory definitions of this kind see The Worker end the Law, 
PPS a 

20 See, too, s. ÖL (special provisions for emplo whose salarios are 

Payable under safe by persona oiber chan tho em ). 

6. Parallel provision is to be made for Crown servants (see s. 41); but it 
seems deplorable if an mdustrial civil servant is to be leas protected in law 
than other workers. 

23 s. 19: spouse, parent or grandparent cos at) cull or “areaaclad 
(moluding step), mblings (imeluding half) Some au pair girls will be 
included just as some are loyees"” for purposes of national insurance 
and industrial injury: Decision 7. Since the 1965 Act has no definition, 


P 
6.g., the ployers and Workmen Act 1875, s. 10. 

33 as. 15, 20. In the case of contracts after the Act, apprentices are here included. 
This is a surp feature, especially when manners, whose trade union 
protection 1s oe a a dosent are given special rae protection. 

24 s. 28, Sched. detailed discussion of this interesting Schedule. 
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dispute the onus is on the employer to prove that continuity was 
broken (s. 9). 

Henceforth, however, continuity is not ruptured under either 
statute by a strike whether or not in “ breach of contract ” (s. 87). 
The effect of this is to end the absurdity enacted in the Act of 1968 
where the worker going on strike always risked losing his continuity 
either by not giving NTEE (breach) or by giving NTEE (termina- 
tion).* Continuity is always ruptured under the 1965 Act, by pay- 
ment of a redundancy payment, even if the worker is 
(s. 24: but not, it seems, necessarily under the 1968 Act).*° 
Employment by an “ associated company” is now, however, 
brought into account for continuity under both Acts (s. 48). Such 
companies are the common subsidiaries, and parent-holding company 
of a group.** Although this is a welcome addition, an even wider 
definition to include other interlocking companies will, it is sug- 
gested, be necessary in future. Weeks served before the employee 
reaches eighteen years do not count under the 1965 Act; but inter- 
vals between dismissal and re-engagement are ignored when, as we 
shall see can occur, the latter negatives the former.* As in the case 
of the 1968 Act, there will be many employees, such as building 
workers, who cannot acquire sufficient continuity of service to 
qualify. The Minister hoped that such workers would increasingly 
be covered by collective agreements for severance payments. These 
agreements he can exempt from the Act as far as the employees’ 
rights are concerned.” 

The amounts payable on redundancy vary, and written particu- 
lars of the amount must be given (s. 18). With a maximum of 
twenty years’ service, and a ceiling of £40 per week, there is paid: 
for each year of employment between forty-one and sixty-five 
years one-and-a-half weeks’ pay; for each year between twenty-one 
and forty, one week’s pay; between eighteen and twenty half a 
week’s pay.® A week’s pay is calculated in the same manner as 
under the Contracts of Employment Act 1968, with an amendment 
that ensures that no overtime premium can enter into the sum so 
calculated, even for pieceworkers.*1 It is important to remember 
that “fa week’s pay” is therefore often very different from a 
worker’s earnings in a week. Payments tail off between sixty-four 
and sixty-five in a manner which is much more severe than in the 


25 Boe, further, The Worker and the Law, p. 85. For the purposes of the 1965 
Act, this provision is retrospective: s. 87 (2). 
Pe on employment abroad contrast s. 17 of the 1965 Act with s. 9 of the 1988 


av Within s. 154 of the Companies Act 1948. Associated companies are also 
D aac E E a (8): s. 48 
) 


28 fiched. 1, para. 1 (1), and s. 8 (8). 

2% s, 11. The employers still pay contmbution, but would obtain their rebates 
on payments under the agreement: s. 80 (1) (b). See 711 H.0.Deb., ool. 48. 

20 Bched. 1, paras. 1-5. 

31 s. 80, amending Sched. 2 to the 1968 Act. 


60 THE MODERN LAW REVIEW Vor. 29 


first draft of the Bil. A worker loses one-twelfth for every month 
he is over sixty-four years (women ee at the date of his 
eventual dismissal (Sched. 1, para. 4). The parliamentary discus- 
sions did not reveal a satisfactory argument for diminishing so 
severely the “ job-property ”? of the older worker for whom re- 
employment may be very difficult, even if he is shortly to receive 
his retirement pension. Claims for payments must be made in 
writing to the employer within six months (s. 21), a relatively 
short period of limitation. 

The sums payable may be open to reductions. For example, the 
Minister may make orders to offset statutory compensation schemes 
(s. 47); and he “ shall ” make such orders for reductions in respect 
of pension rights (even if not legally enforceable) to be paid by an 
employer to the employee within a prescribed time after the 
employment ceases.** The Opposition insisted on inserting “ shall ’’ 
for ‘‘ may ’’; and parliamentary discussion took it for granted that 
some reduction ought to be made. This assumption is an interest- 
ing comment on the way in which occupational pension schemes 
are seen. Contributory schemes involve employee contributions; 
and even if reductions take account of these, are the employers’ 
contributions to such schemes to be seen in future as contingent 
payments on account of redundancy compensation in case the 
worker loses his valuable rights, as well as payments towards the 
pension for his retirement? The confusion of concepts seems here 
to be considerable, even if the result is thought to be rough justice. 
(c) Dismissal for redundancy 

We now come to the critical sections. A qualified worker is 
entitled to his redundancy payment (a) if dismissed by reason of 
redundancy or (b) laid off or kept on short time for the prescribed 
periods. He falls within (a) when his dismissal is “‘ attributable 
wholly or mainly ” to the fact either that his employer ceases 
temporarily or permanently, or intends so to cease, to carry on the 
business (either altogether or in the ‘‘ place ” of his employment), 
or that the requirements of that business for employees to carry out 
“ work of a particular kind ” have ceased or diminished, or are 
expected to do so.? Plainly this definition—especially the words 
italicised—can provide a lawyers’ field-day. The difficulties will 
undoubtedly be eased, however, by section 9, which provides that 
on any reference to a tribunal, an employee who is dismissed by his 
employer shall, unless the contrary be proved, be presumed to have 


32 The Opposition would, however, have scaled down peyments for 80 months, 
not 12: Btandmg Committee, June 17, 1965, col. 589 et seq 

33 g, 14. The period is 90 weeks: Redundancy Peymente Pensions Regulations 
1965, S.L No. 1988. 

4 Redundancy payments can be eliminated by a pension of one-third of 
ie tp 4 fer de oe rr ga Hera eS 
seo Redundancy Payments Penmons Regulations 1965, S.I. No. 1982, $ d 
Schedule L 

= s 1(1) (9. 
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been dismissed by reason of redundancy. Once again, the onus is 
on the employer. 

‘* Dismissal *? is to be understood widely. It arises when the 
employer terminates the employment contract, or when it expires 
by effluxion of a fixed time; and the former case includes any act 
by or “ event affecting ” the employer which operates to terminate 
the contract. Theoretically, therefore, frustrating events might be 
enough. ‘ Dismissal ’? also includes a case where the employee 
terminates the contract without notice, being entitled to do so by 
reason of the employee’s conduct (s. 8 (1) (c)); but this does not 
apply in the case of a lock-out (s. 10 (4)), an exception which is 
likely to give rise to nice questions. But even if a worker is dis- 
missed through redundancy he is not entitled to a payment in 
three critical situations: 


(i) Where by reason of the employee’s conduct,** the employer 
is entitled to terminate without notice (s. 2 (2)). If the employer is 
charitable and still gives the NTER that he would otherwise have 
had to give, then he must deliver a written statement that the 
worker is subject to summary dismissal. If he gives shorter, or no 
notice, he need not give any statement. This seems very odd. 
Surely the worker summarily dismissed is even more entitled to 
such & statement, especially when his right to a payment may 
depend on the employer being right or wrong in law.*% It may be 
noted that the Industrial Tribunals (discussed below) -will here be 
deciding questions of common law as to the employer’s right to dis- 
miss summarily for an alleged breach going to the root. This mat- 
ter re-emphasises the need for reconsideration of the law about 
arbitrary dismissals and the current absence of general legal obliga- 
tion on an employer to give reasons. 

Where there has first been an NTER** and the employee's 
breach going to the root occurs during its “ obligatory period,” ” 
no absolute disqualification is imposed. The question of whether it 
is “ just and equitable ” for the worker to receive all or part of a 
payment is then referred to a tribunal (s. 10 (8)). Furthermore, 
under section 10 (1), where during the same period of NTER the 


30 ss. 8 (1) and 2 (1). Gb on be dees ee 28) and 
change of ownershi 


ge p ( 19, 69 by C) Also the event 
causing ‘‘ dismissal ata be ono that is butabis PO : 

31 Presumably this means misconduct shape of breach. Conduct which 
is a frustrating event (6.9. ent for a crime unconnected 
with the employmeni) would jencieiata contract, not cause the employer 
to be '' entitled '' to terminate. ‘Tn any case the section is tied to the common 


grimace ied redundancy with NTHE 


mn it “coheed nan 
ust, if he is to get his reba t otice of its 
Tin T for iierabton (e 0 D (0), So lores et Paymanta Rebates 


3° Or O under a 6, discussed infra (A). 
40 That is the minimum period required to be given by law as notice (s. 4 (5)). 
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employee takes part in a strike,“ no disqualification at all arises by 
reason of a right of summary dismissal. This is all part of the 
attempt to “ neutralise ’’ the effect of strikes. But in Committee 
it was seen that this meant that men in receipt of NTER could go 
on strike at once and still draw redundancy payments at the date 
the employment was terminated by the NTER. On this (it might 
be thought, rather theoretical) problem the Opposition descended 
like thunderbolts. The result of their impact is the fantastically 
complex section 40. In outline this provides: 

Where, after NTER, the employee takes part in a strike, the 
employer may serve written NEX, requirmg him for the reasons 
given therein to ‘‘ extend ” his employment by the number of 
working days lost by striking during the NTER. The NEX will 
state that the redundancy payment will be contested unless the 
employee complies (that is, attends for those days and is ready and 
willing to work) or the employer accepts that it is reasonable for him 
not to do so. If the worker complies fully or partially with the 
NEX, the NTER is deemed to have effect at the later period, after 
the worker makes up the days lost. These days are made up after 
the end of the strike (that is to say, a man who has been on strike 
and is under notice is forced to go back and work out the period of 
the NTER lost in the strike. Relations in the extended period are 
hardly likely to be good !). If this is not done, the right to a 
redundancy payment is lost unless the tribunal decides that the 
worker was unable to comply or it was reasonable for him not to do 
so. Government spokesmen suggested as an example of the latter 
a man who “ had sold his house and had had to move to a new 
district.” He might be granted part or all of his payment without 
working out the days of extension.*? It is to be recalled, too, that 
the pressure on a worker on strike in this situation to seek a new job 
is considerable, for he is unlikely to be in receipt of unemployment 
benefit. Yet what new employer will want to commit himself to 
a man who is going to work out an extension elsewhere? The sec- 
tion will in practice surely mean that such men lose their redun- 
dancy payments. 

(ii) Where the employer before termination offers to re-engage 
the worker on terms which would not differ from his old contract 
(s. 2 (8). Reengagement with an ‘“‘ associated company ” is 
enough (s. 48). Such an offer can be mformal but it must take 


41 “ Strike ” and ‘‘ look-out"? have the same meaning as in the 1968 Act, Sched. 


42 E. Thornton, M.P., Jant Parliamentary Secretary to Ministry of Labour, 
716 H.C.Deb., ool. 1648. In view of the frequency with which this example 
is taken to illustrate the ''reasonsablences'’ of various refusals by workers 
under this Act (compare the M. of L. Guide, para. 19) it may be noted that 
the percentage of households owning or buying their own houses in 1903 was 
as follows: all households 89 per cent.; manual workers 90 per cent.; clerical 


pl 
43 See the National Insurance Act 1948, s . 18 (1). 
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effect before termination. If the employee “‘ unreasonably refuses ” 
that offer, he is disqualified. Everything here turns on what the 
tribunals regard as ‘‘ unreasonable ” refusal. One thing is clear, 
however. Where there is a change of ownership the employee is 
not allowed to object solely on the ground that the new owner has 
replaced the old (s. 18 (8) (4)). This is perhaps the furthest that 
our law has yet departed from its refusal to put pressure on an 
employee to work for any particular employer. Acceptance of 
re-engagement under this heading, and under the next subsequent 
heading dealing with offers of renewal on new terms, has the effect 
of negativing the dismissal (s. 8 (2)). That is, there is no “ dis- 
missal °” and continuity of service is not broken (s. 8 (8)).** This 
makes it all the more important that such offers have to be made 
before termination of the old employment. 


(iii) Where before termination the employer offers in writing to 
re-engage him on terms which as to capacity, place, or otherwise, 
differ from his previous contract, to take effect within four weeks of 
termination at latest and where the offer is of “ suitable employ- 
ment tn relation to the employee ” (s. 2 (4)). Once again the 
acceptance of re-engagement negatives the dismissal and preserves 
continuity. But, as before, an “‘ unreasonable ”’ refusal of this offer 
means disqualification. This time, despite the increased formality, 
the worker’s position is even more uncertain; and this section is 
likely to be the crunch of the statute. He can be made to wait four 
weeks; and he cannot yet tell what is a “‘ reasonable ” refusal. 
Once again mere change of ownership cannot be the ground of 
refusal; and, although the offer cannot be of employment with a 
stranger, it can (by virtue of section 48) include employment with 
an associated company. More important, “ suitable’? is not 
defmed. The Government insisted on retaining “‘ in relation to the 
employee ”; but does this mean that the alternative employment is 
not “‘ suitable ” if the worker needs retraining to do it (even if the 
employer offers that retrainmg)? How far will a worker be 
to move his place of work before the offer is ‘‘ unsuitable’? It 
seems a pity that no guidance is given to the tribunals on such 
questions. After all, considerable care was lavished on such ques- 
tions in the National Insurance Act 1946.** In the absence of such 
a section in the 1965 Act, it seems doubtful whether the tribunals 
will take note of the decisions of Insurance Commissioners under 


44 Oontrast the technical decision in Nokes v. Doncaster Amalgamated Collicriss 


pene 

45 a ae to dismiss all workers on December 8 and to 
reengage them when was in force on December 6 (Ths Times, 
Cataber 8) might have raised nico questiona, but was withdrawn one dey 


de stag ipsa a it E aan At sara Ceara aes dua. in his 
usus] ocoupetion and districs at lower rates; or in his usual occupation in 
another district at lower rates than usual in that district; but after a reason- 
able time he can be expected to change the kind of employment (s. 18 (5)). 
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that Act.*7 At least it is to be hoped that the tribunals will always 
regard as reasonable the refusal of an offer of alternative employ- 
ment which appears likely to have no more than a temporary 
duration. 

Finally, section 4 deals with the case where an employee, after 
receiving NTER, gives, within the “ obligatory period,” NTEE to 
leave at an earlier date. If the employer raises no objection, he may 
do so and have his payment, but if the employer serves a written 
NRW demanding that he stay until the original date of termina- 
tion, and the employee does not comply, the employee loses his 
entitlement unless the tribunal considers it “‘ just and equitable ” 
that he should receive all or part of the payment. 


(d) Lay-off and short time 

It seems doubtful whether many claims for redundancy payments 
for lay-off or short time will be made. Indeed, employers in uncer- 
tainty may find it increasingly advantageous to adopt either of 
these courses in place of dismissal. The Act allows for claims where 
workers throw in their hand after prolonged short time or lay-off, 
but in provisions of great complexity. They may be summarised as 
follows: 

(i) “ Lay-off ” means that, although the contract of employ- 
ment continues, the employee, through diminution in the work pro- 
vided, becomes entitled to no remuneration. ‘“‘ Short time ’’ means 
that a similar diminution causes his remuneration to be less than 
half a week’s pay (s. 5 (1) and (2)).“ Since periods of either lay-off 
or short time may be combined together for entitlement to redun- 
dancy payment (s. 7 (2)), the term LOST is used here to describe 
weeks in which one or other occurs. 

(ii) No account can be taken of LOST which is ‘‘ wholly 
or mainly attributable” to any strike or lock-out (s. 7 (8)). 
In pursuit of a “‘ neutralisation ” of industrial conflict in the 
Act, such a provision may be understandable. But zeal for neu- 
trality has led to the addition of ‘ whether . . . in the trade or 
industry m which the employee is employed or not ” and even of 
the words “* and whether it is in Great Britain or elsewhere.” This 
bizarre phrase seems to mean that LOST caused mainly by a strike 
or lock-out in Hamburg docks or Timbuktu is to be ignored | It is 
not obvious that a man’s right to compensation for ‘ valuable 
rights ” should be extinguished merely because of the action of 
workers or employers in other industries and even other lands. It 
is noteworthy that this section was again one of those introduced on 
Report, and received no debate in the House of Commons. 


4T See, for example, R.U. 15/62; 18/55; 84/58. The question of re-training is, 
of course, partly setiled by a. 18 (2) (o). The Government plainly eee 
that, under this Act, more presmire’ to -moys ore e o pi Sonae tay 
be put on workers than hitherto: see Mr. Thornton, M 
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(ai) To qualify, an employee must serve a NIC within four 
weeks after suffering LOST for either four consecutive weeks or a 
broken period of six weeks withm thirteen weeks. The four-week 

. limitation was introduced in order to stop the worker keeping his 
entitlement on ice; but, as will be seen, it is so short a period as 
often to put him m a dilemma. More important, his NIC is neces- 
sary but not sufficient. In addition he must give NTEE either of 
one week or such longer period as his contract of employment 
requires.*° This additional requirement (introduced again at a late 
stage) spotlights the practice which seems to have spread since 1968 
whereby employers have demanded from workers (and stipulated in 
their written particulars) equal notice to that which they bind them- 
selves to give. Moreover, the NTEE must be given within strict 
time-limits, usually four weeks of the NIC.” If the employer dis- 
misses the worker his claim under a NIC lapses and the dismissal 
provisions apply (s. 6 (8) (b)). 

(iv) Even after all this, the worker can fail. The employer can, 
within seven days, serve a written CNER saying he will contest 
liability. If after such CNER it is found that at the time of the 
worker’s NIC it was ‘* reasonably to be expected ” that he would 
not later than four weeks thence enter on “ a period of employment 
of not less than thirteen weeks during which he would not be laid off 
or kept on short time for any week,” he is disqualified (s. 6 (4) 
(5)).°: This question must be referred to a tribunal. The employee 
need not m such a case give NTEE until three weeks after its deci- 
sion; but, of course, he may already have done so, to his serious 
disadvantage. It will be vital for a worker giving NIC to wait a 
week to see whether a CNER arrives; and it is a pity the Act does 
not give him an express option to withdraw any NTEE given before- 
hand. The complexity of all this makes one wonder whether LOST 
could not have been better dealt with by an extension of social 
security unemployment benefit. It would be comforting to think 
that the Ministry of Labour was holding intensive courses on the 
involved chronology for union officials and stewards who are to 
advise their perplexed members. 


(e) Industrial tribunals 

The tribunals under the 1965 Act are the Industrial Tribunals 
established under the Industrial Training Act 1964, under which 
they fulfilled slender functions in relation to disputes about the 
levies. Although a change of Government intervened, it seems clear 
that a consistent policy was planned of extending the jurisdiction 
of these tribunals in the subsequent year. Some commentators see 
here the germ of future labour courts; and the Minister of Labour 


49 s, 6 (1) (8). 

50 g, 7 (5); four weeks after NIC if no ONER; or three weeks after withdrawal 
of a ; or three weeks after a tribunal decision. 

51 Where there 1s a ONHR, but the employee suffers four weeks LOST after his 
NIO, it is '‘ conclusively presumed *' that there is no such expectation (s. 7 (1)). 
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himself canvassed “‘ the possibility that . . . future functions rela- 
ting to industrial relations might be given to them.” "* They are 
each to have a barrister or solicitor of seven years’ standing as 
chairman, flanked by one representative of an employers’, and one 
of an employees’, panel. Their importance can at once be ascer- 
tained by a summary of their new jurisdiction, which includes: 

(i) Disputes under section 12 of the Industrial Training Act 
1964 *; 

(ii) All questions under the Redundancy Payments Act 1965 
as to the employee’s rights or the amount of a payment (s. 9 (1)). 
We have already seen that tribunals have to determine the critical 
questions of what is ‘‘ reasonable,” ‘‘ just and equitable,” ‘* suit- 
able,” and so on. Their answers will effectively shape our law on 
redundancy payments. On occasion, they even have to decide 
questions of pure common law (e.g., 8. 2 (2) on misconduct). The 
High Court will on questions of law retain its usual jurisdictions; 
but no appeal as such to the courts is envisaged. Disputes con- 
cerning rebates from the fund and reduction of rebates also come to 
the tribunals (s. 84); 

(iii) The Minister must not grant an exemption order to a 
collective agreement under section 11, unless the agreement “‘ indi- 
cates the willingness of the parties to it to submit to a tribunal ” all 
such questions concerning redundancy payments. The tribunals 
thus acquire a jurisdiction that laps over into the area of collective 
bargaining; 

(iv) Disputes concerning certain civil servants about agreed 
redundancy payments *; 

(v) Proceedings ander twenty-three earlier statutes before refer- 
ees or boards, whose functions are transferred to the tribunals *"; 

(vi) Proceedings under any statutory provision nibscquently 
made (s. 46 (1) (e)). (It will be of interest to see whether the 
forthcoming legislation on ‘ early warning ” of wage claims incor- 
porates such provision); 

(vii) Lastly the opportunity was taken to insert into this Bill 


52 711 H.0.Deb., col. 46. ee E E 48 of the 1965 
Act. 
53 Ibid.: Industriel T (ndiistria! aibua) B ae No, 1101. 
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where the Industrial Cours makes an order under Terms Conditions of 
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(this time in Committee; but again without any discussion) an 
admirable, though unrelated, amendment to the Contracts of 
Employment Act 1968. Enforcement of the employer’s obligation 
to provide written particulars within the proper time was to be 
enforced by the rather absurd sanction of criminal prosecution.’ 
Section 88 of the 1965 Act sweeps away this sanction. Instead, the 
employer’s failure to provide proper particulars in time may be 
referred by the employee to a tribunal; and disputes about particu- 
lars, or about changes in a collective agreement incorporated by the 
particulars, may be referred there by either party. The tribunal, in 
effect, decides what the proper particulars are; and on disputed 
matters may “‘ amend ” them or substitute others. In formal 
terms, the tribunal is here amending the particulars, not the terms, 
of the contract itself. But the parties in industry will no doubt 
treat the decision as equivalent to a decision about the proper terms 
of the employment contract. If the issue ever arose, however, it 
would be open to either of them to convince the High Court that 
the contract was different from the particulars as amended by the 
tribunal. 

Regulations are to be made for the tribunals. They may pro- 
vide for the Minister to be a party to any proceedings should he 
wish to be. Sums payable in pursuance of their decisions are, when 
registered, enforceable in the county courts.°° These, then, are 
powerful and extensive bodies, and their importance is likely to 
grow. The shape and the flavour of this new body of law will 
depend on their decisions and their approach. The Minister 
promised that they would “ be easy of access to workers and 
employers and . . . provide a speedy means of settling disputes with 
less formality and expense than might be entailed if disputes were 
to go to the courts.” Such an objective is more likely to be 
achieved if one major error of the Commissioners’ decisions on 
national insurance is avoided—it is to be hoped that there will be 
from the beginning a well-edited series of Industrial Tribunal 
Reports, easy of access and speedily produced. Nothing is more 
important than that this area of law should be developed methodi- 
cally, though with an effort too, perhaps, to break free from the 
excessive legalism of the present statute.*: As the Commissioners’ 
decisions show, bad reporting leads to more, not leas, legalism and 
obscurity in the end. 

K. W. Wepprzsurn. 
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$1 Bee the discussion in Committee, May 11, 1985, cols. 108-110, especially Sir 8. 
Summers, M.P., and Sir Edward Brown, M.P. (“I envisage queues going to 
the tnbunals because of interpretation "’), 
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REPORT OF THE COMMITTEE ON Carries’ LICENSING “ 


Tms Report sets a new style and new standard for official papers on 
the transport industries. The problem, however, is old: the regu- 
lation by licences of freight carriage by highway. The present 
licensing system is based largely on the recommendations of the 
Salter Conference of 1982 which in turn relied on the Reports of the 
Royal Commission on Transport 1928-80. Though amended and 
slightly eroded the present licensing system is not substantially 
different from that which emerged in the Road and Rail Traffic Act 
of 1988. 

The contrast between Salter and Geddes is sharp. The Salter 
Conference consisted of four general managers of the railway com- 
panies and four representatives of established road hauliers. No 
railwaymen or road hauliers sat on Geddes; the members consisted 
of a businessman-accountant, a judge, a (retired) trade unionist, a 
(retired) senior civil servant, and an (active) able and experienced 
university economist. The Salter Conference was seemingly 
impressed by what one can only properly describe as rumour and 
conjecture flayoured with special pleading. Rarely did they attempt 
systematically to survey evidence to shed light on the validity of 
the many allegations; the Salter Report simply reproduced the 
views of interested parties as more or less accurate descriptions of 

. Geddes, on the other hand, is sceptical of unsupported 
allegations. It continually seeks for independent evidence—either 
quantitative or qualitative—to shed light on the wide generalisa- 
tions offered in the hearings. The Salter Conference was analytically 
flabby; it was content with vague and often inconsistent aims— 
e.g., “ to avoid the evils of overcrowding and unbridled competi- 
tion.” Geddes, however, would never stop in such a foggy no- 
man’s land. It asks what precisely is meant by these emotive and 
evocative terms—and in what way are they evil, who suffers and 
who gains? And even if it were true that there was “ unbridled 
competition ’? and this was “ evil,” would licensing be an appro- 
priate or the best way of reducing it? It would be unfair, however, 
not to add that the Salter Conference reflected the despair and dis- 
illusionment of the deepest and most prolonged slump the world has 
_ever known. Geddes, on the other hand, reflects the buoyancy and 
confidence of the mid-1960s. 

The whole of the Geddes Report conveys the impression of a set 
of uncommitted impartial men pursuing patiently the truth. 


1 Ministry of Transport, H.M.8.0., 1965. 
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Rational in argument and pragmatic in approach, sceptical but 
never cynical, they carefully construct an accurate unbiased account 
of the working of the present licensing system. Except in certain 
details this does not differ substantially from the classic account 
given by Gilbert Walker twenty-five years ago.? Licensing has 
developed an intricate case law with its own curious characteristics. 
The critical job on the part of an applicant for an A carrier’s licence 
was to prove “‘ need.” The larger the haulier the easier to prove 
“ need.” It is well known that it was easier for an established 
trucker to prove “‘ need ” than for an incipient entrant. In fact it 
was virtually impossible for a would-be trucker to enter the indus- 
try except by buying an existing haulier’s licence or by one or other 
of the “‘ back-doors ° (A contract, C contract hiring margin, B 
licences). In sum, licensing favoured the established haulier against 
the new entrant, the large trucker against the small trucker; it 
maintained higher freight charges for transport and, to some extent, 
it insulated the railways from road competition. Fortunately the 
effects of licensing were not as bad as they might have been— 
largely because of loopholes in the law and because of technical 
developments in motor-vehicle building. 

The Report points out that the road haulage industry has 
changed much in the thirty years since Salter. But it went on to 
Te-examine new versions of the old Salter argument that licensing 
was necessary to keep out the large number of incipient bankrupts 
who would flood into the industry; mdeed Salter conceived of men 
following the “ same course in perpetual succession °]! Patiently 
the Report reviews past evidence to show that even in the 1980s 
bankruptcy rates were not extraordinarily high.* Then it discloses 
some results from a special tabulation of bankruptcies again in 
1961-68. These figures confirm the pre-war results, that bank- 
ruptcy was not unusually high in road haulage. But, character- 
istically, the Report does not stop there—it asks whether it is the 
duty of government “ to arrange matters [so] that bankruptcy in 
any particular occupation became extremely unlikely ’; “few 
. would think it wrong that men of enterprise should be entitled to set 
out on a business venture which has financial risks’? (p. 80). 

The Report considers the “ main possible objectives ” of govern- 
ment policy in regulating road transport of goods and concludes— 

Safety—licensing has not had any significant bearing on road 
safety and no practicable system of quantity control can 
achieve greater safety. 

Efficiency—restrictions imposed by licensing reduce efficiency 
with no offsetting advantages. 


3 Road and Rail, . 8. The earliest account was published in (1990) 8 
M.L.B. 21-88, by Walker. 

3 Much of this evidence is presented in A. A. Walters and W. M. McLeod "A 
Note on Bankruptcy Rates in Road Haulage” [1056] Journal of Industrial ` 
Hoonomics, pp. $ 
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` Amenity—licensing cannot usefully check ‘ nuisance ’? which 

is best tackled at source. 

Railways—if government decided to divert traffic from road to 
rail, the use of licensing would be less efficient than other 
means. 

Congestion—licensing has not and cannot be a useful way of 
reducing congestion; other methods, such as taxation, are 
more useful. 

Track costs—the situation does not require the quantitative 
control of lorries through licensing. 

The general conclusion is clear and unequivocal: 

“ Neither the present licensing system nor any variant of it 
. achieve the main aims.... It reduces efficiency, . . . con- 

ters privilege . . . and tends to add to congestion .. .” 

The recommendation follows absolutely 

“ the abolition of all restrictions on the capacity of the road 

haulage industry and on the work for which a lorry may be 

used.” 

I am sure that the majority of independent economists will be in 
broad agreement with these recommendations. The legislation of 
1988 was a panic response to the symptoms of a different and more 
fundamental economic ill. But licensing created privileges and 
established precedents which are extraordinarily difficult to remove. 
Political courage is required to pass the appropriate legislation; we 
shall have to wait at least until the next General Election. 

Although one must agree with the general approach and indeed 
much of the detailed argument, there are some aspects of the prob- 
lem which are forgotten or obscured. One example is the loss of 
equity value to the existing haulier. Many truckers (probably 
most) have bought their licences expecting that the ring fence would 
continue to surround the industry. In good faith they paid prices 
in the region of £100 to £800 a licensed ton (p. 60). On imple- 
menting the Geddes recommendations the value would drop to zero. 
This looks like a form of expropriation and suggests that the exist- 
ing hauliers be compensated for this change in the law which renders 
their valuable property worthless. This problem was never con- 
sidered in the Report.* It is indeed odd that governments should 
regard it as a clear obligation to compensate shareholders when 
legislation is passed nationalising a particular firm; similarly, some 
governments seem to regard the profits from land development as 
properly the property of the state because they accrue due to ‘* pub- 
lic ” action. Yet no one who matters seems to spare a thought for 
the dispossessed hauliers. Of course one can rationalise paying no 
compensation. But not by arguing that the hauliers have enjoyed 
a privilege for years which is now to be properly taken from them. 
The present group differs from the original “ grandfather clause ’” 


4 It was, however, raised in written evidenoe. 
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group; the majority of existing hauliers undoubtedly purchased 
their licences. I suggest that one may, however, argue that the pur- 
chase price which they paid took account of the probability of future 
abolition. The price was lower because of the probability of a ` 
Geddes-type of report and legislation. It is just the normal riak of 
purchasing a “‘ property ” of this kind and this was adequately 
reflected in the market price. Thus compensation is not necessary. 
Obviously this case needs arguing; it is a pity Geddes did not delve 
into it. There are interesting problems for both the economist and 
the lawyer here. 

One other practical recommendation which emerges from the 
Committee’s Report generates some doubt. The Committee felt 
that although no quantitative licensing system was Tequired there 
would be advantages in issuing a revocable permit to carry goods. 
A permit plate would be required to be prominently displayed on 
the vehicle. If the vehicle were found to be m an unsatisfactory 
condition—either in bad repair, dangerous or overloaded—the plate 
would be removed. It is argued that this loss of the permit would 
be a far more effective deterrent than ever the courts could provide. 
The haulier is more afraid of losing his source of income than in 
paying a fme. The difficulties of making revocations are numerous 
and there are some which seem quite intractable (¢.g., the transfer- 
ence of the vehicle to a “ shadow ” haulier who would get a permit 
to operate it). The waste of vehicles standing idle is another cost 
of this proposal. But the real issue is one of equity. Surely if these 
onerous punishments are meted out to hauliers, should not similar 
penalties be meted out to equally dangerous private car owners? It 
seems invidious to single out the hauliers merely because they are 
vulnerable. 

I hope I have given an adequate impression of the very high 
standard of analysis and judgment in this Report. One may enter- 
tain the further hope that it marks the new style of independent 
inquiry which we shall see in future departmental reports. 


A. A. WALTERS. 


NOTES OF CASES 


UNIVERSAL GUARANTEE Pry. Lro. v. Nationa BANK OF 
AUSTRALASIA LTD. 


Te facts of this case 1 disclose a simple but ingenious fraud. The 
plaintiffs’ employee, empowered with another to draw cheques on 
the plaintiffs’ banking account with the defendant bank and respon- 
sible for paying moneys into that account, each day extracted cash 
from the day’s credit and-replaced it by a cheque drawn in favour 
of a fictitious payee, whose imdorsement he wrote in blank and 
guaranteed. On the discovery of the defalcation the plaintiffs sued 
the bank for breach of contract, asserting that the bank had failed 
to inquire into the circumstances surrounding these cheques and 
was negligent in not observing discrepancies between the top and 
duplicate copies of the paying-in slips, the latter having been altered 
to facilitate the fraud. 

On this last point, it was held and upheld, on the basis of bank- 
ing practice in New South Wales, that the bank was under no duty 
to scrutinise the paymg-in slips to ensure that there was no dis- 
crepancy, though cashiers might be expected to notice any striking 
and obvious difference; and, further, that there was no evidence 
that the plaintiffs had suffered loss in consequence of the alteration, 
tor the auditing system of the plaintiffs did not provide for examina- 
tion of the duplicate credit slips after they had been receipted by 
the bank. 

As regards the first point, the Board took the view that 

“ When the bank received the cheque it did not ‘ pay ’ it to 
anyone and it did not ‘ collect’ it on behalf of anyone. It 
made two contra entries in the same account of its customer. 
In truth and in law nothing was paid out and no was col- 
lected or paid in. In the result the debtor-creditor tionshi 
between the banker and its customer remained entirel mal 
fected. In such circumstances any analysis of the obligations 
of the bank as a paying or ‘ collecting ’ bank is unrealistic and 
entirely out of nace; as is any allegation of tortious neglect. 
“ The sole question, therefore, is whether the bank had 
failed in its contractual duty to its çustomer in the particular 
circumstances of this most unusual case.” 
It was held that it had not.. 

It is permissible to wonder why the usual considerations should 

not have been applied to this case, even though they would not 


1 An appeal to the Privy Council from the reme Couri of New South Wales, 
an arp 988] 1 Teva's Rep. 525; Cosa ad a 
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have made any difference to the result. Admittedly, the debtor- 
creditor relationship was unaffected, but, with respect, the banker- 
customer relationship remained and the operations which the bank 
was called upon to perform were those of Carpenters’ Company vV. 
British Mutual Banking Co. Ltd.* (though the circumstances in that 
case differed in that there the bank was collecting for another 
account than that of the plaintiffs), and one would have thought 
that the analysis which the Board refused to apply would have 
been appropriate. 

The plaintiffs were paying into their credit moneys which inclu- 
ded the cheques in question; the fact that they were paid in by the 
defaultmg employee made no difference, for they were paid in by an 
authorised officer of the plaintiffs. The bank was, therefore, called 
upon first to receive those cheques for credit and then present them 
to itself for payment. The cheques were crossed “‘ Not nego- 
tiable, a/c payee only ”; this would ordinarily have put the bank 
on inquiry, but'it did not prevent it from collecting if it was pre- 
pared to take the risk of an action by the true owner for conversion. 
Although the bank did not know for certain that the true owners 
were the plaintiffs themselves, it was a fair assumption, and, any- 
how, the plaintiffs were of such standing that the risk was negli- 
gible. Any bank would have accepted the riak in the circumstances. 

As paying banker the bank obeyed its mandate. It was not con- 
cerned with the type of crossing, but only to pay to a banker; in 
tact it paid itself, 

It only remains to consider whether the bank was under any 
other obligation to its customer, the plaintiffs; whether it was under 
any duty arising from the banker-customer relationship and, if it 
was, whether it was negligent in respect of that duty. 

By reason of its contractual relationship, a bank is always 
under duty not to be negligent in conducting its customers’ affairs. 
What it was called upon to do in this case was to receive certain 
cheques for credit to the plaintiffs’ account, and the question arises 
whether there was anything which should have put the bank upon 
inquiry—not from the standpoint of the payee, but from that of the 
plaintiffs. It is submitted that there was no obligation to inquire; 
in receiving the cheques for collection, strange though that may 
have appeared to them, they were again obeying this particular 
mandate of their customers. It was not for them to question vis- 
d-vis the plaintiffs. The fraud which the employee perpetrated was 
not facilitated in any way by the bank, which was not called upon 
to inquire into the working of the plaintiffs’? business or book- 
keeping. Lastly, the damage which the plaintiffs suffered did not 
arise from anything that the bank did or failed to do, but from the 
fraud of their own employee. 

Maurice Meeran. 


3 [1988] 1 K.B. 5IL 
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Toe DesrertTeD Wire’s STATUS 


Tue ultimate decision in National Provincial Bank v. Ainsworth 1 
has pow been delivered and the fears of solicitors allayed. 

A husband deserted his wife, leaving her in occupation of the 
matrimonial home, which belonged to him and which he subse- 
quently mortgaged. There was a default under the mortgage and 
the mortgagee sought possession. Two issues were raised, which 
Lord Wilberforce described thus: 

“ The eral ‘question is whether the respondent, as the 

wife of her husband, the owner of the house, has an 
interest in or right over it which is capable of binding the 

as the proprietor of a legal interest m the land. This is a 

general question of real pro law. The second question 

arises out of the fact that land is registered land. It is, 
briefty, whether the dent’s interest, or right, is an í over- 
riding interest.’ If it is, it may prevail over the legal interest 
of the bank even though it is not registered or indeed capable 
of registration: if it is not, it may be overriden by the registered 
disposition in favour of the m8 
The House of Lords unanimously decided that the rights of a 
deserted wife were purely personal against her husband and did not _ 
bind the Jand. Their lordships held further that such rights as the 
deserted wife had were not embraced by section 70 of the Land 
tion Act 1925 since that section dealt only with rights 
capable of enduring through different ownerships of the property 
concerned. 

The House of Lords agreed that the wife’s rights flowed from 
her status and not from a licence conferred by the owner of the 
property. Lord Hodson stated that: 

“¢ To describe a wife as a licensee, unless that overworked word 

is merely used to describe a person lawfully on land and not a 

trespasser; is not only uncomplimentary but inaccurate. She is 

not a person who needs any licence her husband to be 

where she has a right to be as a wife.” * 


It is submitted that the meaning of the word “‘ licensee ” has 
always been simply that he or she is there with the express or 
implied consent of the owner, and nothing more. The statement of 
Vaughan C.J. in Thomas v. Sorrell has in this context always been 
relied upon: “ A dispensation or licence properly passeth no interest, 
nor alters or transfers property in any thing, but only makes an 
action lawful, which without it had been unlawful.” ¢ 

It is now clear that in relation to land a person may fall within 
one of the following categories: owner, licensee, rightful occupant or 
trespasser. The House of Lords have created a new class of persons, 


1 [1965] 8 W.L.R. 1; [1965] 9 All E.R. 473. 
a 8 W.L.B. 1 af p. 80; [1965] All E.R. 472 at p. 401. 
a [1965] 8 W.L.R. 1 at pp. 18-14; [1065] 2 All B.R. 472 at p. 479. 
4 (1678) Vaugh. 880 a4 p. 35L. 5 
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namely, those with a right to occupy the land independently of the 
permission of the owner. It is admitted that such persons as Public 
Health Inspectors and bailiffs have a right to enter land irrespective 
of the wishes of the owner but they are protected by statute or 
court order and the purpose for which they are there is specific and 
transitory; it is not at all in the nature of a general occupancy. 
The Occupiers’ Liability Act 1957 limited and assimilated the 
categories of persons entitled to be on land for the purposes of the 
law of torts and an extension of this policy into the sphere of real 
property is conceived of as desirable. 

This separate category is uncertain in extent. It may be con- 
fined to wives but the only hint of such a limitation is found in Lord 
Upjohn’s remark that “ the situation is sui generis.”? The House 
of Lords agreed that it was the right and duty of the spouses to live 
together and that it was the duty of the husband to maintain his 
wife. These are the duties of marriage and one of the consequences 
of that status is that it is unnecessary for permission to be granted 
to enter and remain in the matrimonial home. Could it be said, 
therefore, that anyone who may enforce a right to cohabitation and 
support against another has also a right to reside in his home, 
without consent and irrespective of whether he is there or not? 
Admittedly these rights do not often co-exist against one person, 
especially since the courts will not generally “ enforce an agreement 
for two people to live peaceably under the same roof.” © However, 
the problem might arise in the case of children and wards of court 
who may be required to live with a specified person, or in the case 
of quasi-children and those who stood in loco parentis to them. 
Thus it may be possible to plead a “ deserted child’s status,” at 
least as a personal right against his father who owns the house. It 
is respectfully submitted that any occupant with the express or 
implied consent of the owner should be designated a licensee, for 
used as a legal term no social stigma attaches to it. The wife's 
licence may be regarded as basically contractual in character but 
its duration is controlled by the rule which renders the licence 
enforceable by the parties unless the right to consortium is lost or 
suitable alternative accommodation offered. It is preferable, how- 
over, to regard this type of licence as essentially a construction of 
law, for its existence is dependent on all the circumstances of the 
case and is subject to the favourable exercise of discretion by the 
court. Alternatively the House of Lords might have defined and 
circumscribed what classes of person will have the Tequisite status 
in order to obtain a right to remain regardless of the wishes of the 
owner. The new category of rightful occupant lacks form or shape. 

In the Court of Appeal " Lord Denning M.R. had stated: * She 


* [1965] 3 W.L.R. 1 at p. 31; [1965] 9 All E.R. 472 at p. 485. 
© Per Goddard L.J., Thompson v. Pork [1044] K.B. 408. 
7 [1964] Ch. 665. See Cornish (1964) 27 M.L.R. 593. 
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has a licence coupled with an equity,” but the House of Lords 
concluded that she had neither a licence nor an equity. The mean- 
ings of the term “ mere equity ” had previously been various and 
confused but, as Lord Wilberforce remarked, the phrase when 
used in this context did nothing to raise the rights from a purely 
personal level. It is now clear that the wife’s rights are personal 
as against the husband and prevail until terminated by divorce, 
judicial separation on the basis that they live apart, commission 
of a matrimonial offence or an offer of suitable alternative accommo- 
dation. Though the rights now exist only between the spouses, there 
is a hint that as between them alone there may be a right to live 
im a particular house for a certain period because of the discretionary 
nature of the right. Thus Lord Upjobn says: 
“ The right of the wife to remain in occupation even as against 
her deserting husband is incapable of precise definition; it 
depends so much on all the circumstances of the case, on the 
exercise of purely discretionary remedies, and the right to 
remain may change overnight by the act or behaviour of either 
spouse.” 8 
The rights are at the discretion of a court which will always consider 
the matrimonial circumstances and it is a difficult task to erect a 
proprietary right on a discretionary remedy. Such an attempt was 
made in Hurst v. Picture Theatres °? and although a just result was 
produced the reasoning has subsequently been disapproved. Since 
the deserted wife has now no interest in the land, apart from any 
independent contractual licence as in Ferris v. Weaven,?> even a 
collusive purchase will be indestructible at the instance of the wife. 
The wife’s normal remedy will be to have such transactions set 
aside under section 2 of the Matrimonial Causes (Property and 
Maintenance) Act 1058 or restrained according to section 6 of the 
Matrimonial Causes Act 1968. Their lordships agreed that mere 
notice of the wife’s rights did not give them the character of binding 
the land where they would not otherwise do so. Lord Upjohn put 
it that ‘ . . . notice itself does not create the right. To create a 
right over the land of another that right must (apart from statute) 
create a burden on the land... .”? 11 Conversely, it is true that 
there would be great difficulty in ascertaining when a deserted wife 
is in occupation but this should not be allowed to prevent a sub- 
stantive right from arising where in law one may exist. The House 
of Lords tended to assimilate the rights under the registered and 
unregistered systems of conveyancing and Lord Upjohn found it 
proper ‘f to approach the true construction of section 70 against 
the background of the general law relating to unregistered 


s [1965] 8 W.L.B. 1 at p. 22; [1965] 9 All B.R. 472 wt p. 485. 
ə [1915] 1 K.B. 1. 
10 [1962] 2 All E.R. 288. 

11 [1965] 8 W.L.R. 1 at p. 25; [1965] 9 All E.R. 472 at p. 488. 
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land. . . .”?7* Finally, their lordships called for reform of the 
law in favour of the wife, so that it is to be hoped that some of 
the present difficulties may be eradicated. 

Jzrnmxy S. WILLIAMS. 


AGREEMENTS IN RESTRAINT oF TRADE 


Tue usual terms of an agreement between a petrol supplier and 
dealer are that the dealer undertakes to buy all the motor fuel and 
other petroleum products for his garage from the particular supplier, 
that he will stock and sell no other fuel and, as ancillary terms, that 
he will only use the suppliers’ lubricants in his lubricating bay and, 
further, that he will only display advertising materials relating to 
the supplier’s brands of petrol and oil. Such a “ solus ” agreement 
was held by Buckley J. to be an unreasonable restraint of trade in 
Petrofina (Great Britain) Ltd. v. Martin,? a decision which Mocatta 
J. refused to follow in Esso Petroleum Co. Lid. v. Harper’s Garage 
(Stourport) Ltd. 

Three main issues arise in considering such agreements. First, 
does a “ solus ” agreement come within the purview and tests 
applicable to covenants in restraint of trade, that is to say, the 
Nordenfelt doctrine? Secondly, what interest is the oil company 
seeking to protect by the agreement? Finally, if the oil company 
have an interest which they are reasonably entitled to have 
protected, is the restraint imposed reasonable in the circumstances? 

The first question was, therefore, the applicability of the 
Nordenfelt doctrine to “ solus ”? agreements. Counsel in the Petro- 
fina case had contended that the agreement was not a contract in 
restraint of trade at all for the purposes of the Nordenfelt doctrine, 
but was in fact a contract for the promotion of trade. For this 
proposition he had relied on Servais, Bouchard v. The Prince’s- 
Hall Restaurant (Limited), a case, it is submitted, which is clearly 
distinguishable on the facts, as the agreement in that case only 
concerned the right of supplying a commodity (burgundy) which 
was not the staple commodity of the defendant’s trade as a restaura- 
teur. Further, Foley v. Classique Coaches * may be distinguished 
on a similar point, that the respondents were not primarily petrol 
dealers. His lordship then arrived at the eminently obvious con- 
clusion that the agreement clearly contained a restraint of trade, 
for it limited the defendant to dealing in Petrofima’s goods and 
deprived him of a free choice of the brands of petrol and other 
petroleum products which he offered for sale at his filling station. 
On a general economic basis, the agreement may have promoted 


14 [1965] 8 W.L.R. Lat p. 18; [1965] 2 AU E.R. 479 at p. 488. 
1 L.R. ; 9 Al B.B. 176. 
8 W.L.B. 409; All B.R. 988. 
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competition in the petrol market, because, as Petrofina was not 
one of the first companies to use “‘ tying agreements,” its adoption 
of such agreements prevented the originators of these agreements, 
Esso, and the other very large oil companies from “‘ tying ” even 
more outlets. 

Mocatta J. in the Esso case, in considering the first main issue 
of the applicability of the Nordenfelt doctrine, adopted a proposition 
submitted by counsel, and one which had been rejected by Buckley 
J. in Petrofina, that for a covenant to come within the purview and 
tests applicable to covenants in restraint of trade, the covenant must 
be one which restricts a man or company and does not merely 
restrict the use to be made of a particular plot of land. His lord- 
ship admitted that this proposition had never been explicitly upheld 
in any particular case, and in fact was not even supported by any 
wholly convincing dictum.’ In restraint of trade cases the area 
covered by the restraint is very often the decisive consideration, 
and, by analogy, its relevance can be seen in the distinction pro- 
pounded. With this qualification accepted, it is submitted that the 
introduction of an arbitrary distinction is to be deprecated. The 
distinction may turn out to be as meaningful and logical as a 
different distinction of which it is reminiscent: the unjustifiable 
nineteenth-century distinction between general and limited res 
traints. This latter idea was finally rejected in 1918, on the 
obvious ground that it was inconsistent with commercial realities. 
It may be argued with considerable cogency, what is the economic 
basis for the similar but different proposition now alleged ? 

The distinction propounded, although it may provide a rational 
basis for past decisions, may not be meaningful. It is submitted 
that not only is this a fine distinction, but that in cases where the 
restraint on the trading use of a plot of land is onerous its effect 
will approximate to that of a restraint on a person. This sub- 
mission may be illustrated by contrasting two cases cited in the 
judgment, both of which were distinguished on the ground that 
they related to a restraint on individuals. In English Hop Growers 
Ltd. v. Dering,® a member of the plaintiff society agreed not only 
to deliver all his hops to the society but also not to produce hops 
on a greater acreage than that set out in the agreement. The 
restraint, Mocatta J. stated, did not apply to a particular piece of 
land, but was a personal restraint preventing the defendant from 
growing hops on more than sixty-three acres anywhere in Great 
Britain. However, in that case the Court of Appeal came to the 
conclusion that the agreement was not in unreasonable restraint of 


i citi ig nha? is to be found in the + of Lord Denning M.B. in 
Regent Co. v. Aldon Motors [1965] 1 -L.B. 956 at p. 961: "I must 
say, on the face of this legal charge a$ all events, and the solus ' agreement 
elno, this; seeme, to po prima tanie legal. This is not a clause restraining the 
defendants personally i 
with their trade at a particular garage.” 
e [1998] 2 K.B. 174. 
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trade. This decision should be compared with McElUistrim v. 
Ballymacelligott Co-operative Agricultural and Dairy Society," 
where all the members of a society in Ireland agreed to sell all the 
produce of their dairy herd kept within a defined area to the defen- 
dant’s creamery. Under the rules of the society it was very difficult 
for a member to cease to be a member. The House of Lords held 
that the rules of the society imposed on members a greater restraint 
than was reasonably required for the protection of the society. 
It is submitted that Mocatta J.’s conclusion on this case, that it was 
not one in which the restraint imposed applied to a particular piece 
of land, is open to doubt. Two dicta of Lord Birkenhead L.C. in 
McElUistrim’s case not only show the conclusion to be doubtful, but 
also how nice a distinction is the general one propounded by 
Mocatta J.: 
“ It is to be observed that in a sparsely inhabited agricultural 
neighbourhood, with scanty means of communication, a prohi- 
bition of trade in every township within a radius of ten miles 
might have precisely the same effect upon the business of a 
small trader as if the preclusion extended to the remotest 
corners of Donegal.’ 

“ The result is that an unwilling member is likely to find 
himself precluded for life from disposing of the raw materials of 
his trade to anyone but the dents within a radius which 
may easily include every neighbouring centre of population 
which affords him the slightest prospect of a valuable market. 
It is no answer to such a man to say ‘ You can go elsewhere.’ 
He may easily be owner in fee of a smallholding which has been 
in his family for generations. . . . Further, the power of 
migrating to a part of Ireland in which he may never have 
lived cannot be considered to be any alleviation of the severity 
or unreasonableness of the rule.” ° 


McEllistrim’s case not only throws doubt on the validity of the 
distinction, but also on the decision in the Esso case itself. The 
restriction in that case concerned the disposal of their produce: 
the restriction in the Esso case was in respect of acquiring the goods 
of his trade, but there seems to be no difference in principle. 
Farther, it would seem to be rather illogical to distinguish McKUis- 
trim’s case on the ground that the restriction in that case related 
to the produce of particular farms in the defined area, whereas the 
restriction in the Esso case related to goods sold at a i 
fillmg station. If it were otherwise a garage proprietor who “ tied ” 
all his filling stations in a defined area would be in a different 
position to the owner who made a “‘ solus ” agreement relating to 
his only station. Further, if this distinction is taken, the dicta of 
Lord Birkenhead L.C. could be applied, it is submitted, even to a 


T 71919] AO. 548. 
s Ibid. at p. 502. 
9 Ibid. at p. 565. 
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mere restriction on one particular plot of land. This submission is 
supported by the judgment of Buckley J. in Petrofina: 
“ When Martin bought the business it was running at a loss. 
It is by no means fanciful to suppose that Martin might have 
experienced great difficulty in finding any purchaser of the 
property shackled by the ‘ solus ’ agreement. In such circum- 
stances the effect of the ‘ solus ° agreement would have been 
to interfere seriously with his ability to realise his interest in 
` this particular venture and to use his capital resources in some 
other business elsewhere.”? 1° 

The question whether a restraint is reasonable—considered in 
the light of its area of operation—is meaningful, but to mtroduce 
an arbitrary distinction, which is by no means meaningful m many 
cases, and to remove restraints on the trading use of land from the 
purview of the Nordenfelt doctrine is to be deprecated. 

The second main issue was the interest which Petrofina were 
seeking to protect by the “ solus ” agreement. The court stated 
that the tie had to be justified as being reasonably required to 
protect some interest of the covenantee. As there was, for example, 
no advance of rebate allowed to the defendant on their sales of 
petrol and no legal charge on the land in favour of the petrol com- 
pany (two fairly common provisions of “ tying ” agreements), his 
lordship concluded that Petrofina were seeking merely to protect 
their competitive position in the market vis-à-vis other petrol supply 
companies, an interest which they were not reasonably entitled to 
protect at the expense of a limitation on Martin’s right to trade in 
whatever way he thought most advantageous to him.™ 

Once again, the justification for this differentiation is not 
obvious, nor necessarily meaningful. Surely it is reasonable for a 
company to wish to protect their competitive position by an agree- 
ment which has been negotiated at arm’s length. In the sphere of 
combinations for the regulation of trade relations, the courts have 
been most unsympathetic to a trader who, having freely entered 
into an arrangement with other traders, asks to be released from 
his obligation on the ground that he has imposed an unreasonable 
burden upon himself. 

Such an approach is equally applicable to a freely negotiated 
contract between a supplier and dealer in a particular commodity. 

The third main issue in connection with “ solus ’? agreements is 
whether the agreement imposes a restraint which is reasonable. 


10 [1965] 2 W.L.R. 1900 at p. 1817. 
u Com MoBlsstrim's Case [1919] A.C. 548, per Lord Birkenhead L.O. at 
ya l 
P : “The respondents were not entitled to be protected agams+ mere 
competition. . . . [A] covenantes is not entitled to be protected against 


competition per s6. 

18 In the Sereats, Bouchard case, Henn Collins M.R. stated that contracts by 
which traders bound themselves to ly their customers with goods obtained 
from a particular merchant were for Teneñt of the community (at p. 575). 
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Buckley J. in Petrofina stated that even if his conclusion that Petro- 
fna were not entitled to protect their competitive position was 
erroneous and they were entitled to do so, the agreement imposed 
a restraint which was unreasonable, and too onerous merely to 
protect the interest in question. The court, in holding the restraint 
to be unreasonable, relied particularly on the clause in the agree- 
ment that the defendant had to operate his filling station for as 
long as the “‘ tying ” agreement subsisted. This was a particularly 
onerous stipulation, and it was the striking feature of the agreement, 
for it is most uncommon for the oil companies to insert such an 
obligation in their ‘‘ solus ” agreements. This has, as might be 
expected, already provided a basis for distinguishing the case: Lord 

ing M.R. in Regent Oil Co. v. Aldon Motors Lid.” distin- 
guished the Petrofina case, inter alia, on the ground that “ the 
Petrofina company were seeking to make the defendant company 
operate, and continue to operate, at a loss.” 

Again, in the analogous situation of contracts between traders to 
restrict output or maintain the selling price of certain commodities, 
the court looks with strong disfavour on a trader who alleges that 
even though the agreement was negotiated at arm’s length on an 
equal footing, it has imposed an unreasonable restraint of trade on 
his trading activities. The courts have consistently applied the 
test that in commercial agreements of this kind the parties to the 
contract are the best judges of what is reasonable. To satisfy Lord 
Macnaghten’s test in the Nordenfelt case the agreement must be 
reasonable in the interests of the parties and consistent with the 
interests of the public. A ‘‘ solus ’? agreement confers considerable 
benefits on the garage proprietor, and it may only be reasonable 
that it seeks equivalent advantages. Further, the Monopolies Com- 
mission had no difficulty in holding that some of these advantages 
were passed on to the public. 

The decision in the Petrofina case is, on the present state of the 
authorities, open to criticism.‘* Such agreements have in the past 
been treated as prima facie legal and binding and the case is similar 
to the tied public-house cases such as Biggs v. Hoddinott. The 
validity and prima facie legality of such agreements was vigorously 
reasserted in the recent Court of Appeal decision Regent Oil Co. v. 
Aldon Motors. While Denning M.R. stressed the unreasonableness 
of the agreement in the Petrofina case, Russell L.J. entirely reserved 
the question whether the Petrofina case was rightly decided. If the 
distinction in the Esso case is accepted as valid, then Petrofina is 
the first case where the defence of restraint of trade has succeeded 
when the agreement merely restrained the trading use to be made 


tine thee 056; [1065] 2 All B.R. 644. 

manner ın which Buckley J. i Catt v. Tourle (1869) 
L.R. 4 Oh. 654 is not unconvincing. He that it was decided before 
Nordenfelt, when a partial restraint founded on valuable consideration was 
valid, an a supported by Mocatta J. in the Bsso case. 


15 [1888] a Oh. 307. 
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of a particular piece of land, and not the defendant personally. This 
is not to say, however, that the decision is not to be welcomed, for 
it may be regarded as a notable attempt to invigorate the common 
law doctrine of restraint of trade by one who has been subject to 
the refreshing breezes that so often blow through the Restrictive 
Practices Court. 

In none of the cases was any attention given to the economic 
issues involved and whether, in fact, the agreement operated to 
the detriment of the public in the widest economic sense, for such 
issues are totally irrelevant under the common law doctrine of 
restraint of trade. It may be felt, with some justification, that it 
is anachronistic for the court to be able to ignore such vital issues 
when considering agreements of such considerable economic impor- 
tance. The Restrictive Practices Court has shown not only how 
essential it is to consider the economic implications of a commercial 
agreement, but also how many of such agreements are detrimental 
to the public interest when considered in this light.7*1" 


Prerrr G. WHITEMAN. 


“ FRESH ” EVIDENCE AND THE New TRAL 


Ir the report of the Donovan Committee is reflected in legislation or 
in a change of judicial practice, the successor of the Court of 
Criminal Appeal may soon begin to hear on appeal “ fresh ” evi- 
dence which was available but not presented at trial and to order 
new trials on the basis of such evidence. The Committee’s recom- 
mendation includes evidence which was deliberately withheld 
through stupidity, negligence or error, provided that it is ‘“ rele- 
vant and credible, and if a reasonable explanation is given for the 
failure to place it before the jury at the trial.” It may also include 
some cases of withholding for tactical reasons or because of the 


16 The Monopolies Commission came to the general conclusion that such agree- 
ments did not operate against the public interest, although certain aspects 
of such agreements did, in fact, do so. This conclusion is to a certain extent 

recommendation 


eS paiol w. 

exceeded 15 per cent. of his total deliveries should not be ve ae 
any further stations, if his total deliveries exceeded 10 million gallons. 
eg Eo ee yer 


diasent. by Prat hich raises many points nos convincingly 
answered b Ea Stas! eria rp e ER 
Report, Patear provides some consolation: see the Mo lies 
rg Ra a of -Petrol ae at i mtted 
Kingdom, July 1965 

11 The Court of Appeal have d the judgment of Buckl Denig M mà 
(The Times, Deoember 18, , on the 

ahat as agreements are within the Nordenj a aay asl be 


justified as reasonable. It seams Petrofina were entitled to protect their 
competitive position but the restraint posed was unreasonable in the 
circumstances. 

Report of the Interd ental Committee on the Court of Criminal Appeal, 
Omnd. 2755, pp. (hereinafter cited as Donovan Committee Repart). 


H 
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accused’s unwillingness to have certain matters ventilated in pub- 
lic. That the law is now quite the contrary, even after the Criminal 
Appeal Act 1964, is demonstrated by the Court of Criminal Appeal’s 
decision in R. v. Williams.? 

The accused was found guilty of capital murder by shooting a 
woman in Fazeley, Staffordshire. At trial he unsuccessfully raised 
as a defence the alibi that at the time of the shooting he was in 
Liverpool. He expressly instructed his counsel not to call evidence 
of medical examinations by three doctors which tended to prove 
that the accused was suffering from diminished responsibility at the 
time of the shooting. On appeal he sought a new trial for the pur- 
pose of having a jury consider the evidence of diminished responsi- 
bility. On his behalf it was argued that the Criminal Appeal Act 
1964 required the court to take an altered and expanded view of 
what constitutes fresh evidence. The court nevertheless dismissed 
the appeal, holding that a man who has two defences at the time of 
trial and deliberately chooses to put forward only one may not have 
a new trial on the second after failing on the first. 

The judgment is strongly supported by the case-law prior to 
1964.2, But when the Criminal Appeal Act 1964 made its cautious 
experiment with the new trial, expressly allowimg it if required by 
the interests of justice where fresh evidence is offered on appeal, the 
prediction was made that the court would take a broader view of 
what constitutes fresh evidence.* Indeed, an undertaking to that 
effect appears to have been given by the Lord Chief Justice,’ and 
the wind of reform began to be felt in R. v. Kelly,® a court-martial 
appeal in which the court heard evidence which the accused claimed 
he had been prevented from giving at trial by his legal advisers. 
Certamly when a new trial can be ordered instead of an outright 
acquittal, there is good reason to allow credible, relevant evidence 
to be considered by a jury, no matter why it was not raised at trial. 


The instant decision is right or wrong, it is respectfully 


2 The Times, Auguss 19, 1965. 

* Full discretion to hear freah evidence is given by the Criminal Appeal Act 1907 
s. 9 but the court has held that it cannot be heard unless it was unavailable at 
trial, relevant and ‘' well capsble. af baliat =: R. v. Parks TOF 1 W.L.B. 


at ee a Pe i ae the evidence ge Sra 
eT 0.0.A.) (diminished 
A 1 KN ie gosanity). In Dashwood, the evi ue ae 
court could not ‘conduct a trial de 


jo 89.5 uels, “ Oriminal Appeal Act 19%" oo ee 568 ; 
Samuels, ' Criminal eee Act 104" [964] Bol.Q. 807 
5 Bes 608 H.0.Deb., April 80, 1964, col. 7 
* [1965] 2 All E.R. 250 0. -M A.O.) A pven before tho Act, the court 
i v. Gai [1963] Orim.L.R. 428 (O.0.A.) that they considered 
they could hear evidence available at trial to prevent a miscarriage of justice; 
proceeded to: hèaz tho pioffered evidence; which.they theni-rercoted da: not 
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submitted, depending on the view one takes of the role of the appeal 
and of the courts in the process of securing criminal justice. 

Supposing that the proffered evidence would have been per- 
suasive and that a second jury would have reduced the appellant’s 
crime to manslaughter, the justifications for refusing to order a new 
trial appear to be these: In almost every criminal case counsel are 
faced with choices of trial tactics, and it is part of a lawyer’s exper- 
tise to know what is likely to be best under the circumstances. 
Inevitably when one line has failed, the others seem more attractive. 
But court time is limited, and it is right to expect that, since a 
criminal trial is not a game, all bona fide defences will be raised and 
there will be very good reasons for failing to raise any defences that 
are available. 

: In the instant case, for example, it would have been by no 

means inconsistent to urge both defences, alibi and diminished 
responsibility, in the alternative. If that is not done, it is because 
the risks are in counsel’s assessment too great (¢.g., the danger of 
a compromise by the jury in favour of manslaughter when there 
really is a meritorious defence of alibi). The time to asseas those 
risks is before trial, for afterwards one’s view is bound to be 
distorted by results which may be so fortuitous as to be logically 
irrelevant even for the purpose of future choices. These arguments 
do not lose their weight simply because the accused, and not coun- 
sel, has made the choice, provided that he has been fully informed 
of the risk that the jury will not believe his alibi. 

Other reasons in support of the judgment may be suggested. It 
is unseemly to have a succession of trials in criminal cases. Public 
respect for the administration of justice will decrease if it is noticed 
that new trials are frequently ordered. Moreover, as the principle 
of finality weakens, carelessness may invade the system.” Finally, 
widening the rule about fresh evidence might lead the unscrupulous 
to keep a defence in reserve for the Court of Criminal Appeal, in 
case of conviction at trial. A failure of justice might then result 
if the new trial were sufficiently delayed that witnesses became 
dispersed, intimidated or forgetful. In any event, real injustice will 
be corrected on review by the Home Secretary.’ 

All of the foregoing arguments assume that the main role of the 
appeal is to establish a uniform body of law and to encourage | 
finality. It also assumes that the prerogative of mercy is an inte- 
gral part of the process of crimimal justice (despite the obvious 


t For a full discussion of these points, see of the Departmental Com- 
mittes on New Tnals in Oriminal Cases, a e INO (1954). 


® This possibility worried the court in R. v. Dashwood, above. 

ə A point received with perhaps no leas deference than it deserved in [1062] 
Orim.L.R. 44, commenting on R. v. MoMenemy (supra). The problem is 
that the socused stands convicted of murder, regardless of the very liberal 
provisions svailable for his treatment if he is subsequently found to be men- 
tally abnormal by the Home Secretary. 
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danger that through oversight or political expediency it will not be 
invoked). 

if a the other hand the primary function of the appeal is 
thought to be to secure justice in individual cases, without undue 
sacrifice of finality and uniformity, and if it is thought that the 
courts must take primary responsibility for criminal justice, with- 
out reliance on executive discretion to correct known and remediable 
injustices, is not the approach of the instant case wrong? The argu- 
,ments would be as follows: Assuming the jury will believe the 
medical evidence, the accused really is not guilty of murder, and it 
is grossly unfair to brand him as a murderer, no matter how ill- 
advised his trial tactics may have been. He is not asking the court 
to acquit him; all he wants is the chance to put forward before a 
jury evidence which is, by hypothesis, credible and persuasive. 
Refusal to let him argue his case as he now sees it will seem to the 
public to be yet another evidence of the law’s cruel fondness for 
technicality at the expense of justice.2° 

Moreover, in the particular case of diminished responsibility (or 
any other form of mental or emotional abnormality) it is easy to 
sympathise with an accused who believes that he can win on an alibi 
and does not want his psyche exposed in public unless it is quite 
necessary. There is even the possibility m some cases that his 
mental abnormality will prevent him from making a proper choice 
of defence, though it does not rise to the state of unfitness to plead. 
Alternative defences will not overcome this hesitancy because he 
will have to call the medical evidence even though the jury may 
ultimately believe the alibi. And since. he could be acquitted on the 
alibi, but liable to anything up to a life sentence on dimimished 
responsibility-manalaughter, it is understandable that he might be 
reluctant to give the jury a chance to find a compromise verdict 
between murder and acquittal. No doubt most lawyers would not 
now be persuaded by such arguments, but if new trials came to be 
allowed under the circumstances outlined, it would be sound advice 
to rely first on the alibi, if it seems honest and credible, and to defer 
the responsibility defence. 

The dangers of allowing a new trial in such cases do not honestly 
appear very great. It would be rare that any tactical advantage 
could be gained by deferring a meritorious defence,“ and rarer still 
that two factually different defences could be raised without com- 
mitting perjury. But even in the most extreme case, where the 
accused was clearly lying about his first defence, it is submitted 
that the interests of justice would be best served by allowing a new 
trial to hear fresh evidence, despite its availability at trial, and 
regardless of the reasons for withholding it at trial, whenever the 


10 An excellent discussion of this of the law may be found in Cahn, " Law 
in the Consumer Perspective " 112 U.Pa.L.Bev. L 

11 The cost and hardship of a second trial would be a sufficient deterrent in mosi 
casos. 
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proffered evidence is both credible and relevant to the issue of guilt. 
The crime of perjury is widely enough defined to cover any cases of 
abuse and would appear to offer a sufficient deterrent against false 
evidence at the first trial. 

Frank B. BALDWIN. 


} 


SOLICTTOR-CLIENT COMMUNICATIONS AND THE COMMISSIONER 

or Inuanp Revenur—A New ZxratanD PRECEDENT 
A BECENT article in this Review 1 raised the possible effect on the 
privilege of communications between a solicitor and his client of 
provisions such as those of section 16 (7) of the Finance Act 1962. 
The decision in Commissioner of Inland Revenue v. West-Walker ° 
tends to abate any alarm which such provisions might cause a 
solicitor or his client. There, a strong majority m the New Zealand 
Court of Appeal*® held that the privilege remained intact despite 
section 168 of the Land and Income Tax Act 1928, which required 
every person, whether a taxpayer or not, on demand by the Com- 
missioner, to furnish such information, or produce books and docu- 
ments in his knowledge, possession or control, as the Commissioner 
considered necessary. The defendant, a solicitor, had refused with- 
out his client’s authority * to furnish information relating to 
property transactions of the client. The majority held him to 
be privileged and excused in law from complying with the 
Commissioner’s demand. 

The basis of their reasoning was the presumption against implicit 
alteration of the common law. The following extract is typical of 
the approach adopted: 

‘ Where the legislature uses plain unequivocal lan capable 
of OO he eerie et aun he abe te mean t it has 
plainly whatever may be the consequences. But, 
unless the produces a conviction that it was the inten- 
tion of the legislature to effect what would constitute a most 
serious interference with the liberty of the subject and to 
perpetrate what can fairly be regarded as injustice, one should 
be slow to attribute such an intention to the legislature. . 
I recoil from the proposition that it was the mtention of the 
ae to trample underfoot in such an oblique fashion an 
d cherished principle established ‘ for the perfect adminis- 
tration of justice, and for the protection of the confidence which 
exists between a solicitor and his client.’ * In my opinion, this 
common law right has been left untouched by statute.” $ 


1 (1965) 28 M.L.R. 18 at pp. 25-26 (J. A. Speed). 


a nas N.Z.L.R. 191. 
3 M. Gressan, Hay and North JJ.; Stanton J. dissenting. 
4 There was in fact no possibility of the olient waiving his ae sinos 


5 Bullivant v. Att.-Gen, for Victoria [1901] A.O. 198 at p. 200. Other suthori- 
ties relied on in the majority judgments included Str ing v. Morgan (1560) 


For footnote 6 see rext page. 
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The Commissioner placed much reliance on Commissioners of 
Customs and Eacise v. Ingram,’ where an objection to production of 
documents, called for under section 20 of the Finance Act 1046, was 
based on the possibility of incrimination. It was said that to allow 
the objection would be “ stultifymg the whole purpose of the 
section.” * A short answer to this view, in its application to the 
West-Walker case, was provided by North J.°: 


“ It cannot, I think, be said that a limitation placed on the 

section preserving the privilege would have the effect of ‘ stulti- 

the whole purpose of the section’. . . because it is plain 

at the section is principally directed to the obtaining of 

information, records or other documents from sources where no 
privilege could exist.’’ 

Stanton J., dissenting, saw no ambiguity in the section, and 
was prepared to give it a literal interpretation. He said *°: 

“ The section was obviously intended to alter the existing 
law © and no ground for introducing this particular limitation 
is advanced except that, in its literal terms, the section is 
improper or or otherwise unwarranted. No court is 
justified in introducing limitations into statutes because it 
thinks, however strongly, that they should be there.” 

That the majority of the Court of Appeal correctly gauged the 
intention of the legislature is suggested by the fact that, in amend- 
ing legislation passed in 1958, the privilege is expressly preserved, 
subject to certain restrictions. 

Accepting that any decision on the effect of section 16 (7) of the 
Finance Act 1962, or a comparable provision, must turn on statutory 
interpretation, the search for legislative intent, and accepting too 
that the wording of the United Kingdom provision differs from that 
of the section construed in the West-Walker case, yet the fact that 
a long-standing common law privilege is in jeopardy (especially one 
affecting the legal profession) suggests the strong possibility that the 
New Zealand decision would carry considerable weight in an English 
court. If so, it appears that so long as the consultation of a solicitor 


Plow. 199; Duke of Newoastle v. Morris (1870) L.B. 4 H.L. 661; R. v. Bishop 
of Salisbur [1901] 1 K.B. 678; affirmed on appeal [1901] 2 a KB. 225; Vis- 
's Olaim 2 A.C. 889. 


r 191 si pp 3, por K M. Greason J. 
T 
8 rd Goddard O.J. at p. 929. 


eae a sce also Fair J. at pp. 207, 209; Hay J. at 


abais 


Oj ite vim of North J, in the extract last cited, on the mischief at which 

section was aimed. 

18 Earlier United om revenue statutes contain similar ‘‘ saving ’’ provi 
miona, Ca 8 41A (H) of of the Income Tax Act 1952. This could milite against 
a respect of s. 16 of the Finance Act 1962 which accords with 
hats of the, malais in io ew Zealand case. If it is proper to regard 
revenue legislation as forming a single context, the inclusion of a saving 
clause in one i and its absence in another ht give scope for the 
application of maxim eepressio unins est saclusio ius. 
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is concerned with lawful tax avoidance, communications received 
by him from his client would remain privileged %; were a solicitor 
to assist a client knowimgly in breach of law, he could, of course, be 
compelled to disclose communications made to him.™ 


P. E. KuBRDE. 


ATTORNEY-GENERAL OF CEYLON v. Rem —THe MALAYAN EXPERIENCE 


Attorney-General of Ceylon v. Reid} is the first case of its kind to 
have come before the Judicial Committee of the Privy Council. The 
question raised was whether or not a person could be convicted of 
bigamy if, during the subsistence of a monogamous marriage, he 
is converted to a faith which recognises polygamy and goes through 
another marriage. The purpose of this note is to draw attention to 
two Malayan decisions, unfortunately not cited to the Judicial Com- 
Inittee, which pomt to a contrary conclusion to that reached by 
the Judicial Committee, and to suggest that they are to be preferred. 

In Reid’s case, the respondent, who was a Christian domiciled in 
Ceylon, first married a Christian woman in September 1988 under 
the Marriage Registration Ordinance of Ceylon,? which provided for 
monogamous marriages. In June 1959 he embraced the Moslem faith 
and in the following month, July, he contracted a second marriage 
with another woman (who was also a Moslem convert) according to 
Moslem rites. He was charged under section 862 B of the Ceylon 
Penal Code.* 

The Supreme Court of Ceylon held that he was not guilty of 
bigamy and the Attorney-General appealed to the Judicial Commit- 
tee from this decision. 

The issue before the Judicial Committee was whether the second 
marriage was or was not void by reason of its being contracted 
during the subsistence of a monogamous marriage. It was argued 
on behalf of the appellant that as the parties had contracted a 
Monogamous marriage under the Ceylon Marriage Registration 
Ordinance, the parties to the marriage had thereby acquired a 
status to which obligations attached. Accordingly, a conversion 
to the Moslem faith (which permits polygamy) cannot affect this 


i Tn th fac ot wide powera vero in the Comminioner under Australian tax 
legislation, B. P. G., in ‘* Profession a al e a Goce 
Commissioner of Taxes” (1950) ALT Ae forward this conclusion, 
which accords fally with the later New Zealand decision. 

14 Communications in furtherance of fraud or crime are not privileged, even 

Sr ieee ti, ae eee Ay oe Gad Dn ia (1884) 14 
Q.B.D. 158; Williams v brada Ry. Land & Copper Co. [1895] 2 Oh. 751. 
1 All B.R. 812; commented on in (1965) 28 
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status and hence cannot enable the respondent to contract a legally 
valid polygamous marriage. This argument was rejected by the 
Judicial Committee. In dismissing the appeal, the Judicial 
Committee said *: 
“ Ceylon is a country of many races, many creeds and has a 
number of e Ordinances and Acts. The position there 
. . is similar to t in the former territories of British India, 
where, as was pointed out by Chagla J. in Khanam v. Irani,’ 
‘in matrimonial matters there is no one law which applies to 
persons domiciled in British India; they are governed by their 
personal laws which differ from community to community ’.” 

In coming to the conclusion that the respondent was not guilty 
of bigamy, the Judicial Committee relied heavily on two Indian 
decisions. The first of these cases concerned a Hindu who became a 
Roman Catholic and married in accordance with Catholic rites.* 
Subsequently, he reverted to Hinduism, and married another 
woman. Holloway and Innes JJ. held that he was not guilty of 
bigamy. Holloway J. based his decision simply on the ground that 
as Hindu law recognised polygamy, a second marriage according to 
Hindu rites was valid. Innes J. approached the case solely upon 
the interpretation of the relevant statute, i.e., 9 Geo. 4, c. 74, 8. 70, 
which reads 7: 

“ And be it enacted, That if any Person professing the Christian 
Re oe nar shall marry any other Person duri 
the Life of the former Husband or Wife, whether the secon 
marriage shall have taken place in the East Indies or elsewhere 
... shall be guilty of Felony . . .” 

The learned judge came to the conclusion that the statute 
rendered a marriage void in the case of persons professing the 
Christian religion at the time of the second marriage. Since the 
accused was not a Christian, the statute had no application *: 
“ Polygamy as an offence exists only by statute, and there is no 
statute applicable. .. .”? 

It is submitted therefore that in so far as that case turned on 
the interpretation of the statute 9 Geo. 4, c. 74, s. 70, it affords no 
authority for the determination of the issue in the instant case. 

The second Indian case, Datta v. Sen,” involved the question of 
succession rights but the point at issue was whether an Indian 
Christian who became converted to the Moslem religion could con- 
tract a second marriage while the first marriage was m bemg. In 
holding the second marriage valid, Henderson J. said 1°: 


4 Pea a WLR. 671 at p. ; [1965] 1 All E.B. S12 at p. 815. 

5 (1047) A.LR. (Bom.) at p. 278. 

© (1866) 8 M.H.O.R. VII, as cited in Reid*s Oase [1965] 2 W.L.B. 671 at p. 676. 
The report is not available here. 

T An Act for improving the administration of criminal justice in the Hast Indies. 

8 Note 6 above. A 

© LL.R. [1989] 9 Cal. 12. 

10 Ibid. at p. 16. Italics added. 
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“ In connection with marriage the personal law must be ap ied. 
In the case of Advocate-General of Bombay v. .Jimababai 
Beaman J. said this: ‘On conversion to M 
converts, no matter what. their previous religion may have been, 
must be taken at that moment to have renounced all their 
former religious and personal laws in so far as the latter flowed 
from and was inextricably bound up with their religion, and to 
have substituted for it the religion of Mohammed wtth so much 
of the personal laws as necessarily flows from that religion ’.”’ 
Is:this to be taken in its widest possible implications without any 
qualification whatsoever? Coming to the more specific question, 
does this mean that a Christian marriage which is monogamous 
becomes converted into a potentially polygamous marriage upon an 
alteration of faith from Christianity to Islam? The Judicial Com- 
mittee answered the question in the affirmative when it cited with 
approval the dictum of Sir Jocelyn Simon P. in Cheni (orse. 
Rodrigues) v. Cheni, where he said *: <‘ After all, there are no 
marriages which are not potentially polygamous, in the sense that 
they may be rendered so by a change of domicile and religion on the 
part of the spouses.” i 
The Judicial Committee in the instant case construed this to 
mean that obligations assumed upon undertaking a Christian mono- 
gamots marriage may in some circumstances be capable of change. 
Sir Jocelyn Simon P. (in Cheni’s case), when making this statement, 
had relied on Mehta (orse. Kohn) v. Mehta * as establishing that 
“ an English court has jurisdiction if the marriage is monogamous 
_ in its inception, notwithstanding that by a change of sect a second 
wife could validly be taken.” ™ i 
With due respect, that was not the ratio decidendi of Mehta’s 
case. For the husband of the petitioner had not altered his faith, 
nor had he contracted a second marriage. In other words, the 
question of the validity of a second marriage was not in issue. The 
petitioner had merely asked for a declaration in an English court 
that her marriage was null and void on the ground that she had 
thought the marriage ceremony was one of conversion to the Hindu 
faith. The question was whether the court had jurisdiction, and 
Barnard J. held that since the marriage was monogamous at its 
inception the court had jurisdiction. No doubt, the side-issue as 
to the possibility of a monogamous marriage according to the Arya 
Samaj sect, being converted into a polygamous marriage on altera- 
tion of faith to that of the orthodox Hindu sect (which permits 
polygamy), was considered but it was not necessary for the decision. 
Barnard J. pointed out the uncertainty of the law. He said ¥: 
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“ This is by no means clear: it is merely Sir Alfred Wort’s opinion, 
which I am assuming for the moment is right.” 

It is interesting to note that the Malayan decision of D.P.P. v. 
White *° (the facts of which are similar to those in the instant case) 
goes contrary to that in the instant case. Horne J., in convicting 
the accused of bigamy under section 494 of the Penal Code of the 
then Federated Malay States,’ said 18: 


“ a man who enters into a marriage relationship with a woman 
according to monogamous rites takes upon himself all the 
obligations springing from a mono us relationship and 
acquires by law the status of ‘ hase ’ im a monogamous 
marriage. He cannot, therefore, whatever his religion may be, 
during the subsistence of that monogamous marriage marry or 
80 through a legally recognised form of marriage with another 
woman.” 

In that case, the accused married his first wife in Taiping in 
1918 according to Christian rites. On January 10, 1986, he 
embraced the Moslem faith and married another woman according 
to Moslem rites. The learned judge held that a conversion to 
another faith had no legal effect upon the status which a husband 
had acquired by the monogamous marriage and hence he was guilty 
of bigamy under the said Penal Code. 

The crux of the matter seems to be that as put by Bucknill C.J. 
in the Straits Settlements case of R. v. Davendra (which was relied 
on by Home J. in D.P.P. v. White). Bucknill C.J. formulated the 
issue thus *: “the question whether the second marriage would 
be regarded as valid or not depends upon whether the court would 
recognise as legal the union or unions which the convert had 
contracted under his own former racial customs.” 

The statement seems to indicate that if the prior union or unions 
are to be regarded valid despite conversion to a faith with different 
personal laws, then the status attendant to such union or unions 
remains unaffected. The learned Chief Justice, speaking of the 


16 (1940) 9 M.L.J. a4. 
11 Revised Laws of the F.M.B., 1985, Oap. 45. The then Federated Malay 


States comprised Negri Sembilan, P , Perak and Selangor. The 
unfederated Malay states, i.o., Johore, edah, Kelantan, Perlis and 
Trengganu, together with P and Malacca (which were a part of the 


Biraits Settlements), joined the eration of Malaya in 1048. The Penal 
Code, F.M.8. 1985, dap. 45, was extended in its application to the other 
states in the Federation by the Penal Oode (Amendment and Extended Appli- 
cation) Ordinance 1048 (F. of M. No. 1). The section is in part materia with. 
s. 826 B of the Ceylon Penal Code. It provides: “ , having a 
husband or wife living, marries in any case in which such marriage is void 
by reason of its taking place during the life of such husband or wife shall be 


18 £1940) 9 M.L.J. 214 of p. 215. Italics added. 

19 1 M.O. 5L A Hindu had married monogamously under the Ceylon Marriage 
Registration Ordinance 1907 and upon conversion to Christianity married 
another woman in the Straits Settlements. He was held guilty of bigamy 
under s. 494 of the then Straits Settlements Penal Code by the Bi re 
Assize, B. 494 ıs in pari matena with s. 862 B of the Ceylon Penal o. 

2 1 M.O. 5l at p. 54 ics added. 
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validity of Hindu polygamous marriages and the position of a 
Christian convert, said ™': ‘‘ if a Hindu went through a second Hindu 
ceremony of marriage with a Hindu woman, the first wife (also 
married by Hindu rites) being alive, he could not be prosecuted 
for bigamy; a different consideration arises when Christian converts 
are concerned.” 

Implicit m this statement is that if a Christian, being married 
according to Christian rites, converts to Hinduism (which admits 
polygamy) and should marry another woman, he would be convicted 
of bigamy. 

The rationale behind this conclusion, as has been indicated, 
seems to rest on the validity of the prior marriage. That such prior 

i are valid was conceded by Bucknill C.J. Thus, speaking 
of the position of a Hindu who converts to Christianity in the con- 
text of matrimonial law, he said ™: ‘* the conversion of a Hindu to 
Christianity with its consequence of his expulsion from caste does 
not dissolve or affect the validity of a marriage properly effected by 
Hindu rites by that Hindu prior to his conversion.” 

Although Bucknill C.J. was speaking in a slightly different con- 
text, it seems clear that the legal obligation springing from the 
status of a monogamous union contracted prior to conversion 
remains intact and cannot be blown away by the side-wind of con- 
version. By parity of reasoning, although a person who converts 
to the Moslem faith renounces his “‘ former religions and personal 
laws,” * it is not without qualification. D.P.P. v. White demon- 
strates that there is a suspension of that aspect of the personal law 
relating to matrimony if, prior to conversion, the convert had com- 
mitted himself to a monogamous union. 

In the instant case, the Judicial Committee said ™*: 

“ In their Lordships’ view in such countries there must be an 

inherent right in the inhabitants domiciled there to change their 


21 Ibid. at p. 58. 

293 Ibid.: see Administrator General of Madras v. Anandachn and others, LL.R. 
9 Mad. 466. The case concerned succession rights bus the pomt at issue was 
whether the testator's first marriage before convermon to Ohristianity was 
valid. The circumstance leading to the issue was that one Kristnama, a 
Brahman, married » Brahman girl in 1850. At the date of the marriage, 
the ] was eight years old, and, acoarding bo Hinda eee 
B is bindmg despite the fact that.there was non-consummation. 
LBB y ina felak became B Cee Oe P0k Bir m) Gil when i 
an which she could have cohabited with him, she refused 
thas he was a Christian and had therefore been expelled from 
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tention ever of living with him and renounced all claims of any nd 
ainsi him. In 1858, the testator married another woman accordi to 
Ohristian rites. He died intestate in 1881 and his wife and other relatives 
claimed his . Parker J. held thas although by Kristnama's conversion 


to Christianity became ‘‘ otvilly dead ' in the eyes of Hinduiam, neverthe- 
pa ne alanis eg reg: Nie a 
subsequent marriage Christan rites was null and void. 
Be Deaman, <- i Adooodta: malo Bombay 7, Jimababai, LL.B. [1989] 
2 Cal. 12 at p. 16. : 
m [1965] 2 WLR. O71 at p. 678. Italics added. 
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religion and personal law and so to contract a valid poly. 
marriage if recognised by the laws of the country notwi a 
ing an earlier marriage. If such inherent right is to be abro- 
gated it must be done by statute.” 

D.P.P. v. White indicates that no legislation is required to 
render the subsequent marriage after conversion void. Although a 
potentially polygamous marriage may for some purposes be 
regarded as monogamous on an alteration of faith,** it does not fol- 
low that a monogamous marriage will be converted to a potentially 
polygamous marriage (for the purpose of bigamy) upon conversion 
to a faith permitting polygamy. The dictum of Sir Jocelyn 
Simon P. in Cheni’s case that in a multi-racial society no marriage 
is not potentially polygamous (in the sense that parties may convert 
to a faith which recognises polygamy) does not appear to be sup- 
ported by authority. Moreover, it seems anomalous that while the 
second marriage is valid, it is at the same time an “ adulterous 
association,” 2 upon which a petition for divorce may be granted to 
the first wife. 

There are thus two conflicting lines of authorities which reflect 
the techniques of ew post facto rationalisation. It is submitted that 
D.P.P. v. White is more acceptable on policy grounds. For the 
existence of the law of bigamy presupposes that monogamy achieves 
greater happiness in the institution of marriage. Moreover, there 
has been a growing tendency among Moslems themselves to advo- 
cate the abolition of polygamy.** Further, when parties contract a 
monogamous union, monogamy should be the essence of the con- 
tract, and one party should not be allowed to change the character 
of the union by mere conversion. 

In the instant case, it was conceded by the appellant that the 
conversion was genuine although some doubts were expressed in the 
courts below. Be this as it may, it is envisaged that difficulties 
would arise regarding the test of a genuine conversion. If following 
the tenets of a religion is to be ane of the tests, there is no guarantee 
that the convert would remain as fervent after marriage. Would 
the fact that a marriage took place so soon after conversion militate 
against the genuineness of the conversion? It would appear from 
Reid’s case (where the marriage took place about one month after 
conversion) that it would not. It is submitted, however, that the 
conclusion to be drawn from a hasty marriage after conversion is, 
to say the least, suspect. The Judicial Committes in coming to its 
conclusion may have been sealous in upholding and promulgating 
the freedom of religion with an optimum degree of tolerance. How- 
ever, when viewed in the light of the conflicting public policy as 


25 Sinha Peerage Claim [1946] 1 All E.B. 848. 

26 The paint was not argued but the Judicial Committee expressed its opinion 
upon the matter. 

27 Ahmad Ibrahim, ‘‘ Malays Harmed by ‘ Special Rights ','' Seed, Vol. 8, No. 1. 
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mentioned, the balance should be tilted in favour of regarding the 
second marriage as void and bigamous. 

Fortunately, the Privy Council is free from the fetters of stare 
decisis and it is hoped that the Judicial Committee will have an 


opportunity of re-examining the question. K. L. Kon. 


FENCING AND THE UNREASONABLE WORKMAN 


Tux recent case of Pearce v. Stanley-Bridges Lid.’ raises once more 
one of the basic problems underlying the extent and application of 
the Factories Acts safety provisions, namely, that relating to the cir- 
cumstances in which the duty to fence arises under section 14 (1) of 
the Factories Act 1961. Indeed, this section has been the subject of 
so much litigation that one could be forgiven for supposing that its 
fundamentals were by now well established. However, it may be 
that the very simplicity of the safety provisions has been directly 
responsible for the tangle of special pleading that has rendered 
more than problematical not only the predictability of liability in 
accidents where injury has occurred but also the securing of a 
measure of preventive caution for the future. 

A skilled maintenance fitter suffered an injury, the occasioning of 
which was largely unexplained, whilst at work adjusting a com- 
pressed air lifting machine: his arm became trapped in some way 
between the machine’s platform when it rose unexpectedly and an 
adjacent conveyor belt. He alleged that the gap between the 
machine and the conveyor belt should have been fenced but his 
claim was dismissed by McNair J. On appeal, the breach of the 
duty to fence was urged strongly upon the court but the court held 
unanimously that there was no duty at all to fence the gap. Wil- 
mer L.J. said that there were no cases where a duty to fence arose 
from the proximity of a machine to some other part of factory 
equipment. The nearest case, he maintained,’ was Irwin v. White, 
Tomkins & Courage? where the danger arose from the proximity of 
the moving part of a hoist to the stationary parts of the same hoist 
—the danger arose, that is, from the proximity of the dangerous 
part to another part of the same machine. He then used the 
standard test as enunciated by du Parcq L.J. in 1987 in Walker v. 
Bletchley Flettons Ltd.,* as to when a part of a machine is danger- 
ous so as to require fencing, to argue that it was not reasonably 
foreseeable that an experienced maintenance fitter would do what 
the plaintiff had done. Since this is the basis of his judgment that 
there was no duty to fence, it is necessary to call attention to certain 
important aspects of the du Parcq dictum and the manner m which 
it has been applied and used by the courts. 


1 1 W.L.R. 981; 2 All E.B. 504. 
2 2 All B.B. 504 at p. . 
3 1 W.L.R. 887; ] 1 All E.R. 545. 
t 1 Al B. . 176. 
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Du Pareq L.J. said: ‘ A part of a machine is dangerous if it is 
& possible cause of injury to anybody acting in a way which a 
human being may reasonably be expected to act in circumstances 
which may be reasonably be expected to occur.”? When applying 
this, it must be noted that the question of what is dangerous is not 
decided by reference to what either a reasonable employee would do 
or to what the plaintiff did in fact.” As Ashworth J. said in Rush- 
ton v. Turner Bros. Asbestos Co.,* “.. . it is not only the sensible 
workman who is within the protection given ” by the Act. Indeed, 
only a little earlier than the present case, McNair J. said, in circum- 
stances where it was even more justified from the point of view of 
the plaintiff’s lack of care for himself, that the test was not whether 
the plaintiff’s own act was reasonably foreseeable, but whether the 
machine was “‘ dangerous to anyone acting in a reasonably foresee- 
able way.” | He described the plaintiff’s act as an “ act of extreme 
folly outside the reasonable anticipation of any prudent employer.” 
The plaintiff, employed in the packing plant of the defendant’s fac- 
tory, entered the dust extractor plant in order to catch a pigeon. 
He reached over an unfenced studded revolving shaft and his arm 
was caught. The judge found that the shaft was dangerous because 
the accident could have happened to an employee legitimately there. 
Thus, it could not be said here that the machine was safe for all 
except the “‘ incalculable individual.” * To be foreseeable for this 
purpose, the accident and how it came about need not be “ very 
probable ” if it could be said to be reasonably foreseeable,” or even 
‘< possible.” 1° But it may be that machine failure can rate a differ- 
ent treatment from human failure. 

The plaintiff in this case was merely careless, but it has been 
suggested that if the injury occurred as the result of the plaintiff’s 
deliberate act, then he would not be able to recover as this could 
not be said to be foreseeable. But the rationale of this is doubtful 
unless it is related to the situation where no injury would have 
occurred but for the deliberate act. However, if the accident could 
have occurred as the result of a negligent or a deliberate act, the 
fact that it was the latter would not seem to affect the question of 


whether a part was “ dangerous.” 4 
We are thus attempting to discover whether there is a duty to 


5 Boe Uddin's case (infra). 

i) ] 1 W.L.R. 96 at p. 99; [1950] 8 All B.R. 517 at p. 519. 

1 Uddin v. Associated Portland Coment Manufacturers Lid. [1965] 3 W.L.B. 
827 at p. 884; 1 All B.R. 847 at p. 

8 Smithwick v. National Coal Board (1980) 2 K.B. 887 at p. 854, per 
Denning L.J. 

° Dann v. Birds Hye Foods Ltd. [1959] 2 Q.B. 268. 

10 Pugh v. Manchester Dry Dock Oo. ] 1 W.L.B. 880; [1954] 1 AN 

600. 


H 
11 Carroll v. Bar A.O. 477; Dickson v. Flack [1952] 2 Q.B. 464; 
Haves v. Morris Motors ] 3 Q.B. 885. 
1 Bee Irwin v. White, Tomkins d Oourage [1964] 1 All H.R. 545, esp. at 
. 550 and SL 
13 This aspect was not considered in Uddin's case (supra). 
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fence, no matter how the particular accident came about. To decide 
what is a ‘‘ dangerous part ” the “ foreseeability formula ” enun- 
ciated by du Parcq L.J. should be applied in each case. It cannot 
be decided by reference to other cases, except for the purpose of 
determining what is, say, a “‘ machine ” or a ‘* part ” of a machine. 
But a similar sort of question has arisen before in Midland § Low 
Moor Iron & Steel Co. v. Cross, where the danger arose from the 
proximity of the machine to the materials being worked on it. The 
House of Lords there upheld the Divisional Court’s decision to the 
effect that the court must consider wh “ when the machine is 
in operation and being worked as it was designed to work, the part 
becomes a dangerous part of the machinery as a result of the opera- 
tion; in other words, not whether the component is dangerous in 
itself, but whether the machine becomes dangerous as a result of the 
operation.’? 

Wilmer L.J., in Pearce’s case, maintained that it had not been 
suggested that the moving platform was a cause of any foreseeable 
danger.?° Apart from the difficulties of describing any sort of even- 
tuality as of a type you ought or ought not to foresee if it cannot be 
explained how the particular accident occurred, it would seem that 
this is question-begging, for you cannot take a machine at rest and 
in isolation. It would scarcely be logical to determine whether the 
machine was dangerous only by reference to it when at rest and then 
require, as does section 16, that the fencing be m place when the 
machine is in motion. To do so might be to exclude considerations 
of the potentialities of the machine while in motion. Further, sec- 
tion 16 requires that the fencing be in position not only when the 
machine is in motion but also when it is in “ use ”—thus “‘ use ” 
must refer to something other than the dangerous nature of the 
machine at rest without any job being worked on it. In the present 
case, therefore, it is submitted that it is necessary to look not at the 
liftmg machine in isolation but at the circumstances in which it is 
called upon to work. If its normal task is to rise to a certain height 
at a close distance from a stationary object, then it would seem, on 
analogy with the reasoning in Cross’s case, that the lifting machine 
itself was ‘© dangerous.” 

If this argument be accepted, the question of how the fencing 
requirement is to be satisfied arises. Harman L.J. rejected the 
suggestion that the gap between the lifting platform and the station- 
ary apparatus should be fenced on the grounds that the section 
requires the dangerous part to be fenced. However, two arguments 
may be advanced against this: first, that section 14 (1) is not 
concerned with specifying how a danger should be avoided and, 


te ee ee [1955] A.O. 740 
15 "3 D WR. 1180; 8 All E.R. 572 (ELL.); [1964] 2 W.L.R. 
ot ter Div.) 


[1984] 3 All B.B. 
16 [1965] 2 AN E.R. 504 si p. 596. 
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secondly, that the fencing must eliminate the danger so that the 
section is only satisfied if the fencing is adequate to protect against 
the risk by reference to which the part has been characterised as 
“ dangerous.” This must involve a consideration of the effective- 
ness of the method employed for guarding against the danger. 
Accordingly, if fencing the “ gap ” removed the dangerous potential 
of the lifting platform, then it could be said that the dangerous part 
is itself “ fenced ” in the sense that the risk which made it dangerous 
has been obviated. 

Thus, Pearce v. Stanley-Bridges would seem to be not a wholly 
satisfactory decision, even in the circumstances of the unhelpful 
evidence, in that it appears to import a limitation not only by 
reference to the particular workman who has been injured, but also 
to the manner in which a “ part ” of a machine can be fenced. 


D. M. Emmys Evans. . 
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REVIEWS 


Tue Lerrens or Faeprric WrutzaM Marruanp. Edited by C. H. 8. : 
Frroot. [Cambridge: University Press. 1965. xxiv and 
889 and (index) 6 pp. 84s. net.] 


Turis volume, which has been handsomely produced by the Cambridge 
University Press tn conjunction with the Selden Society, contains all the 
known surviving letters, some 501 in number, of F. W. Maitland, apart from 
mere notes or memoranda of business engagements. It is a fascinating book, 
and as one reads one is continuelly struck with amasement at what Maitland 
accomplished in his fifty-six years. By the time of his early death he was in 
the same class of historians as Gibbon and Macaulay. Yet for most of this 
time he was a sick man, compelled to winter out of England, and in the rest 
of the year to discharge the duties of his Cambridge Professorship. To take 
the years from 1886-98 alone, one cannot help wondering whether any other 
English scholar in any subject has produced within so short a period of time 
such a quantity of work of the highest quality. In 1898 be published his 
edition of the Parliament Roll of 1803. In 1895 appeared the great History 
of Hagksk Law with which Pollock’s name is associated. In 1897 came the 
masterly Domesday Book and Beyond, and as Mr. Fifoot says, “ Throughout 
these preoccupations his time end his mind were at the call of the Selden 
Society, to set its standards and to foster tts growth. Between 1889 and 1898 
he was solely responsible for two volumes, jointly responsible for a third and 
closely associated with a fourth” It is dificult to imagine how it was 
done without modern aids to research such as typewriters, dictating machines 
and micro-photographs. (One letter (No. 881) shows that at the turn of 
the century Maitland was using photographs of Yearbook manuscripts. By 
modern standards they must have been clumsy affairs.) No doubt Maitland 
had certain advantages. He was not submerged beneath the unnecessary 
committees (and their reports) of modern university Hfe. Nor was he worn 
down with the grind of tutorial teaching; indeed it is noticeable that under- 
graduates hardly appear in his letters at all, except for one (No. 74), which 
makes the perciplent comment that young Englishmen are too shy to benefit 
from the case method of teaching. But several letters (Nos. 81, 224) indicate 
that he was punctilious about discharging his lecturing obligations even in 
subjects in which be was not primarily an expert but called upon to help 
by reason of the absence through illness of another member of the Faculty. 
On one occasion (No. 41) he complained of the burden of examining. (It 
would be interesting to know just how many scripts he hed to read that 
year. One suspects that the number was in dosens when today it would 
be in hundreds.) Nor was Mattland the kind of don who refuses to take a 
proper share in the administrative work of his university. He served for a 
time on the Council of the Senate and was assiduous in the discharge of his 
duties. But it is plain from some incidental remarks that he could do in e 
few weeks, or even in a few days, in the Public Record Office what would take 
other men months or even years. It ig also probable that printers and 
publishers worked with a greater speed in those days. For example, the 
Life of Loske Stephen, begun as a labour of love in October 1904, was ready 
for the printer in May 1906 after Maitland had taken almost painful anxiety 
to consult all those who might have been able to help on even the smallest 
points of fact or comment. The proofs had been returned within two months 
and the index was beng compiled in September, and the whole work was 
ready for publication in October of the same year. “Never no more 
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biographies for me,” said Maitland as he laid down his dutiful pen only 
two months before departing on his last voyage to the Canaries. 

But really this extraordinary career would have been possible only in an age 
which idolised the amateur in all spheres of life as Victorian England did 
Netther Eton nor Cambridge have ever been notable for the pressure which 
they have put on able boys. They have held firmly to the belief that perhaps 
the greatest service which any educational institution can perform for tts 
members is to leave them alone. It is a twentieth-century fallacy, to believe 
that what is not taught is not learnt. So Maitland came up to Cambridge 
as a commoner from Eton knowing a little Classics, some more about English 
Literature, and with some fondness for music and running. At the end of 
his first year “the idle whim of an idle undergraduate” led him into Henry 
Sidgwick’s lecture room, where his mind became fired with enthusiasm for 
philosophy. Unsuccessful m his application for a Fellowship at Trinity, 
Cambridge, he was called to the Bar, where for three years he was in the 
chambers of B. B. Rogers, who later pald this tribute to his pupil: “He 
a ee ee ee 
a lawyer as I had never met before. aa ee ee 
and how he acquired his mastery of law; he certainly did not acquire it in my 
chambers; he was a consummate lawyer when he ens them.” Chance 
again played its part when an idle hour in the library of a London club 
induced Maitland to take down Stubb’s Constitutional History. From thet 
moment Maitland knew that his life’s work lay in Engish Legal History. 
All the equipment of the medieval historian—Latin, German, French, 
palacography—he acquired apparently unaided in his own time. 

One cannot help imagining how it would all be today. Mattland would have 
arrived at Cambridge with testimonials and scholarships. He would have 
been carefully tutored throughout his three years, and then, after a period at 
the Bar, would no doubt have been tempted back to Cambridge to engage upon 
“postgraduate research” (how Maltland would have laughed at that term) to 
be followed inevitably by a fellowship. Maitland would then have won his 
spurs writing case notes for the learned reviews (one thing can be sald with 
certainty, Maitlend’s notes would have been more modest and more courteous 
in tone then most of those published today). One hopes, without conviction, 
that the professionalism of 1845 would have produced the same golden 
triumphal result as the casual amateur attitude of late Victorian England. 

It was hardly to be expected that this volume could throw much new light 
on Maitland as a person or on legal history as a subject, but there are some 
revelations which are either interesting or entertaining. Probably few 
suspected that Maitland had such close contact with the world of scholarship 
in the United States and particularly at Harvard. Indeed one is inclined 
to suspect that his genius was more recognised on the far side of the Atlantic 
than in England. Those who are interested in the history and affairs of 
Cambridge Universtty will find much of novelty in the correspondence with 
Henry Jackson, most of which is here printed for the first tme. A few odd 
quotations may be given: “My voyage was abominable. I am driven into 
the Second Class. I like Second Class men (not women); they are often very 
interesting people who have seen odd things and been in strange places” 
(No, 845). “At times I bate Equity and think of her as a short-sighted busy- 
body. Yet I was bred in Equity chambera and you should despise the common 
lawyer as an inferior person” (No. 472). 

On Legal History as a subject there is a letter (No. 8) from Maitland at 
the age of twenty-six which showed that his powers were already mature and 
developed. There is also much of interest on the technique of editing year- 
books and also something on the internal history, much of it sad, of the Selden 
Society in its early days. New light is also thrown on the suppressed Rolls 
Series edition of Glanville A little more light 1s also thrown on the 
mysterious question of Pollock’s share in the great History of Hughsh Law. 
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Unless there is some unpublished memorandum on the subject in the Pollock 
family papers we shall never know what impelled him to acquiesce in the 
decision to place his name first on the title page of this work when his 
contribution to it. amounted to no more than one-fifth It is, incidentally, 
worth quoting Maitland’s comment on Pollock as a Professor (No. 878): “I 
don’t precisely know why F. P. made room at Oxford, but he is very well 
paid as Editor of the Law Reports and I think that he had difficulty in 
obtaining hearers—or rather that he would not make any effort to obtain 
them. He has no notion of adapting supply to demand: you must take what 
he thinks good for you or leave it alone, and the young gents with examinations 
before them left it alone.” 

Perbaps two personal reminiscences by the present reviewer may be per- 
mitted. Some ten years ago I was talking to Sir Maurice Powicke about Mait- 
land and I made the not very original statement thet he was the greatest of 
legal historians. “The greatest English historian,” said Sir Maurice firmly. 
Secondly, just after the war I noticed in Bowes & Bowes bookshop, Cam- 
bridge, an edition of the Oolected Papers. The price asked was £90. This in 
itself discouraged me from going further, but on opening the volumes I found 
that they had belonged to A. J. Carlyle and had been heavily annotated by 
him. In particular the first essay in the volume, Maitland’s Fellowship Disser- 
tation on Liberty, was the subject of much annotation, some of it highly 
critical. Some person or some body, somewhere, must now own this valuable 
book. Could they not be persuaded to publish Carlyle’s marginal annotations? 
They would be more valuable than much of what is now published on legal 
history or jurisprudence. 

One ends as one began, full of admiration and awe for the genius of this 
remarkable man, and for his modesty, courtesy and courage. (Is there per- 
haps a cloud across that sun in the shape of mild anti-Semitism? Some of the 
letters (Nos. 188, 858, 417) seem to indicate such a failing, but tt may be sald 
in Mattland’s defence thet this prejudice, if it existed, was common enough in 
Englishmen of his generation and social class and did not appear to them the 
terrible thing which the mid-twentieth century has made it.) 

Finally, it must be sald that Mr. Fifoot has produced a splendid plece of 
scholarship after Mattland’s own heart—exact, sensitive and full of learning. 
That there is an admirable index goes without saying, but the volume is pre- 
fixed with a list of letters which contains the following information: the date. 
of the letter, the place from which the letter is written (if different from the 
superscribed address, this is put in square brackets), the correspondent, and 
the source from which it is now printed, indicating whether original, printed 
or transcript. Then follows an admirable brief Hst of the correspondents. 
(There is one small misprint which I noticed on p. xxii, line 16, and the sense’ 
seems to require the insertion of “out” after the first word on the fourth line 
of p. 1%.) The concise notes to the letters are Just full enough to elucidate 
an obscure or casual reference, and show that an infinity of trouble has been 
taken to track down the smallest detail Mr. Fifoot deserves the- 
congratulations of all who are interested in law, history and scholarship. 


R. F. V. Heovsrom. 


Carry & Jacos’s Qurex’s Bence Forms. Nineteenth edition. 
By I. H. Jacos, LL.B. don: Sweet & Maxwell. 1965. 
xxix and 1088 and (index) 96 pp. £12 12s. net.] 


“Marrer Jacon,” says the Lord Chief Justice in his Foreword, “is to be con- 
gratulated on the initiattve shown in this new presentation and on the care 
and labour expended on it. It should be of immense value to the practitioner.” 
There can be no doubting the correctness of his Lordship’s appreciation, 
though the practitioner he has in mind must be primarily the busy Junior 
whose practice includes a frolic in the Bear Garden two or three times a week. 
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One of the few advantages of being an elderly silk is that nobody any longer 
asks you to do this, nor are you allowed to settle the documents on which other 
people do it. Such a one therefore peruses these pages with mingled feelings 
of admiration and relief; and also, alas, with failing memory. When did he 
last see a Writ of Retorno Habendo (Form 1840)? “Therefore we command 
you thet you cause to be returned to the said C.D. without delay the goods 
_ and chattels aforesaid: to hold to him irreplevisable for ever. And in what 
manner.” He likes those last four words; there is a certain punch in them 
(possibly below the belt?) but be cannot recall, if indeed he ever knew, their 
precise purport. Master Jacob knows all right, but he does not give much 
away. “Conclude,” says he darkly and in brackets, “as in a writ of A. fa.” 
But it is nice to know that the next time you are briefed to lead for the 
defendant in an action of replevin which has been removed by certiorari from 
the county court to the High Court (Form 1885) you will be covered by the 
appropriate documentation. 

At some time in his career every practitioner has had a case, apparently 
quite stmple at the outset, which unexpectedly started to go wrong at every 
imaginable stage and went on going wrong at a good many others which he 
had never imagined at all One used to have dreams about such cases. Noth- 
ing, for instance, could be simpler at first sight than an action for the unpaid 
instalments on a motor-car due under a hire-purchase agreement and for the 
recovery of the car itself. The hire-purchase finance people start off under 
O. XIV (see Form 15) and serve the writ on the defendant in person. Little 
do they guess what is coming to them. The defendant takes no notice of the 
proceedings at all and they sign judgment in default of appearance (Form 70). 
The defendant now consults a solicitor who applies to set aside the Judgment 
on the ground that the defendant is an infant and did not understand what 
was going on (Form 74). The finance company then think it prudent to add 
the guarantor of the hire-purchase agreement as a defendant (Form 148). 
This involves loss of time, and the original defendant takes advantage of it 
(a) to come of age, (b) to change his name by deed poll (Form 1556) and 
(c) to apply for legal ald (Form 141). The next thing that happens is that 
the guerantor goes mad within the meaning of O. LXXX, r. 1 and authority 
hes to be given by the Court of ProtecHon for the Receiver to act as his 
guardian ad Kiem (Form 964). At this point you advise your clients that 
there is nothing to be gained by carrying the proceedings further. But the 
finance company say that the matter is one of high principle and insist on 
going on. So you serve notice of an application for further directions (Form 
408). By this time the Receiver has faded out of your dream and the guar- 
antor is now appearing in person, his solicitor having withdrawn from the case 
(Forms 1202 and 1208). He applies to have the action transferred to the 
Commercial List (Form 1552) and the master orders it to be tried at 
Manchester with a City of London Special Jury (Form 1558). This does not 
sound right to you, so you appeal to the Judge in chambers (Form 1599) who 
says that the plee of infancy raises complicated questions of account and 
transfers the action to an Official Referee (Form 1149). You then copy the 
particulars out of the log book of the motor-car Into a Scott Schedule (Form 
1168) and at long last you come on for trial At the hearing neither of the 
defendants turns up, but the first defendant has written a letter to the court 
—from an address in Pakistan. You get judgment against both of them and 
discover that, luckily, Pakistan is one of the territories that the Forelgn Judg- 
ments (Reciprocal Enforcement) Act, 1988, applies to (see p. 442). But this 
machinery takes its time, and while it is churning over you take out a A. fa. 
against the guarantor (Form 756). In due course the sheriff makes a return 
of milla bona (Form 768); but worse is yet to follow, for tt turns out that the 
guarantor is a Beneficed Clerk and the sheriff makes a further return accord- 
ingly (Form 776). You are just wondering whether you dare advise the issue 
of a writ of Fieri Faotas de bonis Heclesiasticis directed to the Bishop of 
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Morton-in-the-Marah (Form 886) when you wake up. You do not have much 
appetite for breakfast but it is a comfort, as you review the events of the 
night, to realise that Master Jacob never allowed you to put a foot wrong. 
You can take it from me that he never will. 4 

C. P. Harvey. 


Stoos IN Croonat Law. By Norvau Morris and CoL 
Howard. [London: Oxford University Press. 1964. 270 pp. 
48s. net.] 


Tomas Brvew in the preface to his Principles of the Law of Negligence 
quoted a reflection ascribed to Sir Roger L’Estrange: “Most prefaces are 
effectually apologies, and neither the book nor the author one Jot better for 
them. If the book be good, tt will not need an apology; if bad, it will not 
bear one. For where a man thinks by calling himself noddy in the epistle 
to atone for showing himself to be the one in the text, he does, with respect 
to the dignity of an author, but bind up two fools in one cover.” 

These cautionary words are not wholly inappropriate for this collection of 
essays by two academic lawyers. While the authors have indulged, to no dis- 
cernible harm, in the practice warned against, they have put more distance 
between themselves and their readers by inviting a distinguished Australian 
judge to write an “introduction” to the essays—which ls another way of 
describing a foreword. The authors, whose essays are always stimulating if 
somewhat uneven in both textual and literary quality, must consequently suffer 
the over-shadowing effect of a quite brilliant introduction. L’Estrange’s words 
of caution could be varied in the following way: “ Most introductions by distin- 
quished third partles detract from the book’s value. Elther the author has 
insufficient faith in the value of his work that he has to seek its bolstering by 
an introduction and readers will read no further; or if his work is valuable he 
runs the risk of comparison which diminishes the value of his contribution.” 

Mr. Justice Barry's setting of the Australian criminal law scene inevitably 
takes pride of place in any reviewer's critique of this important addition to 
criminological Hterature. I use the word “criminological” quite deliberately, 
since the intrinsic merit of this work—and the authors ably support the 
learned judge's theme—is tts conception of the criminal law and penal lew as 
a unity. Mr. Justice Barry writes in a vein that is essentially sociological in 
its approach to legal problems: “ [Judges] require also the fabric of know- 
ledge of the mainspring of human conduct. The history of science is a 
continuous record of the detection and discarding of felse assumptions and 
wrong theorles.... The function of the criminal law is by its nature only an 
approximation, often rough and crude, to ideal Justice, for the courts are il- 
equipped to walk the secret ways of the human spirit. That cannot be done 
‘without a talent for wonder, a minimal grace of compassion, and a small 
well of tears, for man caught Mm the terror of discontinuity’ (M. L. West, 
Daughter of Silenoce).” 

This refreshing (unlawyerly?) attitude to the problem of crime is in 
striking contrast to the legally insular outlook of the members of the recent 
Inter-departmental Committee on the Court of Criminal Appeal under the 
chairmanship of Lord Donovan. Faced with a modest proposal from a witness 
that the criminal appellate tribunal should automatically review every lengthy 
sentence of imprisonment passed on offenders by the single trial judge, the 
Committee’s response was both lame and evasive: “This seems to us to have 
nothing to do with the machinery of appeal Automatic review of sentences 
raises wide questions of penal policy and the treatment of sentenced offenders 
which are outside our terms of reference [which included the constitution, 
powers, practice and procedure of the Court of Criminal Appeal]. It is, 
Bes Se ena ee ee ere eon S 
Criminal Appeal” 
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tamount to saying that matters of penal policy are no concern 
of criminal justice, of which the machinery of the appellate 
system stands at the apex. Perbaps one need do no more than remind Lord 
Donovan and his fellow committeemen that Mr. Justice Stephen—himself no 
raging radical (even among lawyers)—once opined that the sentence of the 
court is the pith and substance of the whole criminal process. Sentencing is 
not just an afterthought to the trial, or even part of the criminal process at a 


P 


dichotomy, lawyers and judges have done a disservice to the development 
of a rational attitude to the age-old problem of crime and punishment. 
Mr. Justice Barry’s introduction is a ctvilised plea for Judges and lawyers 


The other striking feature of most of the essays is that the authors have 
served notice on the Engish legal profession—much as Sir Owen Dixon did 
in Parker v. The Queen (1968) 87 A.L.J. 8, 11—that in the future, wisdom 
shown by the common law will not continue to be directed from London, but 
that Commonwealth lawyers nurtured in the common lew tradition will depart 
from hallowed doctrines, if and where necessary. The authors spell this out 
most clearly in the essay on the definition of murder. Once more the House 
of Lords’ objective test of murder, propounded m D.P.P. v. Smith [1961] 
A.C. 290, is given the treatment it deserves—outright condemnation. When 
Mr. Justice Holmes said in 1961, “acts should be Judged by their tendency 
under the known circumstances, not by the actual intention which accompanies 
them” (The Common Law, p. 66), he committed one of his few aberrations, 
which the House of Lords has now perpetuated into a communis error. It 
is a curlous feature that English judges, who have insisted so dogmatically 
on the moralty of the criminal law, should invoke so readily Holmes’ objective 
theory of Hability. The morality of punishment holds that it is both less 
wicked to inflict harm by grossly negligent conduct than to inflict the same 
harm deliberately, and that cases go morally disparate should not evoke like 
punishment, particularly where it is the mandatory death penalty. Could it 
be that, tmperceptibly, the Judges are discarding the fundamental basis of 
criminal justice in favour of a system of social defence (see Hart, The 
Morakity of the Orieinal Lore)? 

The authors propose ea humanised defmition of murder; it seems only 
strange that they should not have recommended that murder should be simply 
the intention to kill, while all other forms of unjustifiable homicide should 
be relegated to the crime of manslaughter. 

The authors take a similarly humane look at the law of provocation. But, 
while they criticise forcibly the constituent elements of the English rule, they 
have missed a golden opportunity of expanding the notion of provocattve acts 
by the victim. Instead of concentrating upon the offender’s response to 
provocative acts, a harder and longer look at the victim’s role—and not Just in 
the realm of homicide, but in all crimes—would heve been profitable. Victimo- 
logy has been a study of the criminologists since von Hentig’s book The 
Ortevinal ond his Victim in 1948; it is high time that the criminal lawyers 
reflected this sociological study in their own discipline. 

Other essays are of less immediate impact. That on strict responsibility 
is little more than a compendious brief of Mr. Howard’s valuable book, 
similarly titled. A further essay, “A New Manslaughter,” promises more 
than it offers. The authors endorse an Australian judgment in R. v. Howe 
[1958] S.A.S.R. 95 at p. 121, where the South Australian Court of Criminal 
Appeal concluded thet a person who is subjected to a violent and felonious 
attack and who, in endeavouring by way of self-defence, exercises greater 
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force than a reasonable man would ordinarily consider necessary, but uses 
no more force than he honestly thinks necessary, he should be guilty not of 
murder but manslaughter. This situation is just another aspect of victimo- 
logy, and should be so treated. And even if tt is not, is there any virtue in 
reducing the heinousness of a crime so long as the penal sanctions for the two 
crimes are equally variable (where the death penalty is retained the proposal 
has some merit)? And if murder is simply the intention to kil, society’s 
recognition of the sanctity of life should mean the retention of the more 
serious crime for intentional killings, followed by a mitigation of the penalty 
inflicted. The motive for antisocial behaviour goes to the penalty, not to the 
crime. The authors’ argument of a special defence of self-help is a retreat 
from an ordered society which demands the denial of self-help where there is 
an organised police force. The authors’ recommendation might—marginally, 
it is troe—tend to encourage citizens taking the law into their own hands, 

A more interesting legal discussion 1s the applicability of issue estoppel 
in the criminal law. If the Australians are likely to experiment in new 
doctrines, the Engtish have already given evidence of turning a deaf ear, if 
not a blind eye, to any antipodean example. In OonneHy v. D.P.P. [1964] 
AC. 1284, Lord Devlin struck a characterisHcally anglicised attttude when he 
said that, while acknowledging the high authority of, and the desirability for, 
uniformity with decisions in AustraHa and the United States, “I entertain 
serious doubts about the value of the doctrine [res judicata] to the criminal 
law.” The established doctrine of owtrefois convict is, according to his lord- 
ship, more than adequate for giving an accused protection from the harass- 
ment of a second trial In Commelly’s case, one can only say that, once the 
principle of double jeopardy is accepted, this was the clearest example of an 
accused having to face two trials on virtually identical offences. It may be 
significant that English lawyers, in an age of supposed increase in criminality, 
are now tacitly accepting the double Jeopardy doctrine only within narrow 
limits. 

The most criminologically orientated and quite the most stimulating essay 
ig the one entitled “ Penal Sanctions and Human Rights,” which one suspects 
comes flowing from Norval Morrls’s facile pen. The essay ranges from the 
applicability of norms of fundamental freedoms both to the substantive 
criminal law and the criminal process (including the imposition of penal sanc- 
tions) to the methodology of criminological research tending to evaluate existing 
penal sanctions. Here at least is the sociology of law invading traditional legal 
attitudes with a refreshing new vista being opened up to all those interested 
in criminal justice. This essay above all deserves to be read, reread and read 


A postscript to this review is called for. The preface by the authors is 
dated, not inappropriately in view of its geographical origins. Anzac Day 1968. 
Publication in Britain is vaguely dated 1964 While this reviewer is unwilling 
, to specify precisely how long he has had the book for review, the delay in 
submitting the manuscript to the review editor must be admitted to be uncon- 
scionably long. The authors deserved not only prompt recognition of, but 
also applause for, a notable contribution to any library in the faintest 
way dedicated to the topic of crime. If they have not received their deserts 
on the first score, let me repeat that unqualifiedly they receive the second from 
this reviewer. 

L. J. Brow-Coorm. 


Vexrures IN Crmaxonogy. Sexecrep Recent Pareres. By 
SHELDON AND ELEANOR GLUECK. [London: Tavistock Publica- 
tions. 1964. xiv and 878 pp. 68s. net.] 

Prorrsson and Mrs. Glueck can now look back to forty years of uninterrupted 

work in the field of criminology, and already a quarter-century has passed 
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since they began the research which led to their most significant single contri- 
bution, Usraveling Juvenile Delinquency (1950). In their chosen field of 
delinquency (and relapse) prediction and the intimately connected problems 
of responsibility in the sphere of crime, they have always been in the forefront 
of the battle marking out new routes along which others have come, albeit 
slowly, to follow. 

The present volume, which assembles a number of papers published during 
the last ten or twelve years, represents only a very small portion of their 
Joint and separate output assembled in the full Glueck bfbHography at the 
end of the book, but it shows no sign of fallng-off powers or reduced 
militancy. 

- Central to it all is of course still their Social Prediction Table developed 
from the data in Unraveling Juvenile Delinquency and in Predicting Dekin- 
quency and Crime (1959), and several addresses and articles are devoted 
to more follow-up studies and the attempt to improve and fine down further 
this device for early identtfication of delinquents. Professor and Mrs. Glueck 
are of course aware of the considerable body of criticism, both in Americe and 
this country, and of existing doubts about the practical value of their 
theories in this feld. One of the longest papers in their book is in fact 
devoted to a detailed examination of criticisms, and while it is plain that 
they have not been blind to the chance of profitmg from the views and 
suggestions of some of those who heve disagreed with them, others of their 
detractors come In for some very trenchant comebacks and countercharges. 
The best summing-up of the view prevailing at present in this country is 
perhaps to be found in e work which appeared too recently for them to 
consider, Dr. Nigel Walkers Orime and Punishment in Britain. Dr. Walker 
hes his distinct reservations botir about the methods used for obtaining the 
data and about the adequacy of the Glueck prediction formula. But he is 
emphatic that “if even moderately efficient formulae could be used in 
identifying the primary recidivist at different ages and in different circum 
stances,” a decisive advance would have been made in penology, thus confirming 
the universal consensus about the supreme, and lasting importance of the 
pioneering efforts of Professor and Mrs. Glueck. BH. A. Hinin: 


Hexnveicx ‘Tae Axe Coutecror. A Study in juvenile criminal guilt. 
By Dents Hart. [London: Heinemann. 1964. 211 pp. 
27s. 6d. net.] 

Ix 1960, three Dutch schoolboys murdered near Amsterdam a fourteen-year-old 
comrade, after having kept him in hiding for six weeks. They might have 
escaped detection altogether but for the chance discovery of the skeleton 
some fourteen months later. The motives for the murder were never fully 
established; there may have been at least an element of juvenile homosexuality 
in the case, but this aspect was not pursued in court. 

Mr. Dents Hart's account of the trial has, despite {ts somewhat sensational 
ttle, some value for our understanding of the attitude of juvenile delinquents, - 
for the three boys were not only exhaustively examined and cross-examined 
in open court, but were even able to cross-examine each other, which they did 
“with surprising akill. AJN three encountered the charges against them with 
unbending fixednesa. Though each made some attempt to shift the main 
responsibility to the others, what had evidently determined their behaviour at 
the time of the crime was the sense that they were “all in it together.” The 
feeling of inevitability with which, from petty pilfering and house-breaking, 
they slid into brutal murder was formulated quite passively in the words: 
“You could not break out of it” As a trial account this book unfortunately 
suffers from the fact that hardly any attempt is made to explain Dutch law 
and its rules of procedure on those tmportant points where they differ 
substantially from ours. H. A. Basan. 
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Foresry Derecrion—A Practica, Gumer. By Witson R. HARRI- 
SON, M.8C., PH.D. [London: Sweet & Maxwell Ltd. 1064. 
viii and 219 and (index) 18 pp. £1 ls. net.] 


Tu atm of this book, as expressed in the Preface, is to make forgery more 
hazardous by “showing how anyone who uses his eyes can detect the great 
majority of forged documents .. .” and to answer simply many questions 
asked of experts in this field by police officers, solicitors and others. Dr. 
Harrison brings to the task more than twenty-six years’ experience as Director 
of the Home Office Forensic Science Laboratory at Cardiff. The book is 
written not for the professional forensic scientist but for the laymen, and 
consequently the forgeries with which it deals are in the main those of 
amateurs: the comparatively easily detected blunders extensively exemplified 
in the text would no doubt be avoided by the professional forger as from his 
mother’s knee. 

I found the book quite fascinating. It is clearly expressed, extremely 
readable and extensively illustrated. One of the most interesting chapters is 
that on anonymous letters, which, though rarely in any sense forgeries, are 
far too common and cause untold distress and social evil. The last two 
chapters indicate the role of the professional document examiner and how the 
person who seeks his advice may help particularly with the collection of 
evidence concerning the “background” of the suspect document. Readers 
of fiction may be saddened to read that Dr. Harrison’s experience suggests 
that a will discovered in romantic circumstances is usually gravely suspect. 

If the book has a fault tt is that it falls between the professional textbook 
and the popular “non-fiction,” a fact fully appreciated by the author but one 
calculated no doubt not to restrict sales. Nevertheless as a practising solicitor 
I expect to find it a useful as well as a pleasant addition to my library. 


S. H. Bare. 


Tue Law oF CARRIAGE BY InLanp TraNnsrorT. Fourth Edition. By 
Orto KAnN-FREUND, M.A., LL.M., DE.JUR., with the assistance 
of Jons Hucxeer, LL.B. [London: Stevens & Sons. 1965. 
xlvii and 804 and (index) 11 pp. £5 108. (Paperback: 
£2 7s. 6d. net).] 


For a standard work, nine years is a long time between editions and the need 
for a revised edition of Professor Kahn-Freund’s study has been felt for 
somo time, especially since the reorganisation effected by the Transport Act 
1962. This has necessitated a complete recasting of the first two parts of 
the book, dealing with the organisation of the transport industry and with 
the legal relations between inland carriers and the owners of the goods they 
carry. The General Conditions of Carriage adopted by British Rail are 
examined with great care and thoroughness. Because they largely follow the 
old Standard Terms and Conditions, help is obtained from court decisions in 
the past which interpreted the meaning of “consignor’s own fault,” “ mherent 
vice,” “wilful misconduct” and the rest of the phrases familiar in this field. 
But, as the author says, to describe this branch of the law in terms of decided 
cases would be equivalent to describing an iceberg In terms of what is visible 
above the sea: “the ving law is not primarily in the law reports but in the 
contract forms.” The contractual terms actually in use are in the forefront 
of the discussion throughout. A new feature of this edition is an analysis 
of the International Conventions concerning Carriage by Railway, not found 
in any other English work. 

The author has a wonderful gift of clarity. A lawyer reading say 
Chapter 8 on “The Contract of Carriage, Bailor and Ballee,” will find a lot 
of elementary law and some repetition of the same point in different words. 
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He should appreciate that this book is not written solely for lawyers; it is an 
eminently practical handbook, and transport managers or business men 
concerned to learn what are a carriers obligations will find here a straight- 
forward explanation, free from unnecessary Jargon. The lay reader never 
seems to be forgotten. Every law student is aware of the complications 
and subtle distinctions that have grown up over the years as a result of the 
use of standard form contracts and particularly in the court’ own invention 
of the doctrine of the fundamental term, but Chapter 9 is a most helpful 
exposition. Coming from Professor Kahn-Freund, a footnote reference to 
Cheshire and Fifoot as containing “a very clear discussion of these matters” 
is tribute indeed. 

Chapter 9 reminds one that the development of the doctrine of the funda- 
mental term seems to have suffered something of a setback ag a result of three 
recent cases: Hunt 4 Winterbottom (West of Hagland) Lid. v. BRS. 
(Parcels) Lid.; Hollins v. Davy (J.) and John Carter (Fine Worsteds) Ltd. 
v. Hanson Haulage (Leeds) Ltd., the lest one reported too late for incluston 
In the book. This should emphasise, as the author does, that the doctrine 
does not provide anything like “a complete or even adequate corrective for 
the exaggerated freedom which the courts have given to carriers and other 
ballees to contract out of their liability for the safety of the goods entrusted 
to their care.” It should not be assumed, because British Rail is a public 
authority, that the conditions under which they contract to carry goods are 
fair and reasonable. It is true that, although free since 1962 to insist on any 
contractual terms they think fit, they have edopted General Conditions of 
Carriage which offer the alternative of carrier’s risk or owner’s risk as was 
the case under the old Standard Terms and Conditions which were approved 
by an independent body. Yet if one locks into the conditions on which 
passenger's luggage ls carried, it is not at all a satisfactory position. If 
luggage Is put into a compartment (as distinct from the guard's or luggage 
van) British Rail are only liable for loss or damage if the passenger can 
posttively prove negligence, and in any case only up to £50 per passenger. 
These terms are less favourable to the passenger than the conditions operating 
before nationalisation, as is shown by the case of Vosper v. G.W.R., decided 
in 1928. British Rail accept no liability whatever for luggage carried free by 
way of concession such as children’s cots and push-chaira. There may be 
fairness and justice in all this but one would be happier if some independent 
body had to approve. 

Chapter 28 contains a most interesting discussion on British Ras 
labiltty for the personal safety of fare-paying passengers, passengers travel- 
ling on a free pass, and such people as those who are at a station to awalt a 
passenger's arrival By section 5 (8) of the Occuplers Liability Act 1957 the 
main obligation owed by an occupier to “a visitor” does not affect the 
obligations imposed on someone under a contract of carriage for reward. The 
author argues convincingly that the common law obligation on a carrier which 
amounts to a warranty that the vehicle or carriage is as safe as reasonable 
care (on the part of anyone, even an independent contractor) can make it, 
applies for the benefit not only of fare-paying passengers but also of passen- 
gers travelling on a free pass. It is of course true that while section 48 (7) 
of the Transport Act 1962 forbids any contracting out of such liability to 
fare-paying passengers, the terms of a free pass can effectively exclude 
lability altogether. What Chapter 28 does not make clear (and this is really 
the courts’ fault, not the author’s) is the extent of British Ras liability 
to a fare-paying passenger who is injured while on the station platform. On 
p. 508, it is said that the 1957 Act has nothing whatever to do with their 
obligations towards fare-paying passengers and sectlon 5 (8) is quoted. But 
does that mean that British Rail can be made liable where a fare-paying 
passenger is injured on the platform as a result of the negligence of an 
independent contractor engaged, say, to do repair work at the station? Or 
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they merely under the “subjective” standard of care in such a case 
not Mable if its choice of contractor was reasonable? A footnote on 
508 notes but does not illuminate the problem. 
One of the big developments in Inland transport since the last edition in 
1956 has been the growth in air traffic and the ending in 1960 of the monopoly 
ed air services enjoyed by B.O.A.C. and B.E.A. Part IV of the 
book is devoted to domestic air transport. It examines the licensing system 
introduced by the Civil Aviation (Licensing) Act 1960 and the carrler’s 
lability in respect of goods and passengers. It is extreordinary that the 
Carriage by Air Act 1961, which incorporated the Hague Protocol of 1955 
amending the Warsaw Convention, has not yet been brought into force. 


the text ignores the Hague Protocol and the 1961 Act. One hopes Professor 
Kabn-Freund’s evident pessimism is unwarranted because, inter aka, the 
Hague Protocol sought to catch up with the falling value of money by doubting 
the present maximum of £8,000 as the limit of an airline's normal liability for 
injury to a pegsenger. 

Professor Kahn-Freund is belpful in interpreting the articles contained 
in the Order governing domestic alr transport. There is no case law on 
Article 17, which tmposes Hability on an airline for injury to a passenger 
where the “accident” takes place on board the aircraft “or in the course of 
any of the operations of embarking or disembarking.” It is suggested that 
food polsoning suffered by a passenger after eating a meal on the plane 
would count as “an accident.” What if a passenger is Injured from slipping 
on a patch of oil as he walks across the tarmac to the plane? In other words, 
from what moment of time is the “embarking”? The author thinks Article 17 
should apply as soon as the passenger’s filght is called over the loudspeaker 
in the alrport lounge (p. 715). With respect, this seems to go rather beyond 
one’s ordinary understanding of “embarking” on an aircraft. As the author 
himself points out, an injury on the tarmac may in any case Involve liability 
on the “occupler” under the Occuplers’ Liability Act. If the author is right 
and there is an alternative Hability on the airline, where the injuries are 
serious, action against the occupier (the new Airports Authority in many 
cases) may still be the best course because there ig no maximum financial 
limit to the occupler’s liability. 

No aspect of all the possible obligations that rest on carriers in respect 
of goods and passengers is left untouched. A more thorough work can hardly 
be tmagined, tts index makes tt an easy work of reference and one cannot 
help but praise again fts great clarity. 

Goron Boar. 


CHALMERS ON Burs or Excuance. Thirteenth edition. By Davi 
A. L. Smour. [London: Stevens & Sons. 1964. 1 and 885 
and (index) 84 pp. £8 10s. net.] 


Tas annotated edition of the Bills of Exchange Act 1983, which was produced 
by Chalmers, the draftsman of the statute, soon after it became law, has 
naturally always held an authoritative position among the textbooks on the 
subject. Although problems on bilis of exchange proper, and promissory 
notes, seldom come before the courts at the present time, cases in which a 
banker’s position in relation to a cheque requires elucidation have not become 
less common. Indeed, the passing of the Cheques Act 1957 has given rise 


` to new difficulties. Since the previous edition, which appeared as long ago- 


as 1952, there had, therefore, accumulated a substantial amount of important 
new law, both case lew and statute law, and a new edition of Chalmers was 
somewhat overdue. 

Mr. Smout is to be congratulated on his work. He has not only noted up 


z 


Jax. 1966 REVIEWS 109 


all the material cases up to the end of 1968, and produced what is certainly 
one of the best commentaries on the Cheques Act 1957 which has so far 
appeared, but he has also restored the important introduction which Chalmers 
contributed to his third edition, or rather a substantial part of it. In this 
the author gave an account of the way in which the statute came into 
existence and made some pertinent observations on the divergence between 
English and continental law. This was of more than the historical importance 
which it certainly hed, for the Bills of Exchange Act was the first of the 
important series of statutes in which a substantial part of our mercantile law 
has been codified, and Chalmers’ comments on his work provided a valuable 
guide to the further efforts of this Kind which now, under the new Law 
Commission, we may confidently expect. The previous editor had injudictously 
cut this Introduction out, as also the substantial number of references to the 
continental codes which Chalmers had given. These had in the meanwhile 
become of more, rather than of less, value since so many continental countries 
have adopted the Geneva Conventions on bills and cheques. It is good to 
learn from his Introduction that the present editor hopes to restore these in 
the next edition: he will then no doubt bear the effect of these Conventions in 
mind. 

Another feature of the present edition is the extensive use in the footnotes 
of the Gilbert and other lectures on banking law, as well as of the periodical 
Hterature. The banking side of this subject is naturally of intense interest 
in business circles, and, with the exception of company law, there is no legal 
subject which is more lectured and written about. Quite a lot of this 
journalism is of more than ephemeral interest, and Mr. Smout is to be 
congratulated on his initiative in making use of it. 

Again, the citations from American and Commonwealth decisions are note- 
worthy. The Chalmers code was extensively adopted in the common law 
world: indeed, in New York State this happened as early as 1907, with minor 
variations, it is true. There has grown out of this a substantial case juris- 
prudence on bills and notes which Chalmers himself to some extent kept in 
touch with, but which his editors heve tended to neglect. Mr. Smout has 
reversed this policy. Not only are his citations numerous, but he refers to 
the leading American textbook and publishes a comparative table of sections 
of the British statute and the American Federal Act, which now apples in 
each of the United States. 

These features must have involved a heavy amount of work, but, not 
content with that, Mr. Gmout has gone back to the text of the last edition 
for which Chalmers was himself responsible (1927), and commenced his editing 
at that point which gives a new homogeneity to the book. To a substantial 
extent, therefore, this edition is practically a new work. 

When the method of annotating the individual sections of a statute is 
employed, the other relevant statutes have naturally to be dealt with in this 
way. After a time this is bound to produce a very bitty effect, and the 
present edition, which adds some half dozen Acts, rather presents the appear- 
ance of a volume of Halsbury’s Statutes! Most of these statutes are, of 
course, so peripheral that this hardly matters. The Cheques Act 1957, however, 
is concerned with the very pith of the subject, and at this point the method 
must, both for the student and for the practitioner who is not in close touch 
with the subject, begin to have real disadvantages. This may result in the 
revived use of the more normal type of textbook, particularly Byles on Bills, 
which was the authority before Chalmers appeared, and has of late years been 
too much neglected. 

As far as I can see, Mr. Sout has noted all the material decisions up to 
the end of 1968 It is unfortunate that in 1964 there was rather a bumper 
crop, including Westminster Bank v. Zong,) the most Important case In the 
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Cheques Act 1957 so far. The only criticism I have to make is that the 
handling of Bute (Marquess of) v. Barclays Bank® is rather perfunctory: 
this case throws light, if rather fitfolly, on the difficult problem of the “true” 
ownership of a cheque. It might profitably have been included in the illustre- 
tons to the text of section 4, though I cen quite understand Mr: Smout’s 
reluctance to add to the long Mst of Mlustrations to the old section 82 which 
he felt it necessary to carry forward—eventually he will have to do some 

pruning here. c Š 


CARVER’S CARRIAGE BY Sea. Eleventh edition. By Raout P. 
CoLmNvaUx. [London: Stevens & Sons. British Shipping 
Laws, Vols. 2 and 8. 1968. Two volumes: Vol. I, a 1 to 
505 and (index) 70 pp.; Vol. I, xv, 506 to 1885 and (same 
index) 70 pp. 14 guimeas net.] 

ScRUTTON ON CHARTER Parties AND Brits or Lane. Seventeenth 
edition. By Sm W. L. McNam, Sm A. Mocarra and M. J. 
Mostu. [London: Sweet & Maxwell. 1964. pp. xcvi and 
506 and (index) 98 pp. £4 10s. net.] 


DEVELOPMENTS IN THE Law oF THE Sea, 1958-1964. The British 
Institute of Nek (baw a Comparative Law: International 
Law Series No. 8. , [Lon ublished by the Institute (as 

above). vi and 208 pp. (no i es): £2 10s. net.] 


Se ee ee ee 
books on carriage of goods by sea which, for practitioners, hold the field in 
authority, should have appeared almost contemporaneously: the significance is 
no doubt the importance of the developments in the subject which have taken 
place over the last few years. 

They are both, of course, old-esteblished textbooks of much the same age— 
advanced septuagenarians! I have in the past attempted estimates of their 
general character and value,! and do not propose to retraverse that ground, 
except perhaps to repeat the point that in my view the higher reputation 
enjoyed by Sorutton is hardly deserved: the fact that since the war the new 
editions have been keeping pace with each other is perhaps evidence that prac- 
titioners are beginning to take this view. As I have previously pointed out, 
editorship of Sorstion seems to provide a passport to the Bench, but the fact 
that editors no longer resign on becoming Judges, which in an earlier age 
-would have been a breach of the conventions of the legal profession, has its 
disadvantages. No doubt the authority of Sorution has been more than mahn- 
tained by it, if that were possible, but it is difficult for judictal editors to teke 
up the critical attitude towards the current decisions which is the hallmark of 
a good modern textbook. A keen and knowledgeable editor like Mr. Colinvaux, 
however, is not content with an occasional acid comment im a footnote, but 
feels free both to discuss and comment. In the new Soruétom there is not 
much new matter, apart from the incorporation of the new decisions and 
occasional relevant statutes: I have only noticed one new article, § 168, which 
formulates the measure of damages in an action against a shipowner for not 
furnishing the ship to receive cargo as required in the charter party. Mr. 
Colinvaux, on the other hand, is constantly at work on Carver and, indeed, 
claims that more than a tenth of the present text is new. This seems an 
exaggerated estimate? to one reader at any rate, but there is certeinly a great 
deal more than mere editing on this occasion, since there is now a substantial 
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chapter on carriage of passengers, which hes necessitated a change in the ttle 
of the work, as well as several new articles, 6... on the London Lighterage 
Clause and the Gold Clause. In the result, the new Carver is longer by more 
than 200 pages, and the price has more than doubled, so that Sorutton, with 
an increase of a mere twenty shillings, becomes much the cheaper buy. 

Again, Mr. Colinvaux often gives the impression of being more in touch 
with the actual business of shipping than do the editors of Scrutton. Thus, 
the decision in Adler v. Dickson? deprived the negligent servant of the right 
to rely upon an exceptions clause in his employer’s contract, and has led to 
the introduction of a modified clause which expressly covers employees, the 
so-called Adler v. Dickson clause. At § 1487 Mr. Colinvaux asks whether this 
is effective. The editors of Serutton, however, content themselves by stating 
in a footnote that it “would seem necessary .. . to insert... appropriate 
words.” , 

Mr. Colinvaux is also more sensitive than the Sorwtton editors to the pos- 
sible effects of the general changes which are going on in the common law— 
there is no mention in the latter book of Donoghue v. Stevenson, and Hedley 
Byrne v. Heller is referred to only in passing, while Mr. Colinvaux considers 
both cases carefully. 

In his Preface to this edition, Mr. Colmveux continues to tilt against the 
framers of the Hague Rules whom he holds mainly responsible for “the gale 
of change” in the law. A good deal of his diatribe is still of the special 
pleading varlety, but it is true thet four out of the seven new cases noted in 
the Preface to Sorutton as calling for special mention were concerned with the 
construction of these Rules, so that the statement in their previous Preface 
that there had been “a remarkable paucity of decided cases” in relation to 
them has ceased to be true. Mr. Colinvaux, however, seems to be much more 
sensitive to the importance of the international aspects of the Hague Rules: 
he not only gives many more citations of the relevant Commonwealth and 
American cases, but often discusses their bearing upon one another in the 
text: on this he is certainly to be congratulated. He now includes a new 
table of relevant overseas enactments as well. 

It need hardly be sald that with such editors the work of incorporating the 
new decisions and statutes has been most efficiently carried out in both works: 
in respect of the latter, the only important change in the substantive law has 
been the increase in the maximum liability on limitation actions, the old figure 
in the 1894 Merchant Shipping Act having become ludicrously low. The Act 
of 1958 has adopted the sensible expedient of giving power to the Minister of 
Transport to vary the figure as and when required. 

In the case law the most important development has been the authoritative 
decision in Réoerstons Meat Oo. v. Lanoashire Shipping Co.4 that the obliga- 
tion established on the carrier by the Hague Rules to exercise due diligence 
to make his ship seaworthy for the contractual voyage extends to responsibility 
for the activities of the independent contractors whom he may properly employ 
in connection with repair work, or even periodical classification surveys; a 
decision which effectively overturns the compromise arrangements entered into 
between the representative interests concerned with the formulation of the 
Hague Rules in 192], and has caused consternation among shipowners. 
Renton v. Palmyra Trading Corporation of Panama,® an equally tmportant 
and more liberal decision, shows that it is not impossible for a carrier to 
contract out of the strict responsibility not to deviate, tmposed upon him at 
common lew, as some earlier decisions of the House of Lords had tended to 
suggest. 

One may note in conclusion that Oarver now becomes Volumes 2 and 8 in 
Messrs. Stevens’ invaluable library of British Shipping Laws, and also that, 


3 [1955] 1 Q.B. 159. 
‘ AG. 807; [1961] 1 All B.B. 498. 
s [1957] A.O. 149. 
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having in the last edition dropped the practice of printing in numbered para- 
graphs, Mr. Colinvaux has now returned to it because it means “simpler and 
more logical indexing.” Having myself toyed with the same iden in connection 
with one of my editions of Arnould’s Marine Insurance, I should like to con- 
gratulate him on having had the courage to change his mind. In works of 
this substance, I am sure he is right. 

I mention Developments in the Law of the Sea, 1958-1964, mainly for the 
purpose of warning those concerned with maritime law proper that it deals 
primarily with developments in public international law and will mainly be of 
interest to them in so far as they are concerned with that subject. In that 
connection, tt is of substantial value as recent conventions in connection with 
the rules as to territorial waters, particularly in connection with fisheries, are 
of great importance: as is the Continental Shelf Act, 1964. The relevant con- 
ventions and statutes are given here with critical comments by distinguished 
international lawyers. 

Some of the conventions and statutes are not without a peripheral impor- 
tance in connection with affreightment contracts, and, still more, in connection 
with the construction and management of ships, such as the Imco conventions 
on the safety of life at sea and the lability of operators of nuclear ships. 


C. 


Livsx-Konrrnsnsrn OG Kanteci-Lovetvnine. (With summary in 
English.) By Arvin Friacen. [Oslo: University Press. 
1968. 490 pp. (with index). N.Kr.45.00.] 


Farientacs rates and passenger fares of liners on the main shipping routes 
of the world have long been regulated by general agreements among the 
shipowners concerned. These agreements commonly known as conferences 
have become more and more widespread so that there are now said to be no 
less than 800 of them, and it would be true to say that pretty well all 
transport contracts by liner are governed by them. 

In the great ontburst-of discussion about restrictive practices among 
economists and others during recent years these liner conferences have 
naturally come in for a great deal of criticism, but because they are inter- 
national in character they have to a substantial extent escaped the municipal 
legislation atmed against restrictive practices which has become so general 
since the end of the war. 

As far as I am aware the legal aspects of these liner conferences have 
been but little studied, and certainly in England they have not been much 
written about. Although tt runs only to some twenty-five pages the English 
summary of this study of the subject by a young Norwegian maritime lawyer 
who has studied in the United States is of undoubted Interest: this is printed 
as a sort of appendix to his main work. 

In it Dr. Frihagen devotes a substantial part of his English text to an 
analytic description of the conference system, which he follows with an 
evaluation in which he brings out the need for some public control, though 
he takes the view that partly because of the number of different national 
fleets involved and partly because of the so-called pirate fleets sailing under 
flags of convenience, and also the competition of small tnterloping shipping 
companies on the look out for openings the conference system has not been 
seriously restrictive to transport. 

Dr. Fribagen provides some interesting material on methods of public 
control of the conference agreements, in the course of which he undertakes*an 
analysis of the relevant legislation of the main maritime states. This in the 
original Norwegian text takes up the largest part of the work, but the English 
summary provides a useful synopsis of the situation. It emerges clearly from 
this that the United States is the only country that has had any real success 
in handling the sltuation—conferences there are “under extensive and detailed 
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legislative controL” This has had a marked effect in improving the competi- 
tive position as far as transport to and from that country is concerned. 
It might indeed be said that with the possible exception of Japan the United 
States is the only state which has made a real effort to control these liner 
conferences. 

In a short section on international control Dr. Frihagen can do little 
more than indicate the almost insuperable difficulties which exist under 
conventional international law in taking the conference system in hand. Nor 
does he seem to have any very realistic suggestion to make for improving the 
situation. 

Cc. 


Tae SOURCES OF THE Law OF INTERNATIONAL TRADE, WITH SPECIAL 
Rerreence ro East-West Trane. Edited by Curve M. 
SCHMITTHOFF. [London: Stevens & Sons Ltd. 1964. xxvi and 
292 pp. (with index). £8 15s. net.] 


Tms book breaks new ground, for it records discussions of lawyers from the 
capitalist and socialist countries—countries with free and planned economies. 
What makes this record so remarkable is the recognition that the two sides 
largely speak the same language, that in their day-to-day work they are 
faced with identical problems, and they are called upon to settle disputes of 
a kind familfar to commercial men and commercial lawyers of every trading 
nation, whatever the political dispensation under which it lives. 

The circle of those who should find much of interest in this book is 
correspondingly wide—students of politics and economics anxious to get 
away from generalities, comparative lawyers, and also practising lawyers 
who have to advise clients trading with the countries with a planned economy. 
It is true that the last group will not find a complete and up-to-date guide 
for drafting contracts in this volume—the material reflects the law in 1962, 
since when, to mention only one example, Yugoslavia has become associated 
with the eastern common market, known as the Council for Mutual Economic 
Aid (Comecon). But practising lawyers will find in this book the background 
required to make more detailed researches. 

Such background will also benefit practitioners in English courts. 
Frequently, within the last ten years or so, parties to disputes fought out in 
The Strand, London, have been foreign trade corporations of the eastern 
countries appearing as buyers or sellers of goods or as charterers of merchant 
ships. The type of case experienced in the carly years after the Russian 
Revolution—when the Soviet Union claimed immunity for her merchant 
vessels—has disappeared. Instead, the facts of modern relevant cases reveal 
that trading practice. in both parts of the trading world is very much the 
same, and that disputes relating to Individual transactions are fought out in 
much the same terms. The vital diference is political, with business being 
transacted by monopolist state-owned foreign trade agencies, on the one hand, 
and private individuals, firms and companies, on the other. 

The key sentence in this book is probably to be found in the report 
delivered by Professor Aleksandar Golditajn, of Zagreb, who says, on 
p. 110: 

“The law governing trade transactions is neither capitalist nor 
socialist; it is a means to an end, and, therefore, the fact that the 
beneficiaries of such transactions are different in this or that country Is no 
obstacle to the development of international trade.” 

In the eastern countries, the law relating io foreign trade appears to be 
free of the shackles that keep domestic Jaw tn check. Even the General 
Conditions of Delivery of Goods, which apply to inter-Comecon contracts 
since 1958, and which correspond to: the 1958 General Conditions of Sale 
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and Standard Forms of Contract of the European Commission for Europe 
(ECE), can be contracted out of in special circumstances. The terms agreed 
between Comecon corporations and parties in other countries can be freely 
, negotiated subject to such rules as public policy and choice of law. There 
is accordingly a case for the optimism expressed in the pages of this book 
that a new international law merchant is beginning to emerge. 

Problems of procedure, of costs, choice of lawyer end the like are not 
discussed in any detail, if at all, but it appears that the proper forum to hear 
disputes arising from inter-Comecon transactions is the Comecon arbitration 
tribunal in Moscow. Disputes arising from transactions with other countries 
are in the Fast heard by the arbitration tribunals of the relevant national 
chamber of commerce. National ordinary courts never have jurisdiction to 
hear such disputes, for in the words of Professor Henryk Trammer, of 
Warsaw, at p. 45, 

“the Judges of the state tribunals in the countries of planned 
` economy ... are not qualified to examine matters pertaining to external 
commerce. The education of jurists . . . tends above all to inculcate a 
necessary quantum of knowledge of internal law, civil and penal; on the 
other hand, the tribunals which have Jurisdiction in civil proceedings 
will not bave cognisance of economic disputes between two national 
enterprises; in all countries of planned economy these disputes are 
submitted to the jurisdiction of special institutions.” 

This statement reveals a fundamental difference between the two legal 
families, although Professor Trammer, perhaps somewhat ingenuously, tries 
to present what is a difference as a similarity. For he continues that also 
in the free market countries commercial men very often submit thelr disputes 
to arbitretion, largely because they consider arbitrators more competent 
than ordinary judges. 

This volume is introduced by a penetrating “General Conspectus,” written 
by the editor, and papers have been contributed by academic lawyers from 
most Rast European and some West European countries and the United 
States, and also by the legal adviser to the ECE, a member of the Forelgn 
Trade Arbitration Tribunal of the Soviet Chamber of Commerce, a Swedish 
judge, and the President of the Supreme Court of Ivory Coast, who 
concentrates on African problems. 

Lawyers from other, including Latin American, countries took part in the 
discussion. Aslan and Arab countries, however, are not represented in the 
list of participants. Professor R. H. Graveson, of London University, 
acknowledges in his Foreword the financial assistance of UNESCO. 


O. C. Gurs. 


Tur CHANGING STRUCTURE OF INTERNATIONAL Law. By WOLFGANG 
Frrepmann. [London: Stevens & Sons. 1964. xvi and 896 
and (index) 14 pp. £2 17s. 6d. net.] 


Prorzsson Frirpmawx has not attempted to provide a textbook or general 
survey of international law. Instead, his latest work is an attempt to study 
the changes in the character and structure of international relations and their 
impact upon the traditional ideas of international law to ascertain the extent 
to which tt is a different entity from what it was a generation ago. 

The first thing that strikes one who contrasts the present structure of 
international society with that of before the war as the amasing increase m 
.the number of sovereign states—there are more newly admitted than founder 
members of the United Nations. The learned author makes the point that 
“the main significance of this horizontal extension of the membership of the 
family of nations does not, however, lie in the explosive increase of the 
numbers, it Hes in the increasing dilution of the homogeneity of values and 
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standards derived from the common Western European background of the 
original members” (pp. 5-6). He reiterates that international law as we 
know it today, at least in the West, and this includes the Soviet Union, has 
been produced by the “haves” of the world who, “therefore[,] tend to favour 
a position which the economically underprivileged states of today seek to 
modify. ... [Nevertheless,] it can be predicted that as and when countries 
like India or Brasil attain an economic position comparable to that of the 
highly developed industrial countries, and become exporters of capital, goods 
and skill, their legal theory will move closer towards that of the developed 
countries” (pp. 820, 822). We must not be surprised, therefore, that even now 
the “new ” states are tending to take a leaf out of the book of thelr older 
sisters who—and Hungary, Sues, Cuba, Vietnam, Santo Domingo all emphasise 
it—are putting “overriding interests of national policy” (p. 908) before 
their obligations under the Charter. As Professor Friedmann puts it, “only 
in so far as it is possible, consonant with national interests, to observe the 
procedures of the United Nations Charter, will the major Powers conform 
with them. ... It is the smaller Powers that will increasingly support the 
role and structure of the United Nations, and oppose any reform that would 
reduce their influence, since it is in the United Nations that thelr voices are 
beard to an extent unimaginable in a world of interstate relations of the old 
type” (pp. 84-85). Indonesia’s activities with regard to West Irian, her 
confrontation against Malaysia and withdrawal from the United Nations 
show that what is true of a major Power applies equally to a leaser one. 

T One of the issues that causes much of the tension between old and new 
states arises from the latter’s desire to nationalise their natural resources 
or to expropriate foreign investors. The borderline between legal expropria- 
tion and illegal confiscation has come to be regarded as compensation—fair, 
full, reasonable, adequate, the term varles—and in the past states have not 
hesitated to resort to force in defence of their nationals’ economic interests. 
However, “the political and military consequences of any intervention are now 
far too grave to risk adventures that are not dictated by overwhelming 
interests of national survival... . Private interests may no longer be in a 
position to invoke the military intervention of thelr home state for the protec- 
tion of their economic interests; but they can still vitally influence or modify 
political action” (pp. 27, 28). 

The basic approach which Professor Friedmann adopts towards inter- 
national law may be described as functional. This leads the learned author 
to divide the subject of his study into the international law of co-existence— 
a term which he points out was used by Brierly as long ago as 1944 (p. 15)— 
and the international law of co-operation. He does not use the former term 
with the political overtones of the modern divided world. It constitutes “ the 
traditional sphere of diplomatic interstate relations, represented by the 
classical system of international law” (p. 60), and modern theories and 
controversies regarding race, political ideology or economic development do 
not affect the “universality of the international law of co-existence” (p. 297). 
So much is this so, that he is able to assert that Soviet international law shows 
few radical departures from “capitalist” tnternational law. “There is little 
in the newer Soviet theory of international Jaw that makes legal co-existence 
with non-Communist states, within the framework of a general international 
society, impossible or even inordinately dificult” (p. 887). On the other 
hand, “ political propaganda and the subversion of ideologically hostile régimes 
remains a mainstay of Soviet policy” (p. 888). 

In contrast with the international law of co-existence is the international 
law of co-operation. This may be ether universal covering such matters as 
war prevention, social welfare and conservation of resources, or regional, 
of which the most developed form so far is the European Community. In 
so far as the latter is concerned, Professor Friedmann describes international 
law as “a necessary intermediate stage between the traditional separateness 
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of national legal and political systems, and an eventual integration in the form 
of a federal state. International law then lies halfway between national laws 
end federation” (p. 18). 

Despite the growth in the number of sovereign states, the world ls growing 
smaller and, with its shrinking, the field for co-operative activity grows wider. 
New technological discoveries lead to new developments in the law, including 
such matters as responsibility for injury caused by radio-activity. There are 
other more positive fields, too, which demand new approaches and new concepts 
of law. “However fragmentary and incomplete the positive rules of inter- 
national law may be at this time, tt is a system that rests and depends upon 
steady evolution, with changing social conditions and expanding objectives 
of the international society” (p. 174). He {lustrates this evolution by refer- 
ence to the new subjects of international law: individuals each of whom 
should have a nationality (p. 285), and international corporations, both public 
and private. He considers that “an amendment of the Statute, which would 
give public international organisations full status before the [World] Court, 
would greatly add to the ability of the Court to interpret end develop inter- 
national law, and it would be no more than a reflection of the state of 
international organisation already achieved in our time” (p. 219). He would 
also like to see international judicial activity extended to enable individuals 
to claim a hearing when problems of alien rights are involved, removing such 
issues from the diplomatic to the juridical field, and he cites the example 
of the Mixed Arbitral Tribunals (p. 288 et seq.). 

From the functional point of view international law is now called upon 
to deal with a number of issues formerly regarded as within domestic 
Jurisdiction. Professor Friedmann suggests that these activities fall within 
nine distinct divislons. The United Nations, its specialised agencies and 
the various regional organisations provide scope for a developing constitu- 
tional law (p. 158), and the same forces are responsible for the growth of 
international administrative law (p. 159). Under the auspices of the Inter- 
national Labour Organisation there has evolved an international labour law 
(p. 162) of which the International Labour Code is a clear example. The war 
crimes trials and the afaire Eichmann have made more real the concept of 
international criminal law (p. 167) of which some regarded the suppression of 
piracy and extradition as embryonic forms. Here, perhaps, one may question 
Professor Friedmann’s view that Nuremberg and the related trials established 
“in one bold sweep, . . . revolutionary principles of individual responsibility 
in international lew for... war crimes. They also reversed the, until then, 
predominant opinion on the legitimacy of the defence of superior orders” 
(p. 148)—an opinion that could only be predominant among those who ignored 
the history of the subject and fundamental principles of criminal law. 

In 1988 Dr. Friedmann wrote a paper on the growth of state control over 
the individual In those days he was concerned with the impact of this growth 
on state responsibility. In the almost thirty years that have elapsed since then, 
this state control has grown apace, particularly in so far as economic activity ia 
concerned. This leads Professor Friedmann to suggest further new branches of 
international law: international commercial law (p. 170); international economic 
development law (p. 176) dealing with the legal relationships of developing 
countries with thelr development suppliers, both state and individual; inter- 
national corporation law (p. 181) to deal with the increasing number of mixed 
state-private corporations as well ag those which may be described as multi- 
national; international anti-trust law (p. 184), @ field which is so far still 
embryonic, but will be of increasing importance with further inter-European 
developments; and finally international tax law (p. 185), a field in which 
the United Nations has been publishing the texts of agreements since 1948. 

Of specific issues discussed by Professor Friedmann, it is only possible 
to discuss one or two. It is interesting to note that, despite the obligations to 
maintain friendly relations incumbent upon members of the United Nations, 
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the learned author agrees with those who consider that it is wrong to ald 
even a legitimate government during a civil war, for “international law 
should not be used to prevent social change” (p. 967). He cites the Charter 
of the Organisation of American States in his support. It is perhaps unfor- 
tunate that he was writing before the OAS threw the blanket of respectability 
and retroactive legitimacy over the United States intervention in the Dominican 
Republic. In this connection reference may be made to his views on the 
Cuban crisis and the American reaction. Professor Friedmann concedes that 
“it would be legitimate, by international law standards, for Cuba to surrender 
tts sovereignty to another state or a group of states, whatever their political 
ideology” (p. 288). What follows foretells President Johnson’s views on 
national liberation movements and partially explains the American position in 
Vietnam and the Dominican Republic. The sttuation would, of course, be 
different if the abandonment of sovereignty to another state implied or led 
to militery infiltration or occupation by that other state so as to endanger 
the security of a third state. In so far, for example, as the factual or official 
surrender of Cuban sovereignty to the Soviet Union led to the military control 
of Cuba by Soviet Forces, of dimensions sufficient to constitute a threat to 
the security of the United States, the .. . principles of self-defence would 
apply. This, however, is not a matter of political subversion or indirect 
aggression. It is a question of military, actual or imminent, aggression and 
the corresponding right of self-defence” (pp. 268-269). Presumably this 
apparently subjective approach to threats and self-defence would be of 
universal application. Professor Friedmann, however, does not regard the 
operations by Israel, France or the United Kingdom in Sues in 1956 as 
legitimate exercise of the right of self-defence (p. 888). 

It is inevitable that in a work of this character there should be room for 
questioning and disagreement. Thus one may differ from the learned author ` 
when he states that Judicial decisions are in fact one of “the three principal 
sources of legal authority in the international community” (p. 188). Article 
88 of the Statute of the World Court classifies them, with the teachings of 
the most highly qualified publicists, as “subsidiary means for the determination 
of rules of law.” Another statement which appears to reflect emotive value 
Judgment rather than Professor Friedmann’s normally objective analysis is 
that which asserts that “it is precisely the return to inter-govermmental co- 
operation that makes General de Gaulle’s policy reactionary, in the strict sense 
of the word, from the standpoint of international organisation” (p. 298). The 
General might well consider this reference to international organisation a 
synonym for United States hegemony. There are also some strange errors of 
fact. Thus, reference is made to “ widespread and active concern and debate, 
in Great Britain, over the question of imposing more far-reaching economic 
and possibly military sanctions, by the United Nations, against Italy, after 
her naked aggression against Ethiopie” (pp. 41-42, italics added). Again, it 
would appeer from p. 146 that the Lena Goldfields Award was handed down 
by one of “the Mixed Clatms Commissions constituted after the First World 
War to settle Alied clatms against Germany.” Professor Friedmann’s 
elaboration of the case at p. 207 gives a somewhat different impression. 

Perhaps one may finish with a comment thet shows Professor Friedmann’s 
general approach to his problem and one which may well be recommended to 
others: “Any attempt to stamp a particular social order as being consonant 
with neture, and correspondingly, another as being contrary to nature, is 
a disguised way of giving the halo of perpetuity and sacrosanctity to a 
particular political or legal philosophy” (p. 78). 

L. C. Guu=x. 
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Protection oF Homan Rieurs UNDER THE Law. By Garos 
Exesioror. [London: Butterworths. 1964. xix and 292 pp. 
55s. net. | 


Dr. Eansroron, who is a Lecturer in the University of Lagos, hag written a 
useful book which, in a largely descriptive manner, reviews the present state of 
the protection of human rights under international Jaw and in the British 
Commonwealth. After a short historical introduction the learned author deals 
with the activities of the United Nations in the field of human rights, the 
European Convention on Human Rights, and other efforts such as the Draft 
Inter-American Convention. There follows another part describing the 
protection of human rights in the old and the new Commonwealth, Nigeria 
being the principal representative of the latter. The Appendix includes 
reprints of some of the tmportant texts. 

Dr. Exejiofor writes attractively and many of his comments are shrewd 
He would have produced an even better book if he had approached his subject 
with a more critical and a more analytical mind. Thus, to say that “an 
Englishman cannot be successfully challenged if he asserts that these rights 
and freedoms are no better protected in any country in the world” (p. 158) is 
surely an exaggeration, seeing, for instance, that an Englishman enjoys po 
protection whatever against legislative abuses. Moreover, the author has not 
attempted to fill a great gap in our Hterature. It is created by the absence 
of any detailed commentary upon the available texts. Take, for instance, 
the European Convention. What is needed is a thorough and well documented 
explanation of the guaranteed rights, their scope and effect in practice. This, 
unfortunately, cannot be found in Dr. Exejiofors book. 

The decision of the Privy Council in Adegbenro v. Akiatola [1968] 8 
W.LR. 68 is fully discussed and loyally accepted though it is open to doubt 
whether it is plainly satisfactory and persuasive. The author is more critical 
of the Nigerlan legislature which quickly passed a retrospective amendment to 
the Constitution: “The nulHfication of unpleasant decisions of the courts, no 
matter how erroneous such decisions may appear, makes nonsense of judicial 
review” (p. 218). This was perhaps not the worst example of a legislature 
undoing a decision of the courts. Here again the drawing of the Hnes 
demands much further thought. It is to be hoped that the author will find it 
possible to devote himself to a subject which is in need of his keen mind end 
bis enthusiasm. 

F. A. Mawr. 


CONFLICT oF INTERESTS. INTERNATIONAL Law IN A DivipeD WorLD. 
By Rosauyn Hieems. [London: The Bodley Head. 1965. 
170 pp. 12s. 6d. net.] 


Dx. Hiecors’ latest book is one of a series published by The Bodley Head 
under the ttle “Background Books.” The object of the series “is to invite 
expert authors to write in a simple yet comprehensive form on the subject 
which is thelr speciality.” In this object Dr. Higgins has completely suc- 
ceeded. The first part of the book is really an outline history of the growth 
of international law written to show the importance in this growth of contact 
and conflict between Christian Europe and the non-Christian states. The 
second conflict to be considered is economic, the problems arising from 
relations between developed and leas developed states. In the legal sphere 
this manifests itself in, for example, an unwillingness—often Justified—to 
accept the traditional rules relating to expropriation and state succession 
which in turn produces a reluctance to submit disputes to the International 
Court. Although on these matters Dr. Higgins seems to imply that her 
attitude is that of a liberal as opposed to that of writers belonging to “the 
highly conservative school” (the “hard-liners”) she criticises the Sabbatino 
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case as a decision which promotes “unbridled sovereignty at the expense of 
internationalism or international law.” But on a practical level there is 
surely much to be said for recognising the ttle to property conferred by 
the lew situs and dealing separately with the question whether in a particular 
situation a state has incurred liability under international law. Finally Dr. 
Higgins deals with the conflict of political interests, making a brave and 
successful attempt to render intelligible, and even interesting, the views of 
Communist theoreticians on the nature of international law and the meaning 
of peaceful co-existence. 
Paor Jaoxsom. 


Tax Law or Decr. Sixth edition. By R. G. McKernon. [Cape 
Town: Juta & Co. Ltd. Stocked and distributed in the United 
Kingdom by Sweet & Maxwell Ltd. 1965. 814 pp. £4 16s. 
net. ] 


Prorzssor MoKrenow’s work is a classic of the South African law and the 
present sixth edftion needs no introduction to the academic or to the practising 
lawyer in the Republic. However, the advent of a new edition of this book 
(which I have watched grow from the slim second editton which students 
of the author used im the thirtles) is always welcome. Not only is the law of 
delict brought up to date, but the most recent developments in the law are 
subjected to Professor McKerron’s critical and practised appreciation over a 
wide field, including noteworthy English and American decisions and trends. 
This new edition is noteworthy in two major respects. First, apart from 
the new material, which includes a section on the Abuse of Rights, and some 
recasting as in the sections on ability for negligent statements and on 
damages for breach of statutory duty, the author has omitted all reference 
to the American doctrine that lability for negligence extends only to those 
interests which were within the risk of harm He believes that the tests of 
foreseeability and remoteness of damage are tn themselves sufficient to keep 
the incidence of liability in negligence within proper mits, and further, that 
the doctrine confuses culpability with its consequences. Of. the contrary view 
expressed by the Privy Council in The Wagon Mownd [1961] A.C. 888, where 
Re Polemis [1921] 8 K.B. 560 was expressly disapproved (see (1964) 27 
MLR 844). The relevant South African decisions, the lest being in 1964, 
are ambiguous, and the Roman law and Romen-Dutch authorities throw little 
light on the problem for they never really faced the question of remoteness. 
The second respect in which this new edition attracts attention is one 
material to the whole future, not only of the law of -delict but of the great 
body of Roman-Dutch law es a modern legal system in South Africa, 
progressing in consonance not only with the conditions of the twentieth 
century but elso with the basic principles of the English and American law 
of torts. The lawyer in America or in the United Kingdom turning the pages 
of Professor McKerron’s book will find much law with which he is familar, 
for the author, one of the small band of modern Engijsh-trained lawyers 
working in the rich sofl of the Roman-Dutch law, has been greatly influenced 
by English treatises (especially Salmond). In fact, it has been Professor 
McKerron’s triumph to present the South African law of delict as a logically 
integrated and modern whole, based on the dokis culpa formule, lew Aqwika 
and the actio injuriarum of the Roman and Roman-Dutch law, avoiding 
the worst problems of the English law of torts, Schreiner J.A., one of 
the greet South African judges of this century, has emphasised that he 
had no reason to hold ha the South African law stopped growing when the 
Dutch forebears of the modern nation came to the Cape of Good Hope in the 
rmofd-seventeenth century. Yet the recent decisions of the South African 
courts (and of the Appellate Division in particular) show an inclination to 
attach more weight to the views expressed by the Roman and Roman-Dutch 
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writers than to the law as expounded in previous decisions of the court, 
decisions of many generations of distinguished judges. ' 

In truth, the future is gloomy. The intellects of such Judges are afflicted 
with the malady of nationalism. The roots of Afrikaner culture le within 
a narrow field; those of the law are to be found only in the Roman and 
Romen-Dutch writers, and the judge-made law based on the alien English 
influence must be rooted out. 

As Professor McKerron rightly says: “If it (this practice) came to be 
generally adopted, in addition to rendering the law uncertain, it would result 
in the law of delict eventually finding itself back where tt began, namely, 
with the law of Holland of the elghteenth century, and the great contributions 
which a long lne of distinguished judges, stretching beck for more than a 
hundred years, have made to this branch of our law by developing and 
adapting it to meet changing economic conditions and social needs, would 
have been in vain.” 

Leomwanp Lagan. 


AN OUTLINE oF THE CONSTITUTIONAL DEVELOPMENT oF MALTA UNDER 
BrrrisH Rote. By PROFESSOR THE Hon. J. J. CREMONA, LL.D., 
B.A.(Malta), B.a.(Lond), pH.p.(Lond.), D.Litt.(Rome), F.R. 
Hist.S., Attorney-General and Member of the Consultative 
Council, Malta. [Malta: University Press. 1968. vii and 
181 pp.] 

Tms is a short account of the remarkable constitutional vicissitudes of Malta 

from 1818 to 1962 It is designed for the use of Maltese university students; 

a larger work is due to follow, and it is to be hoped that the author will not 

be deterred from this undertaking merely by the possibility that what he 

writes may become outdated by the march of political events (or by his new 
judicial responsibilities), for he is eminently well equipped for the task. 

There is a useful appendix containing extracts from constitutional documents, 

some of which have never before appeared in print 

Reference is made to the abortive negotiations, which ended in 1888, for the 
integration of Malte with the United Kingdom. The author emphasises that 
the integration project broke down not for constitutional reasons but because 
of the Maltese Government's dissatisfaction with the immediate economic and 
financial prospects which it foresaw. Certainly it cannot be assumed that in 
no circumstances whatsoever will the United Kingdom refuse to consider the 
possibility of any form of constitutional integration between a smal depen- 
dent territory and the mother country, though the idea is not one that will now 
readily evoke enthusiasm at Westminster or in Whitehall. 

S. A. w Sor. 
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REFLECTIONS ON LEGAL EDUCATION 


Tus lecture is, in a sense, a somewhat belated valedictory address, 
and this is my only excuse for offering some reflections on a subject 
on which much, too much perhaps, has been said and written 
throughout the ages. Every practitioner of the art of legal educa- 
tion moves in a landscape which has already been mapped by his 
predecessors, but it is almost impossible for him not to hit upon 
a trail here or an obstacle there which others had not noticed before 
him. What I should like to place before you are some thoughts on 
legal education which are entirely the result of almost thirty years 
of teaching in this School. They are conditioned by my personal 
experience and limitations, and they are no more than a modest 
contribution to the never ending debate on legal education, and to 
its reform which is itself a perpetual process of adaptation to the 
ever changing needs of society. 

My remarks will therefore be confined to legal education in the 
universities, and I shall make no attempt to emulate the magnificent 
Inaugural Lecture on English Legal Training in general which 
Professor Gower gave in this room more than fifteen years ago and 
which was subsequently published in a much enlarged form in the 
pages of the Modern Law Review.* I mtend to say a few words 
about academic legal education and its objectives, and about certain 
conclusions which in my opinion should be drawn from these 
objectives as regards examinations, teaching methods and curricula. 

I must therefore crave your indulgence if once more I ask the 
question which has been asked so often: What is the purpose of, 
and what is the justification for, teaching law in a university? I 
shall presently submit to you that there is a very strong case 
against teaching law and especially English law in a university, and 
an even stronger case in favour of it, but the first matter to which 
I must address myself is that famous false antithesis of professional 


1 A Bpecial University Lecture at the London School of Economicos and 
Political Science on May 11, ; 

2L. 0. B. Gower, “ i Training. A Oritioal Survey "' (1950) 
18 M.L.B. 187. 
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versus liberal education which has bedevilled the discussion over so 
many years. In this respect as in many others it is extremely 
instructive to re-read the foundation document which marks the 
beginning of the academic teaching of English law, the Inaugural 
Lecture which Blackstone delivered at Oxford on October 25, 1758— 
an astonishingly topical piece of writmg.* The gist of the lecture, 
as everyone knows, was that some knowledge of the law of his own 
country was part of the necessary culture, the “‘ formation” or 
“ Bildung’? of a gentleman and of a nobleman, and even of 
s persons of inferior rank, especially those of the learned profes- 
sions.” * But at no point is the case put solely or even predomin- . 
antly in terms of law as a method of “‘ training the mind ”: on 
the contrary: the gentleman needs some legal knowledge in his 
capacity as a juryman and as a magistrate, and the nobleman in 
his capacity as a landowner, and both in their capacities as legisla- 
tors. At the same time however Blackstone extols the value an 
academic legal education has for the practising barrister ": “If 
practice be the whole he is taught, practice must also be the whole 
he will ever know; if he be uninstructed in the elements and first 
principles upon which the rule of practice is founded, the least 
variation from established precedents will totally distract and 
bewilder him: ita lew scripta est is the utmost his knowledge will 
arrive at; he must never aspire to form and seldom to comprehend, 
any arguments drawn, a priori, from the spirit of the laws and the 
natural foundations of justice.” 

It is interesting and important to compare Blackstone’s views 
on academic legal education with those of his successor in the 
Vinerian Chair A. V. Dicey, expressed in his Inaugural Lecture 
given in 1888.° Here the emphasis has shifted: what for Black- 
stone was merely the by-product of the enterprise became for Dicey 
its principal objective, the coping stone had become the corner- 
stone of the edifice. Much the larger part of Dicey’s lecture is 
devoted to a demonstration that an academic legal education is for 
a practising barrister a useful and almost necessary foundation for 
the training he is to receive in chambers. Solicitors are no more 
considered by Dicey in 1888 than attorneys or solicitors had been 
considered by Blackstone in 1758. The difference in attitude 
between the two celebrated law teachers reflects the change in 
English society which had occurred in that century and a quarter: 
the increased importance of the professions, the displacement of 
Honoratiorenverwaltung in Max Weber’s sense * by state adminis- 
tration. No less instructive than the difference between the two 


3 This lecture a under the title “ On the Study of Law” as the first 
section of the Introduction to the First Volume of Oommentaries on the 


lst p. 32; 16th ed. p ga. 
A. V. Dicey, Cen Huglish Lew be Tought at the Universities? 1888. 
Max Weber, Wirtschaft and Gesellschaft, Part I, Chap. IO, pare. 20. 
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Vinerian Professors is what they have in common. Neither for the 
one nor for the other was there a difference, let alone a contrast, 
between the educational and the professional significance of academic 
legal education: not a trace of the thought or superstition that only 
that which is.of practical importance is worthy to be taught or of 
the perhaps even more pernicious superstition that the less a thing 
has to do with practice the better it is for the so-called training of 
the mind: 

In short: law teachers have even less excuse than teachers 
of other social sciences for falling into the error which the former 
Director of this School, Sir Alexander Carr-Saunders, never tired 
of castigating: the confusion of a professional education with a 
vocational training. That professional education, education for a 
profession, is the traditional principal object of the- European 
universities, is a common place. The idea of the university as a 
place for the education of gentlemen of leisure was an ephemeral by- 
product of a transient state of English society—though the ideo- 
logical aftermath of this state of affairs is still with us. The main 
stream of European development ran in another direction: univer- 
sities were founded for the education of clergymen, of lawyers, of 
civil servants, of physicians, of teachers, It was and is the essence 
of a “ learned ” profession that apprenticeship while indispensable 
is not sufficient. Mere training is not enough, education is necessary 
in the untranslatable sense of the words—I must be forgiven for 
using them again— formation” or ‘‘ Bildung’? which denote 
the forming of the personality as well as the inculcation of know- 
ledge. It is this dual aspect of our work as law teachers which is 
to me its most significant feature. 

It is, however, at this very point that doubts arise as to the 
ability of law teaching to make any significant contribution to the 
education in the sense of “‘ formation,” This is where the case 
against academic legal education has its roots. This case consists 
of two counts. 

In the first place it is, I think, generally agreed that in our 
civilisation no process of education deserves its name unless it is 
designed to instil in the mind of the student the desire and the 
capacity for critical thought: the sapere aude, that is the courage 
to form and express a reasoned opinion without any fear of a so- 
called “ authority.” Does our present legal education achieve this 
end, and can any system of legal education, especially in a case law 
system, achieve it? ‘* Authority ” is a concept which looms large 
in the thinking and in the practice of lawyers everywhere. All legal 
reasoning is based on established norms the existence of which 
cannot be questioned by the lawyer. In this sense law as an 
academic discipline is closer to theology than to the social sciences 
whose subject-matter it shares. The revolution in scientific thinking 
inaugurated by Francis Bacon has not extended to the law and 
can never fully do so. Our so-called ‘* science ” is still and will for 
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ever be based on the interpretation of sources the validity of which 
is assumed and not an object of our study. These legal “ autho- 
rities ” occupy in our field the place which Aristotle occupied in 
the philosophical thinking of the earlier Middle Ages, or the classical 
medical writers of Antiquity in the science of medicine. All learning 
was based on the “ book ”’; the student had to absorb its content 
and to seek to draw conclusions from it. It was not for him nor 
for his master to question the book itself. I say again: it is in 
the nature of law that its devotees are for ever condemned to live 
in a pre-Baconian world. 

There is therefore inherent in the idea of an academic legal 
education a contradiction which cannot be argued away. The 
student’s mind must from the first day of his studies be adjusted 
to the acceptance of authority, and at the same time it is the funda- 
mental object of all academic studies to teach him how to question 
it. This is a characteristic of legal education which is in no way 
peculiar to any particular legal system: we have to, live with it, 
but we should openly face it. 

The implications of this state of affairs however depend on the 
nature of the authority the student is invited or instructed to 
accept. And in this respect the situation in this country is unique. 
The educational and psychological implications with which I am 
concerned depend on whether the student is to accept as his 
“ authority ” a text formulated in abstract concepts by an anony- 
mous author or the opinion pronounced by identified named indi- 
viduals in concrete cases. The contradiction between the educa- 
tional purposes of a university and the idea of a positive law which 
is given to us and beyond argument is far sharper in a system of 
case law than im an order of things m which the only authority 
that cannot be questioned is that of a legislative text. 

If we look at the nature of the sources of positive law which 
were the background of the growth of legal education on the 
Continent of Europe and compare them with the sources of the 
common law we can see a significant difference: True enough, 
Justinian’s Digest is a long series of “ authorities ” rightly or 
wrongly connected with the names of the individual classical jurists 
of Rome, but they were of necessity remote and shadowy figures in 
the student’s mind, separated from him by centuries—names to be 
remembered, not persons to be imagined. For the student of Roman 
law the “ authority ”? was impersonal, whether it was an Imperial 
Constitution or the opinion of a jurist or an authoritative textbook. 
What is more (and we find the traces of this even in Blackstone’s 
Inaugural Lecture to which I have referred"), in post-medieval 
times Roman law was no longer to be accepted purely as a positive 
authority: it was presented as crystallised natural law, as “‘ frozen 
reason,” ‘ratio scripta”: in the seventeenth and eighteenth 
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centuries the dilemma I am discussing was solved by the perhaps 
desperate remedy of identifying the authority the student had to 
accept with the ‘‘ reason ” in the name of which all other autho- 
rities had to be questioned. We may today smile at the naiveté 
or frown at the hypocrisy of this equation of Justinian’s law and 
pure reason—it was at least from the student’s point of view an 
attempt to explain to him the need for submitting to positive law—a 
step beyond the crude ipse digit of the naked principle of authority. 
The customs (whether codified or not) and the statutes which 
supplemented the Imperial law of Rome were “‘ abstract ”?” autho- 
rities as much as the Corpus Juris itself. To submit to them meant 
to submit to an anonymous tradition or to the will of an anonymous 
legislator, not to the reasoning or the dictum of a human being. 
The human beings with whose views of the law the student was 
expected to become acquainted were the professors, but the interpre- 
tation placed on the authoritative sources even by a Cujacius or 
Donellus was in itself not authoritative. As the Usus Modernus 
Pandectarum developed under the influence of natural law, the 
discussion of the Roman sources and of the law in general presented 
itself to the student increasingly under the name of a “ legal 
science,” that is as an appeal to his own reasoning power, not as 
an invitation to accept it as an authority. Amicus Plato, magis 
amica veritas remained the watchword of this as of other academic 
learning. 

One may therefore say that the great codifications of the 
eighteenth, nineteenth and twentieth centuries brought about a 
change in the nature of the material of legal teaching and learning, 
but not in the attitude towards “‘ authority ” in legal education. 
Within the framework of the codes and of other legislation the argu- 
ment was free: much and increasing attention is in Continental 
universities paid to case law—sometimes even now not nearly 
_enough—and a jurisprudence constante or feststehende Recht- 
sprechung cannot easily be argued away. Still, even a long series of 
decisions of the highest court may be questioned by the humblest 
first-year student: is it compatible with the wording of the law, 
with the intent and policy of the legislature? In this sense, in so 
far as there is such a thing as a “science of the law,” it is a 
speculative and not an empirical science. In class and in the 
examination the question is not: “‘ how would the court decide? ” 
but “ how would you decide? ”’ 

I said a moment ago that I thought the situation in this country 
was unique. In saying this I was not only thinking of the contrast 
to the situation in Contmental Western Europe, but also of the 
United States. True enough, like this country the United States 
has a case-law system. And yet—in the light of what I am anxious 
to develop this afternoon, the situation is more similar to that of 
the European Continent than to the situation in this country. In 
the first place, there are fifty States, all except one applying the 
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common law and frequently contradicting each other in doing so. 
State decisions are in my experience discussed in the leading law 
schools in a spirit which is very far from submissiveness. In fact 
all law that is not federal law is, from the academic point of view, 
comparative law, and comparison means criticism of method and of 
policy. There is no court in the country which insists on its own 
infallibility: even the United States Supreme Court can overrule its 
own decisions without being compelled to resort to the subterfuges 
of “ distinguishing,” and thus even a first-year student may in 
class, in an essay or in the examination produce arguments in favour 
of this being done. Above all: no statute is the highest law, and 
the Constitution which is, is couched in terms so vague, so flexible 
and so variable in content that they do not restrict the free play 
of the argumentative mind. More important even, in a legal system 
in which many courts, and often the best courts, do not hesitate to 
make explicit to themselves and to the public the policy considera- 
tions on which their decisions are based, academic teaching and 
discussion have a field of activity which is closed to it in this country 
where to talk about the activities of judges in terms of their own 
notions of policy and expediency is by a strong body of legal opinion 
considered as a kind of sacrilege. 

In short: the peculiar difficulties confronting the teaching of law 
in English universities are deeply embedded in the history and the 
structure of English law. Like other human institutions, English 
law has the faults of its virtues, and this may be one of them. The 
judicial exposition of the law and the process of judicial law making 
present themselves in this country as the work of individuals, of 
persons who as persons take the responsibility and claim the autho- 
rity for what they are doing. It is Mr. Justice X or Lord Justice Y 
who speaks and not as, say in France or in Germany, the nameless 
17th Chamber or 6th Senate of such and such a court. Judicial law 
making im the common law is not anonymous, it is personal—this is 
part of the greatness of English law—but for educational purposes 
it is a weakness because a student should not, without being able 
to question them, accept anyone’s precepts. For historical reasons 
connected with the growth of English law as the law of the lawyers’ 
guilds,” the judiciary is in this country invested with a prestige and 
an authority which are, I think, unique, and perhaps comparable 
to those of the Roman pontifices prior to the Twelve Tables. This 
has given to English law a strong flavour of secularised theology 
in which each act of interpretation of the sources becomes itself a 
source of law, withdrawn from the questioning mind. A decision 
of the House of Lords cannot be attacked in any court, and a 
decision of the Court of Appeal only in the House of Lords. Some 
may ask—and do ask—what, then, is the use of criticismg it m the 
class room? Such a view is, I think, mcompatible with anything a 
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university is intended to do and to stand for. If it were the object 
of legal studies that undergraduates should “ learn their rules ” or 
(worse) ‘ learn their cases,” then these studies had better be trans- 
ferred to a cram school. This is not, I insist, the task of a proper 
vocational training either. Any lawyer who has been a victim of 
a training of this kind will, in Blackstone’s words, find that “ the 
least variation from established precedent will totally distract and 
bewilder him.” There is in fact no contradiction between the 
needs of an academic professional education and those of a voca- 
tional training. English law does not consist of an unco-ordinated 
mass of rules for practitioners which can only be learnt by rote. 
The unquestioning acceptance of judicial decisions or utterances is 
not part of the professional equipment of an English lawyer. There 
is no real contradiction between the needs of practice and the stan- 
dards of a university, and for this reason I am convinced that the 
case against the teaching of English law in a university can be 
answered 


That case has, however, as I have said, a second count. It is 
connected with the nature of the material which the students are 
expected to read. This consists largely of decided cases—this is 
absolutely right, indeed inevitable. But from the educational point 
of view it has grave dangers. Is it not in the nature of the lawyer’s 
work that his mind concentrates on phenomena which are socially 
marginal? Legal thinking must, I think, be constituted that way— 
this is perhaps the principal difference between law as an academic 
discipline and the other social sciences which are concerned with 
typical and not with marginal situations. Above all: litigation is a 
pethological phenomenon in the body politic. The reported cases 
are the cases of the most serious diseases, and the leading cases are 
often the worst, and least typical of all. I am not here to discuss 
the pros and the cons of the dichotomy of the English legal profes- 
sion, but part of the case against it is of course that the barristers 
from whom the judges are recruited get through their professional 
lives a picture of society in a distorting mirror. This may not 
matter much im the case of adult practitioners, but can we view 
with equanimity an introduction to many aspects of economic and 
social and cultural life given to very young students through the 
medium of the law reports? Is legal education based on case law 
not like a medical education which would plunge the student into 
morbid anatomy and pathology without having taught him the 
anatomy and physiology of the healthy body? More than that, is 
the concentration on decided, and especially on reported, cases not 
like a clinical education which would enable the doctor to diagnose 
and to treat some complicated brain tumor without ever telling 
him how to help a patient suffering from a simple stomach upset? 
Many of the students graduating from this University know all 
wee Order 11 of the Rules of the Supreme Court—how many have 

told about Order 14? This is the result of the concentration on 
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complicated case-law and the neglect of the simpler situations in 
which the law exercises its normal function of what Roscoe Pound 
used to call *‘ social engineering.” 1° 

I find this second count of the case against law teaching in 
universities far less disquieting than the first, because the situation 
is remediable. The teaching of law requires at the undergraduate 
stage to be supplemented by an introduction into descriptive eco- 
nomics and, I should add, sociology. If, as in America, legal studies 
are graduate studies, all this is less urgent, but here, as in 
Continental Europe, there ought to be no legal curriculum which 
does not include courses in other social sciences, courses which, I 
think, should be adapted to the special needs of law students. 
Moreover, we need a type of legal literature which does not seem to 
me to exist as yet in this country. This would consist of collections 
of large numbers of hypothetical case situations, starting with the 
very simplest and, if you like, proceeding to the most complicated. 
Some of them might be decided cases, most of them would be too 
simple ever to reach a judge, let alone a law report. We all know 
how baffling questions asked by non-lawyers can be—simple 
questions about finding things in the street, about everyday prob- 
lems of family life and of employment, etc. How many of our 
students have really learnt to look beyond the complex situations 
they have discussed in class? 

As I said at the beginning, I think the case for the teaching of 
law in the universities is stronger than the case against. It was 
made eloquently from their different points of view by Blackstone 
and by Dicey in the addresses to which I have referred more than 
once. I should, however, if I may, submit to you a few considera- 
tions which have to do with the place of law in the present state 
of society. 

My first point has already been made: I do not believe that 
any student of law can understand his subject nor do I believe 
that legal education deserves its name unless law is taught in the 
frame of a universitas literarum or scientiarum, that is in conjunc- 
tion with other disciplines, and this can only be done in a university. 
As the often quoted Blackstone said 7: “‘ Sciences are of a sociable 
disposition, and flourish best in the neighbourhood of each other; 
nor is there any branch of learning but may be helped and improved 
by assistances drawn from other arts.” Blackstone thought in 
terms of history and of philosophy, and this retains its validity. He 
spoke eighteen years before the publication of Adam Smith’s Wealth 
of Nations: we add all the social sciences to his catalogue of good 
neighbours. This is the first part of the case. 

The second point is cognate to the first, but not identical with 
it. I submit that legal education is at its best if the student learns 
to look at each concrete situation from two different angles, no 
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matter whether this is an actual decided case or a hypothetical set 
of facts. He should learn to look at it in a strictly and rigidly 
dogmatic way and he should also learn to look at it as a social 
situation requiring the solution of a social problem. It is bad to 
teach him to look at things in only one of these two ways and not in 
both, and only m the atmosphere of a university can the two 
methods be combined. What I feel is that a law student must go 
through the process of rigid deductive argument from the premiss 
set by statute or precedent. He must not be allowed to go around 
it by escaping into talk about policies, he must go through it. But 
he must go through it and not get stuck in it. Some of our American 
colleagues are inclined to allow the students to escape into “ policy ” 
discussions before the dogmatic mechanism, the purported deductive 
reasoning from statute or precedent is fully displayed. In this 
country there is no such danger: the danger is that the discussion 
gets stuck in the perhaps intellectually very fascinating game of 
legal argument without ever condescending to the realities of the 
situation and to what for example a court wanted to achieve 
(probably without saying so) or in fact did achieve with its decision. 
Let me say again that I firmly believe in the educational need for 
this functional approach to law, but that I think it is educationally 
harmful to any student who has not been through the mill of 
rigorous legal argument of the traditional kmd. He must under- 
stand the need for it so as to preserve the unity of the legal system, 
and he must also understand its inadequacy for the understanding of 
what the law does in society. Only a university can provide this 
dual approach. 

To this I should like to add a further consideration. We have all 
been brought up in the thought (which I fully accept) that legal 
education has the two purposes of transmitting knowledge and 
inculcating a method of thinking. To this I would add that the 
knowledge to be transmitted should, I think, be of two different 
kinds. Each student should in the course of his studies obtain two 
things: a general survey of his field, and a detailed map of a few 
selected areas, selected by him or for him. There is, I think, such 
a thing as a “ general legal education ” and this does certainly not 
consist of the knowledge of dozens of memorised cases. The 
practising lawyer as such is always interested in a number of 
branches of the law which happen to be important for litigation, for 
conveyancing, for the things through which lawyers earn their 
living. The Rule against Perpetuities is more important to him 
than the National Assistance Act, and the details of certiorari are 
more important than the organisation of the police forces. But 
for our student who should know what law does in society it is at 
least as vital to know about the law of public assistance as it is to 
know about perpetuities, and watch committees may be more 
important in this context than administrative remedies. Marriage 
is a more important legal institution than divorce, whatever the 
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practitioner at the Bar may think about it. That ‘‘ general legal 
education ”? which I have mentioned can be transmitted only in a 
university and nowhere else. If you accept my premiss of the two 
types of knowledge to be transmitted, certain conclusions have to 
be drawn from the point of view of curriculum planning, and 
about these I shall say a word m a moment. 

Before I do so let me make a fourth point, which was already 
alluded to by Blackstone and made with great eloquence by Dicey 
in 1888. It is intensely interesting to see how in Dicey’s mind (he 
was, after all, a Benthamite) academic legal education was linked 
with the codification of the law. He insisted that the teaching of 
the law compelled the teacher to organise his material in a syste- 
matic fashion and that this was, as English and foreign examples 
showed, and Dicey’s own example was to show, the prelude to the 
creation of digests and of codes. This he called * “the most 
interesting and perhaps the most important sphere of professorial 
energy.” Teaching and research should never be separated—this 
has been said often enough—but what has not been sufficiently 
emphasised is that, quite apart from research, the process of teach- 
ing law, the need for making it intelligible otherwise than in terms 
of mere practitioners’ recipes, has itself a considerable influence 
on the structure of the law. The writing of textbooks is by some 
people regarded as an inferior occupation. Nothing could be further 
from the truth. From the days of Gaius to our own day the history 
of the law abounds with works of a pedagogic intent which were the 
instruments of legislation and of lew reform, and it is almost super- 
fluous to refer to the influence of Pothier on the Code Napoléon, to 
Savigny’s System so much of which went into the making of the 
German Code, to the work of Fitzjames Stephen, of Mackenzie 
Chalmers and of Frederick Pollock in this country and to the 
Restatement in the United States. We all know from innumerable 
discussions on what legal subjects can be taught in a university the 
“ hen and egg ” problem of the course and the textbook: “ But 
how can we introduce it, there is no textbook? ”? versus: ‘‘ Who 
will write or publish a textbook if we don’t introduce it?” I 
suggest (and I am merely following what Dicey said) that to 
encourage the writing of a textbook may be one very good reason 
for teaching a legal subject. The teaching of contract produced 
Anson; what was done for contract and for tort in a past generation 
is now, I am confident, being done for family law and for the law 
of taxation. Gradually the widening of the university syllabuses 
produces a new literature: the literature itself cannot fail to 
influence the reform of the law. Clarification is the first step to 
reform. 

Dicey saw this clarification in terms of codes and of digests. 
No one could have accused him of not being a faithful devotee of 
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the common law, and yet he welcomed the formulation of legal rules 
in abstract terms to serve as pathmakers in the jungle of rationes 
decidendi and obiter dicta. I am convinced that the clarification 
of the law which over the generations is the imevitable result of 
academic teaching must increasingly lead to a desire for codification, 
and this, I think, is a good thing. Not as if extravagant hopes such 
as those formulated by Bentham “ should ever be attached to this 
process: the creative role of the courts does not end, it sometimes 
begins, with the work of codification, as every student of the history 
of French or German law knows perfectly well. Even so, to some 
extent codification does make the law more accessible and more 
comprehensible, and removes from it some of that aura of pontifical 
esoteric professionalism which it was Bentham’s main endeavour 
to dispel. 

But even if you do not accept Dicey’s thesis of the link between 
academic teaching and codification, you cannot fail to recognise the 
contribution the teaching of the law must make to what Rudolph 
von Jhering characterised as the precipitation of an alphabet of 
legal concepts out of the casuistry of rules and precedents.1° He 
compared casuistic legal thinking with the ideogrammatic script of 
the Chinese: “The Chinese have a special sign for each concept, 
one human life is hardly sufficient to learn them, and new concepts 
necessitate in the first place the making of the appropriate new 
signs. We however have a small alphabet, by means of which we 
can dissect and compose every word: easy to learn and never 
forsaking us. Similarly a casuistic Code (Jhering was probably 
thinking of the Prussian Code of 1794—he might have said: a body 
of case-law) contains a multitude of signs for a given number of 
individual situations; a system of law reduced to its logical com- 
ponents offers us the alphabet of law through which we can decipher 
and depict all new word forms of life, however unusual.” To 
Jhering the discovery of the legal alphabet was the great contribu- 
tion of the Romans to law. I think that English law has in the 
course of the last century made great strides in the same direction. 
If I am right in thinking so, this is to no small extent due to the 
academic teaching of the law which in turn has assisted practice. 
Code or no code, the advantages that law itself derives from the 
process of being taught systematically and not casuistically are so 
great that the case for its academic teaching could rest on this 
pillar alone. It is only through this process that law can be freed 
from the need for waiting for a precedent to solve each unaccustomed 
problem, just as it is only through the system of sound symbols 
that the Western world was spared the thraldom of the ideogram 
necessitating the invention of a new symbol for each new thing or 
concept. 
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Such then, are the reasons which in my submission militate 
against and in favour of the teaching of law in universities. It is 
clear that if these are the true reasons or among the true reasons, 
certain consequences follow as regards curricula, teaching methods 
and examinations. Permit me in conclusion to say a few words 
about these three aspects of our work—what I am saying is the 
result of many years of reflections, mainly in the light of the practice 
of this university. 

May I start at the end, that is with that necessary evil, the 
examination. Why and for what purpose do we examine students? 
It is at this point, I submit, that one’s attitude towards the purpose 
and justification of an academic study of the law becomes a matter 
of practical significance for the organisation of the life of a faculty. 
If it is the object of legal studies to teach the students what is 
called ‘‘ the rules,” to make them “ learn their cases,” to make 
them remember the law quia ita scripta est, then of course it is 
right to subject them to a series of tests of their memories. They 
will have to be graded and classified in accordance with the amount 
of material they can reproduce at a moment’s notice in complete 
isolation from the sources which lawyers normally use, and must 
use in order to do their work. The test is: ‘“‘ either he knows it or 
he doesn’t ’?—if he does he passes, if he doesn’t he fails. The more 
cases he can quote from memory, the better. This method of 
examining law students is adapted to that type of vocational train- 
ing which was castigated and very probably caricatured by Black- 
stone. A remembered decision of the House of Lords must be the 
last word and the culmination of the discourse—to question it 
would be wrong. If the student must, in the light of remembered 
cases, answer how the court will in his opinion decide, and if he 
knows or thinks he knows a decision of the House of Lords which 
covers it, he would in such an examination deserve a bad mark if he 
went further than just quoting it. 

What I have described is not, I know, a fair account of what 
is actually happening in the English legal university examinations, 
and yet I have often wondered what it was they were actually 
testing. That they are primarily designed to test memory is clear 
in all those cases in which it is regarded as necessary to examine 
the students every year. Surely the theory of the annual examin- 
ation is that if the subjects were not thus distributed, the students’ 
memories would be overburdened. More than that, the inevitable 
corollary of this theory is that the student is expected, perhaps he 
is intended, immediately after the examination to forget what he 
learned immediately before it with the purpose of passing it. In 
any event he is not intended to remember it for two years. This 
system of transforming every student into a perpetual examination 
candidate, which is sometimes intensified by semi-annual internal 
college tests, is not the only feature of our examinations which has 
made me wonder whether there has not occurred a subtle shifting of 
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means and ends—as if the academic teaching of the law had become 
the means of preparing the students for a test, rather than the test 
being a means of finding out whether the educational process had 
achieved its aim, whatever that aim may be. 

I am not seeking to argue that, on any view of the purposes of 
legal education, memory can be entirely neglected in testmg the 
students, but I submit that if it is the aim of our work to let the 
students see the law in its social context, to give them what I have 
called a general legal education, and at the same time to make them 
do specialised work in a few chosen fields, then new methods of 
examining them will have to be devised. I think they will also 
have to be devised if you do not go further than endorsing the 
not very heretical view that we examine students to test their 
ability to argue sensibly, to present their thoughts clearly, to 
distinguish that which is relevant from that which is not. I cannot 
convince myself that it is necessarily the ideal method of achieving 
any of these ends to organise endurance tests in which the perform- 
ance—the sole performance—of the students taken into account 
is the production under conditions of the utmost discomfort of a 
series of answers to more or leas complicated questions, and to 
compel them to do this without access to the material the proper 
use of which is one of the main skills in which they should be 
tested. Is it right to submit future solicitors to a test of doing 
that which if done a few months later would unquestionably be 
professional negligence—the answering of legal problems without 
consulting the books? Is it necessarily conducive to an adequate 
judgment of a student’s ability, or even knowledge, to make every- 
thing hinge on what he happened to be able to do on a given 
Tuesday morning from 10 to 1, and to ignore the much better 
evidence available in the shape of his record as a student in class 
discussion and written work? As I have said, far be it from me to 
deny the importance of a good memory, but it is only a very 
secondary thing compared with the insights and the skills a student 
should acquire and display in an examination. A good lawyer—is 
not this a platitude ?—is a man or woman who knows where to find 
the law, only fools burden their memories with details they can look 
up in half a minute or even in half an hour. 

The views on the purposes of a legal education which I have 
ventured to submit to you seem to me to lead to at least three 
proposals for the reform of the existing examinations. The first 
would be that, as is done in some foreign countries, a record is kept 
of the student’s performance in the course of his studies, and that 
this record is available to the examiners as one of the decisive 
elements in the formation of their decision. The second point would 
be that each student must, in the course of hig studies, probably 
in the last year, write one or two short dissertations on subjects in 
which he specialises, and these too are part of the material for the 
examiners. Lastly, to form a picture of what a candidate is worth, 


184 THE MODERN LAW REVIEW Vor. 29 


one must see him. Is it not surprising that the teachers of a legal 
system which rightly insists on the superiority of oral over written 
evidence and in which appellate courts incessantly emphasise with 
good reason the decisive importance of the impression the witness 
made in the box—that they of all people should be content with 
written evidence when deciding about the fate of young people? 
Does not the present system of legal university examinations fly in 
the face of some of the most elementary rules of the law of evidence? 
My second and my third points are of course connected: if you 
introduce the dissertation you must also have a viva, if only to be 
able to satisfy yourself that the dissertation is the candidate’s own 
work. I should still maintain two or three papers of the present 
type, but without indicating the subject: let the candidate himself 
diagnose the question as one on contract or tort or property: the 
best questions are those which cut across these artificial boundaries. 
In answering them, the candidates should be allowed to use notes 
and other material: the ideal place for such papers is of course the 
law library. 

The difficulties which would inevitably attend the acceptance of 
these or of similar ideas are mainly rooted in two cardinal features 
which distinguish our system of legal education to its disadvantage 
from the systems of other countries: our students begin their studies 
too early and they do not continue them long enough. The 
Americans derive immense benefit from their system of pre-legal 
college education, simply because the students are older and more 
mature when they embark upon a study which is in fact a study 
of society seen from the angle of its legal organisation. We cannot 
imitate this—we are not rich enough—and we should not forget 
that the reverse of the American com is the absence (in most of the 
States) of that scheme of organised post-academic apprenticeship 
which we, in common with most of our Continental neighbours, 
rightly regard as indispensable. But the second flaw in our system 
can be removed. We should consider a four-year academic course 
as a matter of high priority. We should insist that the true com- 
parison of our work is that with the medical schools: who has ever 
dreamt of a three-year course as sufficient for an academic medical 
education? There are no doubt financial difficulties, and there are 
what are known as administrative difficulties. But difficulties or 
none, a start must, I think, be made, and the first thing to be 
reformed is the examination system. This reform is the most 
urgent job confronting the present generation of law teachers. 

In speaking about examinations I have incidentally already said 
something about teaching methods. Different methods may have 
to be used for inculcating the ‘‘ general legal education ” of which 
I have spoken and for conveying the detailed instruction in the 
topics in which the student specialises. Lectures or the use of the 
case method may be appropriate for the more general topic, but for 
the specialists the seminar and individual tuition may be required. 
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I have been much impressed by the scheme of “ Divisional Pro- 
grammes ” adopted at the Yale Law School in which the students 
participate during their last year, and which involve a high degree 
of specialisation, a copious reading programme, the writing of 
papers, tuition and seminars. If a student in his last year partici- 
pated in such a scheme, say, in criminal law and procedure, or in 
constitutional and administrative law, or in family law and succes- 
sion, this should be considered as taking something like half his 
time. This would be a study of great intensity and go into much 
detail, not necessarily only of a legal kind: the criminal law 
specialist would have to take in a good deal of criminology and the 
constitutional law specialist a good deal of political science. But 
if it was done, it would be possible to burden the student’s other 
courses with far less detail than is done at the moment. Far better 
he should know one or two subjects very thoroughly and have a 
broad survey of the rest than that he should be made uneasily to 
hover between the duty to read law reports in a large number of 
topics and the inclination or temptation to rely on the textbook. 

Lastly, the curriculum. On this I must be brief, and what I 
have already said about what I regard as the need for combining a 
general survey with detailed cultivation of one or two chosen fields 
is an indication of what I have no time to develop here. Let me 
make one point which I consider as important. Even in London, 
though this applies with much greater force in the ancient untver- 
sities, I think the syllabus is geared to a legal system in which the 
common law played a larger role and legislation played a smaller 
role than they do today. Wherever you go—whether you look at 
the ability or inability of the common law to cope with the conse- 
quences of unequal bargaining power of contracting parties or with 
the exploitation of monopolies or whether you look at town plan- 
ning and its relation to restrictive covenants or at the role various 
sources of law have played in the regulation of family property 
relations—everywhere you can see how in our society judicial law 
making has failed to give effect to the notion of social justice which 
is one of the attributes of our society. And if you see what law 
does in fact—even a glance at the law reports demonstrates it—is 
it not obvious that statutes have become a more important instru- 
ment of (if I may repeat the use of Pound’s phrase) “ social 
engineering ’? than precedents? Nevertheless our transmission of 
the skill in handling precedents and of the knowledge of their origin 
and function is not, I think, matched by a corresponding systematic 
instruction in the handling of statutes and statutory instruments or 
by information on how statutes and statutory instruments are 
made. It is possible that some part of the first year of a student 
should be devoted to a more extended study of legal sources than 
he is now getting in the course on English Legal System. Perhaps 
there should be separate courses on the making and the operation of 
the various types of statutes and statutory instruments. It is my 


CONSTITUTIONAL CONVENTIONS: 
DICEY’S PREDECESSORS 


Ir is of some interest to find out how and when writers on the 
British Constitution, whether on its history or its practice, first 
drew a distinction between the legal and the non-legal rules; to 
trace the manner in which the distinction between laws and consti- 
tutional conventions came to be formulated. Nowadays the original 
analysis of constitutional conventions, as well as the name, is com- 
monly attributed to Dicey; but Dicey tells us in the Preface to 
the first edition of his Introduction to the Study of the Law of the 
Constitution (1885) that he owed a debt to his older contemporary, 
Freeman, the constitutional historian. It was Freeman’s clear 
statement of the difference between what he called the “ written 
law ” and “ our conventional constitution ” that led Dicey to seek 
for an answer to the question why constitutional understandings, 
which are not laws, are nevertheless observed. How original was 
Freeman’s contribution to constitutional theory or exposition? A 
series of hints—until nearly the middle of the nineteenth century 
they were little more—had been thrown out by various writers 
from John Locke onwards. Locke * had gone so far as to say that 
the discretionary powers of the monarch which are called the pre- 
rogative ought to be exercised on trust for the good of the people, 
although if the monarch could not be compelled to summon the 
legislature the people could only appeal to Heaven. 

Blackstone in his Commentaries,? first published in 1765, says 
that the royal prerogative is irresistible and absolute, according to 
the forms of the Constitution. If these powers are exercised “ to 
the grievance or dishonour of the Kingdom,” he continues (citing 
Locke), “‘ the Parliament will call his advisers to a just and seve 
account.” But the only sanction he mentions for ministerial 
responsibility is impeachment. No other references to extra-legal 
considerations appear in Blackstone. There is only law, including 
custom (general and local) and parliamentary privilege. 

Edmund Burke, in his Thoughts on the Cause of the Present 
Discontent (1770), expressed the opinion that of equal importance 
to the limitation of the royal functions by law was the requirement 
that the discretionary powers vested in the monarch should be 
exercised on public principles and national grounds.* And in his 
Reflections on the Revolution in France (1790), he wrote‘: ‘ The 


1 Second Treatise of Civil Government (1690), Chap. 14. 
2 Comm., I, 251- 

3 Burke's Works (Bohn's ed., 1854), I, p. 881. : 

4 Reflections om the Revolution in Francè (dth ed., 1790), pp. 28, 68. 
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constituent parts of a state are obliged to hold their public faith 
with each other, and with all those who derive any serious interest 
under their engagements, as much as the whole state is bound to 
keep its faith with separate communities.” Powers are restricted 
not only by laws, but also by usages, positive rules of doctrme and 
practice. 

Henry Hallam, barrister and historian, did not continue his 
Constitutional History (1827) beyond the death of George O, but 
he was one of the first to discuss the meaning of the term ‘ uncon- 
stitutional.”? An edition was brought out by Sir William Smith in 
1872, the year in which Freeman’s Growth of the English Constitu- 
tion appeared. In the last chapter, after saying that the executive 
government, though shorn of its lustre, had not lost so much of its 
real efficacy as a result of the Revolution as was often supposed, 
Hallam distinguished between the executive government in the 
wide sense and the personal authority of the monarch. 

Austin, in the sixth lecture of his Province of Jurisprudence 
Determined (1882), discussed the meanings of the epithet ‘‘ uncon- 
stitutional ’? as contrasted with the epithet ‘‘ illegal ” and as it 
is applied to the conduct of a sovereign person or body. ‘“‘ Uncon- 
stitutional *? in the more general sense, said Austin,” is applied to 
a breach of principle or maxim to which is attached a merely moral 
sanction, but which incurs no legal pain or penalty, though it 
would probably incur censure and might meet with general resist- 
ance. In the more definite and special sense, “‘ unconstitutional ”’ 
imports that the conduct in question conflicts with constitutional 
law, i.e., that compound of positive morality and positive law which 
fixes the constitution or structure of the supreme government. 

While Austin was delivering his lectures at University College, 
London, a little-known counter-attraction was bemg offered by 
King’s College, London, in the form of a series of lectures on the 
theory and practice of the Constitution. These were delivered at 
King’s College in its first term in 1881 by John James Park, barrister 
of Lincoln’s Inn, jurist and antiquary, recently appointed Professor 
of English Law and Jurisprudence at that college. Park had been a 
pupil of the famous conveyancer Preston and was himself the author 
of a learned Treatise on the Law of Dower, long a standard work. 
Four of his King’s College lectures were published under the title of 
The Dogmas of the Constitution in 1882, the year of the great 
Reform Act which also saw the publication of Austin’s Province of 
Jurisprudence Determined. Park, always of delicate health, died a 
year later, and so was spared the professorial disappointment suffered 
by Austin. Park’s main thesis, written in a painfully turgid style, is 
that the theoretical British Constitution according to which the 
country was governed by. the separate and independent estates 
of King, Lords and Commons—if it ever existed in a pure state, 

8 Atin, The Provinco of Jurisprudence Determined (ed. H. L. A. Hart), pp 
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which was doubtful—had ceased to exist for more than a century 
and a half, that is, since the time of Charles II. He was to speak 
not only on the law of the Constitution, but on its theory and 
practice. And so he discusses Ministry and opposition and political 
parties. In what he could now call parliamentary government, 
there was a total discrepancy between the theory and the facts. 
The forms had been superseded by quite different realities, a fact 
which neither De Lolme nor Blackstone nor any other writer had 
recorded. For at least the past 150 years there had been two 
different concurrent constitutions, though without any express 
recognition of the fact—one existing in form, the other in substance. 
This transformation ‘‘ has gone on silently and insensibly before 
the eyes of chroniclers, and Vinerian professors, and writers on 
the Constitution, who are carried away by the sound of words 
without regarding the efficacy of things... .”?* From government 
by prerogative we had moved to government substantially by the 
Commons. 

Macaulay developed the thought a stage further by picking out 
the Ministry as the co-ordinating and controlling body. In the 
fourth volume of his History of England, published in 1855, he 
said 7: 

“ It is essential to our liberties that the House of Commons 
should exercise a control over all the departments of the execu- 
tive administration. ... An institution which did not exist 
in the times of the Plantagenets, of the Tudors or of the Stuarts, 
an institution not known to the law, an institution not 
mentioned in any statute, an institution of which such writers 
as De Lolme and Blackstone take no notice, began to exist a 
few years after the Revolution, grew rapidly into importance, 
became finally established, and is now almost as essential a 
part of our polity as the Parliament itself. This institution is 
the Ministry.” 


Sir Thomas Erskine May in 1861 published his Constitutional 
History of England from 1760-1860, beginning where Hallam left 
off. May discussed such topics as Ministerial responsibility to 
Parliament and the Sovereign’s obligation to act on the advice of 
Ministers, but he drew no formal distinction between laws and 
conventions. 

J. S. Mill’s Considerations on Representative Government 
appeared in the same year. Before dealing with the proper functions 
of representative government, Mill asks: what prevents the different 
governmental powers from being exerted oppressively against each 
other, for example, by the Crown refusing its assent to an Act of 
Parliament or maintaining Ministers in office in spite of the remon- 
strances of Parliament? And he replies *: “ The unwritten maxims 
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of the Constitution—in other words, the positive political morality 
of the country.” He goes on to speak of unwritten rules which limit 
the use of lawful powers, and says that if the legal provisions of the 
Constitution, together with the unwritten maxims by which the 
conduct of political authorities is in fact regulated, did not give the 
popular element substantial supremacy in every department of 
government, the Constitution would lose its stability, and either 
the laws or the unwritten maxims would soon have to be changed. 

Cox’s Institutions of the English Government (1868) is a pioneer- 
ing textbook that has not enjoyed the celebrity it deserves, probably 
because it was so soon followed by the works of Hearn and Todd. 
Homersham Cox, a barrister, based this scholarly and precise work 
on the best available primary and secondary authorities, and dedi- 
cated it to the Chancellor of the Exchequer, Gladstone. Laws are 
defined as “ rules which authoritatively, publicly, and prospectively 
declare the rights and obligations which the State will enforce.” ° 
He anticipated Bagehot by discussing the Cabinet in Chapter 10 of 
Book 1, entitled “ The Privy Council and Cabinet Council.” 
“« With reference to the modern constitution of Cabinets,” says 
Cox,!° “it is important to trace the origin of the dependence of 
the Cabinet upon Parliamentary majorities—and of the political 
unity of the Cabinet,” and in the next ten pages he discusses these 
two topics. In his introductory chapter ** he had referred to the 
« discontinuance of the old system of party impeachments, and the 
substitution of the modern system of Parliamentary control over 
ministers, exercised by compelling their resignation ’’; and pointed 
out that in modern times “the rule has been that the ministers 
remain together in office only so long as there is no public conflict 
between them as to their political sentiments.” Incidentally, from 
Chapter 5 of Book 2, entitled ‘‘ The Supreme Power of the Law,” 
we can see that on two of Dicey’s main themes—the conventions 
of the Constitution and the Rule of Law—Cox influenced Hearn, 
who influenced Dicey. 

Walter Bagehot, who may be said without disrespect to have 
written as a high-class journalist, published in book form in 1867 
his English Constitution, which had been appearing by instalments 
in The Fortnightly Review since the first issue in May 1865. The 
Constitution which Bagehot described was that of Palmerston, 
shortly before the Reform Act of 1867. Bagehot’s greatest contri- 
bution was to emphasise the importance of the Cabinet, and the 
power of the Commons to bring about changes of Ministry. His 
celebrated distinction between the ‘ dignified ” and the “‘ efficient ” 
parts of the Constitution is not the same as that between laws and 
conventions, but the distinctions coincide to some extent. The 
Introduction to the second edition (1872) contains the well-known 


9 Cox, The Institutions of the English Government, p. 1. 
10 Op. ot., p. 247. 
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passage on what the Queen could do by virtue of the prerogative 
alone. To this there were two checks, impeachment and—where 
there was an error of judgment and not of intention—a change of 
Ministry. 

This year, 1867, the year of the British North America Act as 
well as of Disraeli’s Reform Act, saw also the publication by Long- 
mans of Hearn’s Government of England (mentioned by Dicey in 
his Preface) and the first volume of Todd’s Parliamentary Govern- 
ment in England. Hearn, who had taken a university post in 
Australia, and Todd, who had emigrated to Canada, were interested 
in the introduction of responsible parliamentary government into 
the colonies, and both have chapters on the Cabinet and Ministerial 
responsibility. Both books are very competent and reliable, and 
they are still useful on topics where time has not rendered them 
obsolete. 

William Edward Hearn, LL.D., Q.C., an alumnus of Trinity 
College, Dublin, became at an early age Professor of Greek at 
Queen’s College, Galway. In 1854 he was appointed the first 
Professor of Modern History and Literature at Melbourne Univer- 
sity, a post he held for eighteen years. He later became the first 
Dean of the Faculty of Law at Melbourne. His sociological writings 
include The Aryan Household (1870). The Theory of Legal Duties 
and Rights (1888) is a work of analytical jurisprudence. As a 
member of the Legislative Council of Victoria, Hearn interested 
himself especially in the codification of the law. By the time the 
second edition of his Government of England was published in 1886 
he was Chancellor of the University of Melbourne. Hearn does not 
draw the specific distinction between law and convention; what he 
does is to say that he is concerned with the existing system of 
government and not with the question what it ought to be. In his 
Introduction he stresses the common law foundation of the English 
Constitution, saying that in all our great constitutional struggles 
the question has been invariable argued on either side as a question 
of dry law. History explains law, and law explains history. The 
sources of our constitutional law are to be found much less in 
statute law than in judicial decisions, parliamentary precedents and 
“official traditions and practice.” There is no positive law for 
the establishment of our national representation. ‘‘No statute, 
no rule of common law, no resolution even of either House of 
Parliament,” he sgys,4 “has yet recognised the Cabinet itself. 
The real organ of executive government under our present system 
is a body yet unknown to the law.” 

Hearn, who had worked independently of Bagehot, has a separate 
chapter on the Cabinet and the development of its political unity 
(1st edition) or corporate responsibility (2nd edition), in which he 
acknowledges his indebtedness to Cox. He also has a section 


12 Hearn, The Government of England (2nd ed.), p. 8. 
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entitled in the first edition ‘“ Why Parliamentary Government is not 

the subject of positive law,” and in the second edition “ Why 

Responsible Government is unknown to positive law.” In the 

first edition the chapter on the Cabinet makes no mention of the 

Prime Minister. The growth of the Cabinet is described as spon- 

taneous, its powers and duties being fixed by custom. The second 

edition includes a discussion of the Prime Minister, in which Hearn 

remarks that ‘As the Cabinet is unknown to the law, so also is 

the premier.” ~- He also points out that none of the writings of 

the framers of the United States Constitution indicate that they 

were acquainted with the position then occupied by the British 
Cabinet. 

‘6 Tt has been the subject of no small surprise and remark,’’ 

says Hearn,“ “ that our modern system of government is not 

, and seems incapable of being expressed, in a legal 

form. The Cabinet is a body unknown to the law. When it 

was desired that maible Government, as it is called, should 

be introduced into the colonies, it was found that the nearest 

raid pag a written description of it was obtained by a very 

ifling change in the Governor’s instructions.” 


He goes on to speak of the discretionary powers of the Crown, 
stating that where powers are discretionary their exercise cannot 
be controlled by law, and that conversely where there is legal 
obligation there is no room for discretion. He then considers the 
terms “‘ constitutional ” and ‘‘ unconstitutional.” Hallam ** said 
that the maintenance of a standing army by the Stuart kings may 
not have been strictly illegal, but it was “ unconstitutional,” i.e., 
“ a novelty of much importance tending to endanger the established 
laws,” but, as Hearn points out, this would include every Reform 
Bill and imdeed every considerable amendment of the law. The 
terms ‘* constitutional ” and ‘* unconstitutional,” he suggests, are 
applicable to the manner of exercise of discretionary powers, 
whether by the Crown or by anyone else. The contrast implies 
some power which, though there is no legal compulsion, yet is 
usually exercised according to the good customs of the country m 
a particular way, and so as not to disturb the working of the other 
parts of the political system. 

‘ Tn all these cases,” he concludes, “‘ there are two elements, 
the legality of the one course, and the expedience and usage of 
the other. Perhaps it may be said that wherever experience 
and the approved utility of any mode of exercising any discre- 
tionary power are such as to raise a reasonable expectation in 
the public mind that that power will continue so to be used, 
any deviation from the customary method, which tends *° to 


13 Op. oit., p. 224. 
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defeat this expectation and rests merely on the ground of actual 
ability so to deviate, is unconstitutional.” 


Alpheus Todd, LL.D., C.M.G. (1821-84), was an Englishman who 
emigrated to Canada with his family when eight years old. At 
the age of nineteen he anticipated Erskine May’s Treatise by 
publishing The Practice and Privileges of the Two Houses of Parlia- 
ment (1840), just before the introduction of responsible government 
following the union of the two Canadas. He was then an assistant 
in the library of the House of Assembly of Upper Canada. A 
Minister of the Catholic Apostolic Church, he was Librarian of the 
Legislative Assembly of Canada in 1867, the year in which the first 
volume of his Parliamentary Government in England was brought 
out in time for the Constitution of the new Dominion of Canada. 
This volume deals with history, the Sovereign and the royal preroga- 
tive. When the second volume appeared in 1869, dealing (inter 
alia) with the Cabinet Council, Ministers in Parliament and the 
judges, he had become Librarian of the House of Commons of 
Canada. The second edition came out posthumously in 1889-90. 
Meanwhile, in 1880, Todd had published his useful Parliamentary 
Government in the British Colonies, of which a second edition was 
brought out in 1804. The latter book is cited by Dicey, and the 
former by Anson.2" 

Writing contemporaneously with Hearn, Todd was able to say 
that, although responsible government had been introduced into 
Canada in 1841, no book existed explaining the working of respon- 
sible or parliamentary government, questions involved in the mutual 
relations between the Crown and Parliament; nor any adequate 
account of the development and present functions of the Cabinet 
Council. He therefore decided to complete his account of parlia- 
mentary government in England before that of parliamentary 
government in the colonies, which was still in its infancy. In his 
general introduction Todd refers to Bagehot’s first article in the Fort- 
nightly Review, when he speaks of the Cabinet as “ a connecting link 
between the Crown and Parliament.” The theory of British govern- 
ment was government by the prerogative and the balance of powers, 
but this theory was strikingly at variance with the facts of our 
history for the past century and a half. Chapter 8 of Volume II on 
“ the Cabinet Council ” discusses its origin, organisation and func- 
tions, pointing out that this body, like the office of Premier, is “a 
body unknown to the law and hitherto unrecognised by any Act of 
Parliament.” * There follows an account of the origin and develop- 
ment of the Prime Minister’s office. Todd shows the necessity of 
the office of Prime Minister, yet, “ strange to say, this office is 


1t Bir William R. Anson, The Law and Custom of the Constitution (lst ed., 
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stil unknown, not only to the law, but also to the constitu- 
tion. ...??1® The choice of Ministers is part of the royal preroga- 
tive, but its performance is controlled by certain “ constitutional 
checks,” it being essential to the existence of parliamentary govern- 
ment that Ministers should enjoy the approval of Parliament. While 
in theory the Sovereign is free to select what Ministers he will, 
“ he is practically obliged, by the spirit of the constitution,” to 
choose men who can work harmoniously with the legislature, and 
more particularly with the House of Commons. Further, when 
the Sovereign dismisses one Ministry and appoints another, the 
incoming Ministry are constitutionally responsible to Parliament 
for the circumstances in which they accepted office. Todd speaks 
of “usage”? or “ custom ” in relation to the choice of Prime 
Minister. 

The next chapter, on ‘‘ The Ministers of the Crown in Parlia- 
ment,” discusses the responsibility of Ministers to Parliament, and 
particularly to the House of Commons. The “‘ spirit of the 
constitution,” says Todd, requires that every member of the Cabinet 
shall be a member of one or other House; and it is ‘f in accordance 
with constitutional practice ’’ that all government departments 
should be represented in Parliament. 

Edward Augustus Freeman examined several times in the 
School of Law and Modern History at Oxford between the years 
1857 and 1878. He was a justice of the peace and a member of a 
Royal Commission on Ecclesiastical Courts. As much as any consti- 
tutional historian, therefore, he must have mixed with the law and 
lawyers. In 1872 he gave two lectures at Leeds and Bradford on 
the Growth of the English Constitution from the Earliest Times, 
dealing mainly with the period down to the seventeenth century. 
The third of three chapters was expanded for publication later in 
the same year, and it is this chapter that contains Freeman’s 
account of constitutional conventions. In the Preface to the first 
edition Freeman, writing as a Liberal, refers to “‘ the way in which 
our constitutional history has been perverted at the hands of 
lawyers.” He was thinking especially of the royal prerogative. The 
lawyers’ exaggeration of the prerogative, he held, had no warrant 
in our early history, so that the limitation of that prerogative by 
more recently developed conventions restored the Crown largely to 
its original position. Alongside the legislative landmarks since the 
seventeenth century, says Freeman, ‘f A whole code of political 
maxims, universally acknowledged in theory, universally carried 
out in practice, has grown up, without leaving among the formal 
acts of our legislature any traces of the steps by which it grew.” *° 
Up to the end of the seventeenth century no distinction could be 
drawn between the Constitution and the law. The prerogative of 
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the Crown, the privilege of Parliament, the liberty of the subject, 
all rested on statute or common law. 


‘“ We now have a whole system of political morality,” he con- 
tinues,™ “ a whole code of precepts for the guidance of public 
men, which will not be found in any page of either the statute 
or the common law, but which are in practice held hardly less 
sacred than any principle embodied in the Great Charter or in 
the Petition of Right. short, by the side of our written Law, 
there has grown up an unwritten or conventional constitution. 
When an lishman speaks of the conduct of a public man 
being constitutional or unconstitutional, he means somethi 
wholly different from what he means by his conduct being | 
or illegal.” i 
The examples Freeman gives include the obligation of a Ministry 
that has lost the confidence of the House of Commons to resign or 
to ask for a dissolution, the relations between the two Houses of 
Parliament, the whole position of the Cabinet and the Prime 
Minister, and the general responsibility of Ministers to Parliament. 
Then, in a passage reminiscent of Bagehot’s Introduction to the 
second edition of his English Constitution, published in the same 
year, Freeman says: “ I suspect that most people have but little 
idea of the amount of power which the Crown still possesses by Law, 
and that they would be amazed to find how many things, which in 
our eyes would seem utterly monstrous, might still be done by 
royal authority without breaking the letter of the Law,” such as 
the choice and dismissal of Ministers. The beginnings of what 
Freeman calls “ the code of our unwritten Constitution ” he places, 
following Macaulay, in the reign of William DI, the first time we 
find anything like a Ministry in the modern sense. 

Freeman again adverts to the mischief done, not only to our 
understanding of history but to the course of our history itself, by 
lawyers’ interpretations and lawyers’ ways of looking at things— 
their unreasonable use of precedent, logical argument from histori- 
cally worthless assumptions (usually devised in favour of the prero- 
gatives of the Crown rather than the rights of the people), and the 
natural tendency of the legal mind towards conservatism and 
deference to authority. He refers to the “ juristic inventions ” that 
the Sovereign is above the law, the fountain of honour, the original 
grantor of all land, and the source from which every kind of autho- 
rity springs. This stimulated Dicey to compare the historical and 
the legal way of looking at institutions, and stung him to retort 
that the possible weakness of the historical method is that “ it may 
induce men to think so much of the way in which an institution 
has come to be what it is, that they cease to consider with sufficient 
care what it is that an institution has become.” * However, the 
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point is that Freeman repeatedly and clearly contrasts law (usually 
statute but sometimes also common law) capable of being enforced 
by a legal tribunal—a breach of which he tends to regard as 
generally equivalent to a crime—with breaches of non-legal rules. 
This contribution was of great value, though Dicey was right in 
criticising Freeman’s contrasting expressions, ‘‘ written’? and 
“ unwritten ” law. 

Dicey, who was appomted Vinerian Professor in 1882, had 
examined in the Final Honours School of Jurisprudence as far back 
as 1874, soon after the separation of the Oxford Faculties of Law 
and History. When he delivered the lectures on constitutional law 
which formed the material of his famous book published in 1888, 
he was a colleague of Freeman, who was appointed Regius Professor 
of Modern History in 1884. Dicey accepted Freeman’s account of 
a “ conventional ” code, and gave to these non-legal rules the name 
of the “ conventions of the constitution,” or ‘* constitutional con- 
ventions ” as we now generally call them. But Dicey, having more 
practical knowledge of the law than Freeman, knew that the contrast 
is with civil law at least as much as with criminal law. 


“ If the premier should advise the creation of five hundred 
Peers,” he says,™* ‘‘ the Chancery Division would not, we may 
be sure, grant an injunction to restrain their creation. If he 
should on a vote of censure decline to resign office, the Queen’s 
Bench Division would certainly not issue a quo werranto calling 
Epon Em anew canes sway ne OD Enea eee 


i r.” 


Bagehot and Hearn are praised by Dicey as political theorists, 
but he complains that they deal too much with conventions at the 
expense of law. As a lawyer, Dicey professed to find the problems 
of political theory too high for him. 

Although the first volume of Anson’s Law and Custom of the 
Constitution came out a year after Dicey’s book, the two works 
may be regarded at least as contemporaneous, for Anson’s book 
must have taken longer to prepare. Anson, who like Dicey began 
by practising at the Bar, was appointed Vinerian Reader in English 
Law at Oxford in 1874, and by 1886 was Warden of All Souls. He 
pays tribute to his colleague Dicey’s account of the English Consti- 
tution but disclaims any intention of following his method. This 
volume is confined to Parliament. 


“ It is interesting to consider,” he remarks,* ‘‘ how much of 
all the procedure which I have just described is law, and how 
much is custom. I would include under the term ‘ law’ not 
only statute law but that which is sometimes called the law of 
Parliament, a set of rules which are really part of the common 


33 Dicey, The Law of the Constitution (10th ed., B. O. 8. Wade), p. 10. This 
o oa "The ‘True Nature of Constitutional Lew ” is taken from Dicey's 
th ed. (1908). 
24 Anson, op. oit. (1st od.), I, pp. 67-69. 
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law; and under the term ‘ custom ’ those conventions, a depar- 
ture from which would not affect the validity of any 
parliamentary proceedings or touch any public or private 
right.” i ; 
After giving examples of statute and common law, he continues: 
“* From these rules, by which rights and liabilities public and private 
may be affected, we must distinguish conventions and formalities 
which are legally immaterial,” for example, the mode of electing 
a Speaker, the approval of the Speaker-elect by the Queen, the 
claim of privilege made by the Speaker and the Queen’s speech. 
At the end of the volume Anson touches on the control'by Parlia- 
ment over the executive, which he says is outside the region of 
law, and he follows Dicey in calling it a matter of convention based 
on ultimate legal sanction, which however is seldom in the minds of 
those concerned.** In his second volume, on the Crown, published 
in 1892, Anson shows that, whereas Ministerial responsibility in the 
eighteenth century meant legal responsibility, liability to impeach- 
ment, now it meant responsibility to public opinion, liability to 
loss of office.* 
This really concludes our account of Dicey’s predecessors, but 
we cannot overlook the fact that only a year or two later, in the 
session 1887-88, Maitland, then Reader in English Law at 
Cambridge, was delivering those lectures that were published post- 
humously to form what is still in many respects the best constitu- 
tional history for law students. The lectures, written in six months, 
were not originally intended for publication. Although he admits to 
relying largely on the recent work of Stubbs, Dicey, Anson and 
others, everything that passed through Maitland’s mind was thought 
out for himself and expressed with incomparable clarity. Speaking 
of the Cabinet, Maitland stresses the importance of supplementing 
the study of legal rules with that of “ the customs or conventions 
of our constitution.” *7 Elsewhere he calls them “rules which 
most clearly are not rules of law; we may call them rules of consti- 
tutional morality, or the customs or the conventions of the 
constitution.” ** Again, ; 
“£ We have seen that our rules of law touching public affairs are 
very intimately connected with rules touching public affairs 
which are not rules of law, rules which are sometimes called 
rules of constitutional morality, or constitutional practice, the 
customs of the constitution, the conventions of the constitution, 
or again constitutional understandings.’ +° 

Maitland, who also had begun his career practising at the Bar, 

clearly accepted as vital the distinction between laws and constitu- 
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BANKRUPTCY: ANGLO-AMERICAN 
CONTRASTS 


I. PHILOSOPHICAL CONTRASTS 


Tue institution of bankruptcy became an established part of the 
English economic society in the first half of the sixteenth century,} 
as a result of credit dealings between merchants and traders, which 
were the only groups making use of credit at this early time.” It 
is not surprising, then, to find that for many years bankruptcy was 
available only to, or against, those designated as merchants.* As 
other elements of ‘the economic society began to use credit in greater 
volume, it was natural for the scope of the bankruptcy process to 
be extended until today in England virtually all persons may now 
take advantage of or be subject to its application, although the 
great volume of bankruptcies continues to be in the small merchants, 
contractors, and traders class. If the English economy changes 
so that the wage-earner class becomes the volume user of credit, it 
may be that the place for the bankruptcy process should be re- 
evaluated with that in mind. 

The economic pressure bringing forth the first bankruptcy 
legislation was exerted by creditors and naturally then the bank- 
Tuptcy process was geared to their interest and convenience.” In 
that period of the sixteenth century which fostered the bankruptcy 
process there was no method by which creditors as a group could 
seize and distribute assets of a debtor rateably among themselves. 
Each creditor was left to his own devices, such as seizure, 
execution, and body imprisonment, with the concomitant jostling 
tor preferences and inevitable race between creditors in the collection 
of their accounts. No adequate process was available to the creditor 


1 Bee the Act 1542 (84 & 85 Hen. 8, o. 4): Halsbury’s Laws o 
England, Vol. 3 ( ed., a 1968); p. 251; Jenks, A Short History of Engl 
Law (5th ed., 1988), p. 882. 

2 Where divers and sun Persons craftily ob into their Hands great 
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the Hit hott ‘Bankrapty, {6s ” Preamble to 
“in, Ragland (84 & 85 Hen. 8, 0. 4); Pollock 
istory of English Law ee Edward I, Vol. 1 (9nd ed., 


3 Bankruptcy Act ch. 19, § 1, 2 Stat. 19 (1800); Holdsworth, A History of 

Hnglish Law, Vol. 18 (Tth ed., rev. 1982), p. 877. 
4 In the fiscal year of 1068 there were Receiving Orders and of these 
approximately 02 per cent. were small businesses, not wage earners. See 
of Trade Bankruptcy General Annual Report for the year 1968, pp. 7 


d 8. 
o Bee authorities cited in note 2 above. 
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in his search for assets and absconding debtors was quite,a common 
by-product of heavy debt involvement.* Because the pressure for 
change came from the creditor groups and the evils were considered 
to be to their disadvantage, it is-expected that the-first legislation 
would be designed for their benefit with little thought of the plight 
of the debtor himself, and this was the case. The machinery for 
seixing and distributing the debtor’s property rateably was estab- 
lished, but no thought to the welfare of the debtor is evidenced. 
The more compassionate concept of “ discharge ’? seeped into the 
process gradually many years later, and in the early eighteenth 
century the debtor was at last recognised in English legislation by 
allowing him a narrow, well-guarded path to relief from his debts 
under close and critical scrutiny.’ This foretold the gradual relaxa- 
tion of the unrelenting, severe attitude toward the bankrupt, and 
most of the general legislative revision in England since then has 
humanised its discharge provisions,* however yet, quite charily 
given.” The bankruptcy process in the United States after “ fits 
and starts ” settled down to a permanent part of the Federal law 
in 1898.2° With the experiences and lessons learned from the 
mother country and with the frontier-type society it is expected 
that a greater concern for the debtor would be evidenced in the 
bankruptcy procedure there and this was and is the case. That 
many of their forefathers were fleeing the debtors prisons of England 
taught as part of the historical education of the children, probably 
emphasised because of its interest element rather than its accuracy, 
may contribute to the “‘ built in ” concern for unfortunate debtors. 
In any event, the social and economic policy of bankruptcy in the 
United States is rehabilitation rather than distribution. Replacing 
the debtor in society with an opportunity to make his own way is 


e Jenks, ; oif. In note 1 bovo, p- 50a. 

T Bee the Act 1711 (10 Anne, o. 15): ‘‘ The early eighteenth century 
is remarkable for the first sign of any relenting from the pitiless severity of its 
predecessors to unfortunste merchant.” Jenks, op. cit. in note 1 
above, p. 883. 

2 Note the in attitude toward discharge in the following: U.B.: Bankruptcy 
Act, ch. 19, §§ 84, 86, 2 Stat. 80 (1800); wae Act, ch. 9, §§4, 12, 5 
Stat. 448, 447 (1841); Act, ch. 176, 14 Stat. 681 ( : 
England: Bankru Act & 85 Hen. 8, o 4); Bankruptoy Act 


ek oo Vid o TD a 19; Bankr Act 1888 (46 & 47 Vict. o. 52), as. 28 
(1), 80 (1). English literature is ete with references to the 
of b and ite harshness, 16., from the diary of James Boswell. 
Thursday, July 6, 1769, ‘‘I heard a pleading in the oase of 
Auchinbreck, and really shuddered to think of the consequences af debt."’ 
Porwal, In Search of a Wife, p. X2; MoGraw-Hill (1986), Edited by Frank 


Brady 

° In the fiscal year of 1968 there were 8,934 R Orders administered, 
while 668 applications for discharge were dealt with. these, 8 were granted 
an unconditional discharge, 128 granted with conditions and granted 
subject to suspension and conditions figures may be misleading unless 
it is understood that many discharges are given subject to very m 

or suspensions. See Board of Trade Bankruptcy ual Report for 


the year 1068, p. 7 and Table VII, p. 80. 
10 Act of July 1, 1898, o S41, 80 Stat. 544. Bee Historical Note, 11 U.8.0.A. 
$$ 1 to 8l, p. 3. 
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the emphasis, with distribution to creditors an important, but 
subordinate, consideration. This attitude did not come from a 
pious, impractical and unrealistic concern for the debtor alone, but 
rather from a hard-headed realisation that a hopeless and unreliev- 
able financial situation leads to a very costly social situation with 
its resulting relief costs, suicides, and criminality which follow 
financial despair. In the United States, then, the major concern is 
the debtor and his rehabilitation, with distribution to creditors a 
consideration subordinate to and allowed so far as consistent with 
this major concern. This attitude may be better evaluated if it is 
understood that the bankruptcy process in the United States is 
concerned primarily with the working class as debtors and the fact 
that a great volume of credit is extended to that class. 

Having observed that the present philosophy of bankruptcy in 
the United States is oriented to the release and rehabilitation of 
the debtor, while in England the distribution to creditors is the 
principal concern, notice should be made of the differences in the 
economic background of the two countries which may in some 
degree justify these disparate approaches. The economie back- 
ground in the United States is one which might be termed an “ easy 
credit,” “high pressure sales” system with the thought of a 
controlled gradual economic improvement. The merit of this 
philosophy is debatable, but it in fact does exist there. This leads 
to credit buying on a vast scale in the lower-income consumer groups 
and it is with the ‘ overextended ” or “ over-sold ” who come to 
the bankruptcy process for relief. This may raise considerable 
apprehension in those raised on the “ Horatio Alger ” concept of 
only buying with cash, yet, in fact, the percentage of bankruptcies 
in the United States to the total economic picture is infinitesimal 
and has created no problem there. On the other hand, in England, 
where credit is more restricted, the major user of the bankruptcy 
process is the small shop-keeper, to whom may be attributed a 
higher standard of financial responsibility and so be more justifiably 
held to a stricter accounting than would be the case of the financially 
distressed wage earner. Yet it may be that with the changing 
economic pattern in England, a greater interest in the plight of the 
small shop-keepers may be necessary to prevent too harsh a treat- 
ment as they find themselves unable to fit into these changes for 
which they are not responsible." Then, too, as England shifts to 
an economy wherein the small shop-keeper is displaced, leaving the 
wage-earner as the principal concern of the bankruptcy process, a 


89.5 cent. were 1] and others not in business. Administra- 
tive of the Uni Btates Courts, p. 5 (1968). Tables of Bankruptcy 
Statistios, Adm. 
12 See note 11 above. 13 See note 4 above. 
14 Can it be doubted that the economic pattern in England will be 
toward an extension of consumer and that the small shop keeper will 


largely be replaced by larger corporate businesses. 
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need for the re-examination of that process may become more 
urgent. 

As legal institutions and processes shift their concern from one 
economic status to another, new problems arise from the shift, and 
this is reflected in the changing attitude toward the creditor and 
the debtor. The problems which follow the liberalisation and 
availability of bankruptcy, especially if a beneficent attitude toward 
discharge is provided, are many. The philosophy of bankruptcy, 
based upon a process in which an honest debtor, overburdened with 
debt, may give up his assets for distribution equitably among his 
creditors, and be released from his debts for a new start in life, is 
an exemplary philosophy, but it must be admitted that most rules 
of law present an ethereal perfection which human frailties make 
difficult to reach. Thus, the philosophy presupposes that an honest 
debtor, overburdened with debt, who makes his assets available to 
his creditors, is entitled to a discharge from them. The critics claim 
the process is used in volume by dishonest debtors, who have 
secreted their assets, preferred certain creditors and yet are relieved 
of their debts. The seriousness and currency of these evils, or fear 
that they may become so, determine in a large part the degree of 
screening to which debtors in the bankruptcy process are subjected. 
In the United States there is very little machinery for screening 
the debtor and his use of the bankruptcy process. The major 
burden is thrown on the creditors, who evidence little interest in 
-the small asset debtor. As a result, the small asset bankrupt in 
the United States, almost as a matter of course, receives his 
discharge with very little cross-checking of his statements or 
schedules. The argument for a staff to police the process is often 
based upon the premise that the volume of secreted assets discovered 
by such policing would justify its cost, but that is illusory. The 
argument that a close supervision of the process would justify itself 
in its disciplinary and deterring effect upon the bankrupt is debat- 
able, but certainly more cogent than the other. In the United 
States the volume of bad debts lost through bankruptcy are insig- 
nificant in the total credit picture, thus indicating no serious misuse 
of the process there. 

The early history of bankruptcy law shows it to have been 
punitive and deterrent in its tenets and not far removed from the 
criminal nature.1® In England many disqualifications follow in 
the wake of bankruptcy,?° while in the United States none result 
from it alone and even the social stigma of bankruptcy is diminishing 
there. It is self evident that a philosophy of bankruptcy based 
upon the concept of punishment and deterrent will result in a more 
harsh system than a philosophy based upon release and rehabilita- 
tion. Whether an individual, in planning and executing his financial 
life, does so with the thought of the severity of bankruptcy in mind 
18 Halsbury, op. cit. in note 1 above, p. 251. 

16 Ibid. pp. 851-8652. 
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is doubtful. The realisation when it does come is most likely to be 
after the point of no return has been reached and the severity of 
the inevitable only causes a debtor to struggle on, miring himself 
deeper financially and drawing more creditors into the vortex with 
him. To punish a bankrupt by refusing to discharge him from his 
debt prolongs his hopeless state from which so many well-known, 
costly social problems develop. It is urged that the overriding 
philosophy of bankruptcy should be based upon the thought of 
rehabilitation and not on the concept of penalty or deterrent. With 
this as the dominant background resultant legislation would 
undoubtedly liberalise the discharge provisions and reflect a more 
sympathetic attitude in the whole bankruptcy process. 

In a bankruptcy process which includes the discharge feature, 
the underlying justification for the discharge is the honesty and 
good faith of the debtor in presenting his assets for distribution to 
creditors. The determination of this question may be approached 
with different views, depending upon the basic philosophy of those 
seeking the determination. One view is to presume the debtor 
forthright and the other is to put him to its proof. In bankruptcy, 
financial transactions which may have occurred long before the 
initiation of proceedings are examined in retrospect. These trans- 
actions seem to have an evil fulmination in the light of the later 
financial collapse which cannot adequately be explained if a heavy 
burden of proof is required, and the trier of fact expects and requires 
logical explanations of the financial road to disaster. On the other 
hand, if the debtor’s forthrightness is presumed, a presumption 
granted evil-doers in the criminal area, the overburdening proof 
must be produced at the insistence of others. As the Bankruptcy 
Act in the United States is applied, a strong presumption of honesty 
and forthrightness in the bankrupt is raised." Quite the opposite 
is true in England; a strong presumption of fault in the financially 
embarrassed debtor is evidenced by the law itself and even more so 
in the practical application of the process and thus the burden of 
proof of propriety in his financial life rests on the debtor.%* This 
results in relatively few discharges charily given in England,” 
while in the United States discharges are granted almost auto- 
matically as part of the routine bankruptcy process.* This genero- 
sity with discharge in the United States reflects the underlying 


(1958), as amended, 74 Stat. 406 (1000), 11 U.S.C. § 33 
Referees general! ea npon. which, to` dany a 
uce 


Hereafter the Bankruptcy Act of the United States will be simply cited as 
the Bankruptcy Act (U.8.), $. 


18 Bee Halabury, op. oit. in note 1 above, pp. 517-584. 

19 Bee note 9, above. Note discharge decrees in the Bankruptoy Discharge Seo- 
tion of any London Gasette. 

20 In the United States discharges were denied in lees than 1 cent. of the 
total Causes in the fiscal year of 1968. Administra Office of the 

United States » Tables of Bankruptoy Statistics, Table F éa (1963). 
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attitude of those administering it, bolstered by the initial presump- 
tion favourable to the bankrupt together with the lack of financial 
interest on the part of creditors to offset affirmatively this 
presumption. Some in the United States believe the discharge 
feature has become too lenient, but no effective challenge seems 
imminent; however, a more effective policing of the bankruptcy 
process is gathering added proponents. To one versed in the process 
in the United States, the discharge feature of the English system 
seems unduly harsh. To one bred under the English system, that 
of the United States may seem unduly maudlin. Perhaps a 
reexamination by both would find a more justifiable middle 
ground. 

In conclusion, then, it seems that the real function of bank- 
ruptcy in the United States now and soon in England will be to 
alleviate the critical financial situation into which a comparatively 
small percentage of the consumer class will find itself as a result 
of the expanding liberal credit made available to it. Presumptions 
of honesty should be extended to the bankrupt debtor, and some 
of the blame for the financial situation of the debtor borne by the 
creditor class. A heavy penalty, disability or social stigma imposed 
to deter the debtor from the use of the relief of the bankruptcy 
process is ineffective in its end result as it tends to drive the debtor 
desper into fmancial catastrophe before the bankruptcy relief is 
elected by or forced upon him. The distributive process of bank- 
ruptcy will become a less important element as the volume of 
bankruptcies shifts to this small consumer class, and close policing 
of the bankruptcy process may only be justified on moral or ethical 
grounds and not on the grounds of any net financial return from 
that policing. 


II. Basic STATUTORY CONTRASTS 


To one versed in bankruptcy law and procedures of one country, 
the laws of the other are easily understood, at least in their general 
import. The statutory law of England is very much like that of 
the United States except in three basic areas. These are: 

(1) the property administered in bankruptcy, 

(2) the debtor exemption provisions, 

(8) the discharge features. 

The treatment of all of these areas of divergence, it will be 
seen, reflect a more beneficent attitude in the United States toward 
the insolvent debtor than that evidenced in England. The merit 
of these differences is not of primary concern at this point, but were 
suggested in the discussion of the philosophical contrasts in part I 
above. As each of these divergent statutory approaches is presented, 
the underlying attitudes directing such differences become very 
evident. 

In the United States the property of the bankrupt which was 
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his at the time of the petition in bankruptcy passes into the bank- 
Tuptcy estate and is administered for the benefit of creditors.* 
As the petition is the incipience of the bankruptcy process,” this 
means that the beginning of bankruptcy is the cut-off point in 
determining what property of the debtor comes into the bankruptcy 
estate. The converse of this is that any property, salary, wages, 
eto., which comes to the bankrupt debtor after the petition (the 
instigation of the bankruptcy process) goes to the debtor as his 
own, free from the bankruptcy proceedings, and, if a discharge is 
later given, free from the claims of his creditors. As discharges 
are, in practice, almost a foregone conclusion,™ it means that in 
general only the property owned by the bankrupt at the time of 
the petition is taken and from that point on, includmg the time 
of the processing of his estate in bankruptcy, property that comes 
to him comes free from his creditors and the bankruptcy process.™ 
The point from which a bankrupt debtor may look forward:to a new 
start, then, is the time in which he files his petition for bankruptcy 
relief or a petition is filed against him. However, as in any 
generalisation of the law, certain exceptions exist and these may be 
illustrated by the provision in the law of the United States that 
property which comes to the bankrupt within six months after 
bankruptcy by bequest, devise or inheritance ** goes to the trustee 
in bankruptcy and becomes part of the bankrupt’s estate to be 
distributed to creditors. It is also evident that the property taken 
does not include exempt property.*" 

In England, the sweep of the bankruptcy process continues to 
take the property of the bankrupt debtor until the time of his 
discharge * and, as discharges are quite long, delayed, or often 
not granted,” it means that in many cases and for long periods of 
time, after-acquired property of the bankrupt continues to be 
subject to the bankruptcy process for the benefit of creditors. 
Here again are the omnipresent exceptions and these permit a 
bankrupt to retain certain minimum properties and income for 
the support of himself and family. In the United States, then, 
a bankrupt as a practical matter is relieved of his debts and his 
property at the instigation of the bankruptcy and at the point he 
is able to plan to build anew, while in England the bankrupt may 


41 Bankruptcy Act (U.8.), § TOs. 
22 Bankruptcy Act (U.8.), §§ 1 (18); 1 (94) & 70a. 
), $ 17a. 
less than 1 per cent. of the total Cases in 
the fiscal year of 1968 in the United States. peirier era 
United States Courts, Tables of Bankruptcy Statistics, Table F de (1968). 
(U.8.), § 
20 Bankruptcy Act (U.8.), § 70, first unlettered par. 
27 Bankruptoy Act (U.8.), $ 
28 4 & 5 Geo. 5, a. 59: 
English Act will be, rahi 
29 Bee note 9 above. 
90 Bankruptoy Act (Hng.), ss. 88 (2), 51 (2), 52 and 68. 


Act 1914, s. 88 (a). Hereafter citations to the 
Act (Hng.), s. 
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look forward to a new, unincumbered financial life only at the end 
of a bankruptcy process which culminates in a discharge. 

The second major area of divergence is the scope of exemption 
of property of the debtor in the bankruptcy process. In England 
there are two bases for such exemptions. ‘The first is specific 
exemption, in which it is provided that the property of the bank- 
rupt divisible among his creditors shall not include the tools of 
trade and necessary wearing apparel and bedding of himself, wife 
and children to an inclusive value not exceeding twenty pounds in 
the whole.*t The second and less specific exemption is that allowed 
by the court from salary or income of the bankrupt," or allowed 
by the trustee from his property.” These exemptions are permissive 
and thus subject to the varying attitudes of the grantor toward 
the bankrupt. Under them the salary or income or support thereof 
of a bankrupt may be ordered by the court to be paid to the trustee 
for distribution among the creditors. This in a negative way gives 
the court the authority to have regard for the needs of the bankrupt 
and hig family by impounding only part of his salary or income. 
Further exemption right is granted the trustee in that he may from 
time to time make such allowance as he deems just to the bankrupt 
out of his property for his support and that of his family. These 
permissive grants of income and property to the bankrupt for the 
support of himself and family free from the claims of his creditors 
in fact are much more generous than those in the United States 
and are only limited by the conscience of those authorismg the 
exemption. In fact, however, the grants of exemptions in England 
are not as lavishly or beneficently given (dependmg on one’s 
viewpoint) as they are in the United States. 

Although bankruptcy matters are under the control of the 
Federal Government and no state has original powers in these, the 
Federal Government has in certain instances provided that certain 
state laws will be recognised and activated by the Federal bank- 
ruptcy process. This is the case with exemptions allowed to the 
bankrupt, as the Bankruptcy Act itself provides that exemptions 
prescribed by the laws of the United States or by the state of the 
domicile of the bankrupt shall be allowed in bankruptcy.* The 
basic source, then, for debtors’ exemptions in bankruptcy is the 
exemption law of the state of domicile and this results in extreme 
variations in the exemptions in bankruptcy. Some states exempt 
television sets, cars, the home, tools, clothes, musical instruments, 
kitchen appliances, 90 per cent. of wages and so forth and so on. 


31 Bankruptcy Act (Hng.), s. 88 (2). 


a5 Pankripioy Act (U.8.), § 6. For original exclusive power of the Federal Gor- 
ernment in the bankruptcy area, see the United States Constitution, Art. 1, 
$ 8, cl. 4 For a teoshi case tesiaiing this Ioni acepten DAPAT mo Se 
parte York County Natural Gas Authority, 288 Fed. Bupp. .0.8.0. 1965). 
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Others have outdated exemptions such as one plough horse, mat- 
tresses, one cow and an axe.™ Thus, it will be seen that any gener- 
alised statement as to exemptions in the United States could be only 
that. However, the trend im the fifty states seems to be toward a 
more liberal extension of their exemption laws. Probably the 
greatest criticism of the bankruptcy process in the United States 
comes from those who say “ he went through bankruptcy but drives 
the same car, has the same house, and seems to live the same.” If 
the exemption laws are too lenient in some states, the Federal 
Bankruptcy Act could by express provision refuse to Tecognise them, 
but there is little probability of this in view of the general attitude 
toward bankrupt debtors there. 

The third basic area of bankruptcy law divergence in England 
and the United States is in the treatment of the discharge feature. 
In the United States, the determination that a person is a 
(adjudication) operates as an application for discharge,*’ thus 
beginning the discharge machinery automatically. The court must 
then fx a date at a time early in the bankruptcy proceeding for 
the filing of objections to the bankrupt’s discharge. If an objection 
is filed, the court will hear the opposition, but the burden of 
showing to the satisfaction of the court that there are reasonable 
grounds for believing that the bankrupt has committed an act 
which would prevent his discharge is upon the objector. If this 
initial burden is carried, however, it then shifts to the bankrupt to 
prove that he has not committed the act which would bar his 
discharge.” Furthermore, any person opposing a discharge must, 
within the time set, file a specification of the grounds of his oppo- 
sition and, if none is filed, the court will discharge the bankrupt 
without hearing.*° It will be noticed that the discharge process in 
the United States starts automatically and very early in the proceed- 
ing, and default in objecting or carrying the initial burden of proof 
is on the one attempting to prevent the discharge. In practice 
very few objections are filed and the burden not carried in instances 
where made, so that discharges are the rule rather than the 
exception.“ From this currency of discharge in the United States 
the generalisation is often made and proved by the statistics that 
discharges in the United States are automatic.“? 


% Bee Joslin, ‘‘ Debtors Exemption Laws: Time for Modernization " (1959) 84 
Indiana Law Journal 885. 


39 Bankruptcy Act (U.8.), § 1o. 

40 Bankruptcy Act (U.8.), § 14b; General Order 83. 

41 Bee note 20 above. 

42 Boe notes 11 and 20 above. It should be noted that a restriction an the number 
of discharges granted one person is contained in the United States, thus the 


court must refuso a discharge if satisfied that the has in a prior bank- 
ruptoy proceeding commenced within six years been a discharge. From 
this comes the facetious generalisation may have only one bankruptoy 


isation that one 
every six years. Bankruptoy Act (U.8.), § 1do (5). 
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In England the channel to a discharge is more strictly guarded 
and discharges more frugally given. The bankrupt himself must 
apply for a discharge after being adjudged a bankrupt and if the 
application is made it must be heard in open court. The burden 
of showing that a discharge should not be granted is on the official 
receiver and others,“ but the machinery available for presenting 
such proof is efficient and determined and in almost every bank- 
ruptcy a believable ground for refusing an absolute discharge is 
evidenced. The English discharge provisions proliferate in the 
kinds and scope of discharges which may be given, whereas in the 
United States a discharge is either given or refused. Suspended and 
conditional discharges provided for in England give a flexible base 
for fitting the discharge to what are believed to be the equities in 
the matter,“* but whether the alternative of a clean-cut discharge 
or absolute refusal would in practice have a more salutary effect is 


Here again the operation of the bankruptcy system reflects 
underlying concepts of its purpose by those administering it. Under 
the present law.in England, effective discharges could be freely 
given if the same attitude toward bankruptcy evidenced in the 
United States were present, and under the present law in the United 
States discharges could be infrequently allowed. With the 
entrenched attitudes, however, in both countries as to the proper 
use of the discharge feature, a change should be presented by 
statutory law itself rather than by expecting the courts and 
administrators to adjust to a needed change if in fact a 
change is desirable. 


SUGGESTIONS IN CONCLUSION 
(a) For England 

1. That an adjudication in bankruptcy start the discharge 
machinery and that it be heard and determined within a short 
period of time—one year, perhaps; 

2. That the law give a firm basis for discharge which will lead 
the court and the official receivers to an attitude more receptive to 
its use; 

8. That the less than ten shillings in the pound base for refusing 
or suspending a discharge be removed “*; 

4. That the requirement of a public examination be discon- 
tinued, as it accomplishes nothing while consuming the time of the 
court and the official receivers; 

5. That a clear and definite exemption provision be contained 
which will be absolute and not vaguely permitted. 


43 Bankruptcy Act (Hing.), s. 26 (1). 

44 Bankruptcy Acts 1014 and 1926 (Eng.), s. 26 (2). 
45 Thid. 

te Bankruptcy Acts 1914 and 1026 (Hng.), s. 26 (8). 
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(b) For the United States 

1. That the office of public trustee be created with the duty to 
administer small or no asset cases under the referee. This would be 
similar to the official receiver in England; 

2. That one uniform exemption law be provided; 

8. That the referee be freed from many of his administrative 
duties and more judicial power be given him, comparable to the 
registrars in England; 

4. That insolvent decedents’ estates be administered in bank- 
ruptcy as in England *'; 

5. That a central record of individuals in bankruptcy be kept 
similar to the London Gasette; and 

6. That corporation liquidations and readjustments be separated 
from the general bankruptcy law, as in England. 


G. Staniry Joarim.* 


47 Bankruptoy Act -), s. 180. 


* ma, ILM., Candler essor of Law, Emory University. 


MIXED AND VICARIOUS LIABILITY—A 
SUGGESTED DISTINCTION 


INTRODUCTION 


A PERSON is generally liable for the consequences of his own acts. 
The law lays down certain conditions under which liability is 
created; it arises whenever the individual’s personal conduct meets 
these conditions. Thus, for example, we are wont to say that a 
person under a duty of care will be held liable for negligence if his 
conduct constituted a breach of this duty, and damage resulted 
from the breach: a person will be held liable for fraud where he 
himself made a false representation of fact to another party, 
knowing it to be false and intending it to be acted upon, and it was 
in fact acted upon by the other party, to his detriment. In these 
cases, the person is held liable for the consequences of his own acts. 
The liability is, in other words, personal. 

There are, however, situations in which a person incurs liability 
as a result not of his own acts but of the acts of other persons, whose 
liability is imputed to him by law. This is what is known as 
vicarious liability. A master is liable for the tort of his servant 
although it is not the master’s acts which gave rise to the liability. 
In order to hold the master liable it is sufficient and neceasary that 
the servant has committed the tortious act in the course of his 
employment.* While we speak of personal liability whenever the 
person held Hable has by his own conduct fulfilled the conditions 
under which it is created, in cases of vicarious liability it is the 
servant who fulfils these conditions and thereby renders his master 
liable who has not acted tortiously at all. 

Heretofore, liability has always been classified exclusively 
according to these two types. Any case which could not be placed 
in the category of personal liability was classed as vicarious liability, 
and vice versa.’ This rigid classification gave rise to a number of 
difficulties, both of a theoretical and a practical nature. First, 
when the doctrine of common employment still prevailed in the law 
of torts, a master was held liable if the act of his servant caused 
injury to another servant whenever some breach of the master’s 
duty was involved in the servant’s act. Had this liability of the 
master been regarded as vicarious, it would have been precluded by 


1 Staveley Iron ond Chomdoi: A0 . Jones [1066] A.O. 687; Imperial 


160 


Max. 1966 MIXED AND VICARIOUS LIABILITY 161 


the doctrine of common employment; since it was felt, however, 
that in that situation a master ought to be liable, his liability was 
classified as personal.‘ Now it is certainly true that the master’s 
liability in this case was not vicarious, but it is equally true that 
it was not personal.’ The master was not being held liable for a 
tortious act of his servant in the course of employment; nor, on the 
other hand, did he incur liability for his own tortious act. The 
master was held liable because the servant breached a duty which 
he, the master, owed. This liability had something of a vicarious 
character, since the conduct which caused the damage was the 
servant’s; but it had also something of a personal character, since 
it only arose as a result of a breach of the master’s duty. 

Another instance occurs where a servant makes a false repre- 
sentation of fact believing it to be true, and a fellow-servant knows 
the representation to be false, but deliberately conceals his know- 
ledge; the master will be liable. The master’s liability in this case 
is not personal, since it was not he who made the false representa- 
tion; nor can it be vicarious, since no tort has been committed by 
any of his servants. 

In these two cases, and in various other situations described 
below, the liability is, we suggest, in fact of a third, independent 
kind; a person is held liable for the act of another and hence his 
liability is not personal; yet he is liable for the other’s conduct," 
and not for his tort." Since the other’s conduct is imputed to him, 
it is he who incurs the original liability. Thus it cannot be the 
vicarious liability of a master for his servant’s tortious acts in 
the course of his employment. Hence it is suggested that this 
liability be termed ‘ mixed,” since it combines elements of bo 
personal and vicarious liability. : 


WEHEN 18 Onr Prnson’s Conpuct IMPUTED TO ANOTHER ? 


In imputing one person’s conduct to another, the main question is: 
Under what circumstances and according to what criteria is conduct 
imputed to another? For this purpose we must further distingui 

between mixed liability of a master and mixed liability in other 
cases. If there is no master-servant relationship, the scope of the 
duty imposed on a person by the law of torts will determine the 
extent to which another’s conduct is imputed to him. Where, 


« Wilsons d Goal Go. v. Hnglish [1988] A.O. 57; Lochgelly Irom d Coal 
Go. Ltd. v. Mi alien [1984 Pai f a 


5 For criticism of the use the term ‘‘ personal liability '' to describe these 
casei, go tanville Williams, “ Liability for Independent Contractors "’ [1956] 


© Armstrong V. Strein 1 K.B. 299; and see Glanville Williams, 
“ Vicarious agents in note 8 above. 

7 This approach must ieun i puiahed from Professor Goodhart’s gestion 

the imputing of aot as a case of vicarious liability. Seo Note 


which regards 
in (1988) 69 L.Q.R. 296. 
8 The term ' is used here in a substantive sense only. See note 2 above, 
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however, a master-servant relationship exists, the servant's conduct 
is imputed to his master; first in accordance with the scope of the 
duty (imposed by the law of torts) incumbent on the master; 
secondly, if no such duty be found to exist, whenever the servant 
acted within the scope of his employment. 

Where mixed liability for the conduct of another is incurred by 
the breach of a duty,’ such a duty is generally referred to aa being 
“* non-delegable.” 1° This usage is undesirable. Even where a duty 
is delegable, such as the duty of the occupier of the premises towards 
visitors,“ a third party may have been responsible for the act which 
constituted a breach of the duty. The problem is not one of 
delegating of duty, but of its performance. An absolute duty, for 
example, is not discharged by delegating its performance to a third 
party. So long as the third party has not fulfilled the duty it is not 
deemed discharged.** A duty based on the law of negligence, on the 
other hand, is merely a duty to take reasonable care under the 
circumstances, and may in some cases be discharged by delegating 
its performance to an expert, as, for instance, where it is of a 
technical nature.** 

Even where the duty is “ delegable,” the owner of the duty is 
not “ delegating ” it. The owner is fulfilling his duty. The person 
to whom the duty is “ delegated ” acquires a new duty. The 
scope of his duty might be different from the scope of the duty 
“ delegated ” to him. 

We shall now describe each of these situations in further detail. 


(a) Mimed liability in the absence of a master-servant relationshtp 
Where there is no master-servant relationship, a person’s mixed 
liability is determined according to the scope of his pérsonal duty. 
The stricter the duty, the greater the number of persons whose acts 
will be imputed to him and, consequently, the wider the scope of 


* It should be noted thet the term "duty ° used in this context does not bear 
the technical meaning of duty under law of negligence bui is meant to 
desvolve avery Kind of duty ancend by the lew Af kotie. 

10 Glanville Williams, ‘' Liability for Independent Contractors," op. oit. in note 5 
above. 


11 Hasoldins v. Daw (0. A.) & Son Lid. [1041] 2 K.B. 848. 


14 fee, for instance, Corby Y.. Hill (1808) 4 O.B.(x.B.) 56; Coates ¥. Rawtonstall 
Corporation [1087] 8 All R.R. 002; Pearson v. Lambeth B.C. [1980] 9 K.B. 


maste discharges his duty bowards his servants by buying tools from a 
table man: . In Philips v. Britannia Hy Laundry Oo. Ltd. 


] 1 K.B. 589 it was held that a car-owner his duty to 
other persons using the highway by entrusting the repair of his car to an 
expert mechanic. 


18 Groen v. Fibreglass Lid. ] 2 Q.B. 245; Bloomsioin Y. Railway Besoutive 
2 All B.R. 318; Woodward v. Mayor of H s [1945] . 174 (an 
bora K discharging ls 


performance to an independent contractor) 
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his liability. The less exacting the duty, the smaller the number 
of people whose acts will be imputed to him, and the narrower in 
consequence the scope of his liability. 

According to the common law, the common carrier owes an 
extensive duty towards the consignor. ‘‘ The duty [of the common 
carrier] is not merely one of reasonable care, but a strict duty of 
insurance against the loss of or damage to the goods.” 11 The 
common carrier is generally ** liable if the goods are lost or damaged 
by the act of a third party. Thus, while the duty is imposed 
upon the common carrier, the breach is incurred by the conduct of 
another, and the common carrier is consequently under “ mixed 
liability.” Do 

While less exacting than a common carrier’s duty, the duty of 
the owner of a field to prevent the spread of fire is also quite 
extensive. He is liable for a fire started by another provided that 
the other was not a stranger.!? Thus, the acts of his servants, 
independent contractors, the members of his household, invitees and 
Hcensees are all imputed to him.” Here, again, the duty is his and 
its breach is incurred by the acts of another, so that he is under 
“ mixed liability.” 

An occupier owes a common duty of care towards a lawful visitor 
on his premises. If the visitor is injured as a result of the acts af 
a third party the occupier will be liable if the third party’s conduct 
is foreseeable.* In that situation the occupier owes a duty of care, 
and the conduct of the third party constitutes a breach of the duty. 
The occupier is, in consequence, under “‘ mixed lability.” 

We have already noted that the more extensive the duty owed, 
the greater the number `of persons whose acts may result in its 
breach. In the case of a strict duty, such as that of the common 
carrier, the breach may have been due to the conduct of any person 
whatsoever. In the case of the liability of the owner of the field for 
damage by fire, the wrongful act may have been committed by any 
person who was not a stranger. In the case of the occupier, it may 
have been committed by any person who was lawfully on the 
premises and was foreseeably likely to commit an act that would 
cause damage. 


(b) The mimed liability of masters 

A master may of course be liable under mixed liability just as 
anyone else. His case, however, is exceptional because he may be 
liable under the rules of “ mixed liability ” although he was not 


17 Patan, Belmont in the Common Law (1952), p. 287. 
18 With the 3 of acts of God, King’s enemies, an inherent vice in the 


19 Balfosr V. Barty-King [1987] 1 Q.B. 496. 

a° Salmond, Torts (1dth ed., 1988), pp. 468-469. 
™1 Occupiers’ Liability Act 1057, s. 2 (2). 

33 Glasgow Corporation v. Muir [1048] A.O. 448. 
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under any personal duty, while in such circumstances one not a 
master would not incur “‘ mixed liability.” 

The case, already noted, of the master who is held liable for the 
false representation of his innocent servant where another servant 
was aware of the error but deliberately remained silent is not a case 
where the master owed a personal duty towards the injured party; 
nevertheless he is held liable. Another example is an occupier of 
premises who is also an employer. If a servant granted a licence or 
invited the injured person to enter the property, the law imputes 
the granting of the licence or the invitation to the master. Yet this 
is not a case of vicarious liability, since, it was neither the granting 
of the licence nor the invitation which constituted the tortious act. 
Moreover, the criterion for imputing to the occupier-employer the 
granting of the licence or invitation cannot be derived from any 
personal duty on his part, since the very scope of that duty will 
depend on whether the licence or invitation was in fact granted ; 
clearly the duty towards trespassers is not the same as the duty 
towards lawful visitors. 

In these two cases, i.e., of fraud or occupier’s liability, the law 
imputes the conduct of the servant to the master, according to the 
test not of the scope of any duty on the part of the master, but of 
the scope of the employment.” Hence the similarity between these 
cases and those of vicarious liability; the test for imputing the 
conduct of a servant to his master in these cases is identical with 
the tests for imputing the tort of a servant to his master under the 
rules of vicarious liability. But it is erroneous to conclude from this 
identity that the legal nature of mixed liability is indistinguishable 
from that of vicarious liability. Application of the same test does 
not necessarily imply the same type of liability. 

We cannot explain cases of vicarious liability on the basis of 
imputing the conduct (as distinct from the tort) of the servant to 
his master. If the servant owes a duty of care towards the injured 
party, and is in breach of that duty by his negligent conduct, the 
master is liable, although we cannot impute to the master the duty 
of the servant. There is no such thing as “‘ vicarious duty of care.” 
The duty is a result of the special circumstances in which the 
servant was present. The master was not present in such circum- 
stances. We cannot put the master in a position in which he never 
was, in order to impose on him a duty of care he never owed. 

In a particular situation both mixed and vicarious liability may 
be present; on the other hand there may be liability of one type 
only. Suppose a servant permits a hitch-hiker to board the master’s 
vehicle; the hitch-hiker is then injured as a result of the servant's 
careless driving. Obviously the vicarious liability of the master 
depends on whether, at the time of the accident, the servant was 
33 Shrimpton v. Hertfordshire Oownoil (1911) 104 L.T. 145; Breslin v. 


London & North Hast Ry., 1086 8.0. 816; Koehler v. Pentecostal Assemblies 
(1957) 7 D.L.R. 9d 618. 
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acting in the course of his employment.* The “ miwed liability ” 
of the master, on the other hand, depends on whether the licence to 
board the vehicle was granted in the course of employment. The 
servant may have been acting within the scope of his employment 
both at the time when he granted the licence and at the time of the 
accident; but it is also possible that he was acting in the course of 
his employment at one time and not at the other. 


Mrxep LIABILITY AND THE “ Acror’s ” MOTIVE 


When a person, by virtue of his personal duty, is held liable for the 
act of another, the motive of the latter in acting as he did is 
irrelevant. The breach of the duty occurs even where a person was 
acting for his own ends and not on behalf of the other on whom the 
duty is imposed." This is not the case where liability is tested by 
the scope of employment; in that situation there is no liability 
(vicarious or mixed) on the part of a master if the servant acted for 
his own ends and not on the master’s behalf.*" 

An employer has, for instance, a duty to provide a safe method 
of work in his factory. Should there be a mentally unstable work- 
man in the factory who, to the employer’s knowledge, was in the 
habit of going berserk and striking his fellow-workers, the employer 
would be held liable for an injury caused by such an outburst 
according to the principles of mixed liability," since he had not 
established a method of work which would prevent the dangerous 
workman from injuring his mates; but he could not be held liable 
on the principle of vicarious liability since the workman’s outburst 
was unconnected with the purposes of his employment.** 


Mrxep LIABILITY AND THE “ Acror’s ” Own LIABILITY 


Under the rules of mixed liability it is the conduct of another party 
(i.e., the “ actor ”) which is imputed to the person held liable, and 
not the actor’s torts. The distinction is important, since a man may 
be liable under the principles of “ mixed lability ” for the conduct 
of another, who does not incur any personal liability whatever. 
Thus, for example, a factory worker who injured his fellow- 
workman may not be under any liability since, in the circumstances 


mM tere ae Bosni’ Beprars iia 17 M.L.B. 102. 
25 Twins v. Beans’ 688 
bi b's. 418; Ruddiman v. Smith (1889) 60 


28 The Ooupd Oo. v. Maddiok [1 
L.T. 


27 We refer here to cases of ‘' pure vicarious liability "' only, i.e., not to cases in 

i In such cases, i.c., cases 
of *' non-pure vicarious liability,'’ the b + to the master is irrelevant: 
Lloyd v. Grace, Smith d Co. [1919] A.O. 718; United Africa Co. Ltd. v. 


: 6 Manufacturing Oo. Ltd. 2 All E.R. 299. 
20 Dyer v. Munday [1808] 1 Q.B. 742; Worren v. Honlys chy. tie +. H.R. 
; Power v. Central S.M.T. Co., 1949 8.0. 876; Doaton's S v. Flew 
(1949) 79 O.L.B. 870. 
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of the case, he was not negligent; but there may nevertheless be 
mixed liability on the part of the employer, since the non-negligent 
act which caused the injury constituted a breach of the absolute 
duty of the employer towards the injured workman. This differs 
from the case of vicarious liability; there can, of course, be no 
vicarious liability unless the acting workman is himself personally 
liable.*° 


THE [MPORTANCE OF THE Concept oF “ Mox Lissmiry ”’ 


The concept of mixed liability provides a rationale for certain cases 
of liability for which until now no satisfactory explanation has been 
forthcoming. It serves to clarify the doctrine of vicarious liability 
by removing certain border-line cases which for want of an alterna- 
tive explanation were forced into its orbit and thus lead to confusion 
about its theoretical basis. It establishes an independent type of 
liability which is not subject to the limitations applicable to the 
other types of liability. Its importance may be illustrated by a 
number of examples: 


I. No master can be held liable on the basis of vicarious liability 
unless there is personal liability on the part of the servant. Never- 
theless, in such a situation, the master may be held liable on the 
principle of ‘* mixed liability ” if, e.g., the conduct of the servant 
has breached a duty imposed on the master. The example of fraud, 
used to illuminate the nature of the concept of vicarious liability,** 
turns out to be in fact not a case of vicarious liability at all, but < 
belongs to the field of “ mixed liability.” 


IL. No master can be held liable unless the servant acts with the 
motive of advancing his master’s business.** Nevertheless, the 
master may be held liable on the principle of ‘‘ mixed liability ” 
although the servant acted for his own ends and not on behalf of 
his master. 

IO. The liability of the employer for the acts of an independent 
contractor is a case of mixed and not of vicarious liability.** The 
employer is liable because the acts of the independent contractor 
constitute a breach of the employer’s duty. If the employer is 
under an absolute or strict duty he is liable even if the independent 


30 i.s., liability in the substantive sense. Procedural barriers, such as that in 
Broom v. Morgan [1958] 1 Q.B. 507, are ignored in this context. 

ge reat.) Weenie meaty oe oit. in note 8 above, pp. 590- 

21 We do not refer to cases in which the plaintiff relies on the ostensible suthority 
of the servant. See note 27 above. 

poe pean, Dibia, fore 


4 §, “ Liabi for the Negtiganos of E: Contractors " 
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contractor to whom the work was entrusted was an expert.** 
Where, however, the duty of the employer is the usual duty of care 
as defined by the law of negligence * there is ground for the view 
(at least in the field of the occupier’s liability) that where specialised 
knowledge is required the duty is discharged by entrusting its 
performance to a suitable independent contractor. 

IV. The distinction between vicarious and mixed liability is of 
particular importance with regard to the liability of hospitals. The 
liability of a hospital for the negligent acts of its doctors and 

ical staff may be vicarious or mixed.** In order to establish 
Vicarious liability it must be proved that the doctor was a servant 
of the hospital and was negligent towards the injured party in the 
course of his employment. In order to establish mixed liability, on 
the other hand, it is sufficient to prove a breach of a duty *° to treat 
the patient properly, whether it be a contractual or a common law 
duty. In that event it is irrelevant whether the breach was effected 
by a servant or an outsider. 


V. The duty of the bailee varies with the nature of the 
contract of bailment. The duty of the ordinary bailee under a 
contract for the custody of a chattel is unlike that of a common 
carrier. The former has merely a duty to exercise due care in 
looking after the chattel, whereas the duty of the latter is a strict 
duty of insurance against the loss of or damage to the goods.“ 

An ordinary contract of custody imposes on the bailee a duty to 
exercise reasonable care. Let us suppose that the chattel was 

by the act of the bailee’s servant. The bailee would be 
liable by the rules of “ mixed liability ” if the wrongful act of the 
servant can be imputed to him. The rule in such cases is that only 
the acts of the servant with particular responsibility for the care of 
the article deposited are imputed to the master. Thus, the 
harmful act of a servant who does not have particular responsibility 
for the article bailed is not imputed to the master, while, on the 
other hand, all the acts of the servants so responsible are imputed 
to him, even acts outside the scope of their employment.** Hence 
the importance of the distinction between mixed and vicarious 
liability. 
35 Bee the cases referred to in note 45 below. See also Mulready v. Boll [1988] 
: v. Woolf [1998] 2 Q.B. 496; Balfour v. Barty-King 
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the test of The Pass o Ballater [1942] P. 112. 
Bee notes 11 and 16 above. 


41 Thid. p. 

42 Fleming, Tho Law of Torts (Australia) (2nd ed., 1961), p. 887. 

43 The Coups O v. Maddiok [1801] rQ. 418; Central Motors (Glasgow) 
Ltd. v. © o and Motor Oo., 8.0. 706; Adams (Durham, 
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Tor TREND Away FROM Moa Laasmrry TOWARDS VICARIOUS 
LABILITY 


The English common law recognised mired liability before it 
recognised vicarious liability. With the waning of mixed liability 
and the trend away from absolute liability towards liability for fault, 
the concept of vicarious liability began to take root so that liability 
without fault on the part of the master could be retaifféd in 
circumstances where this was thought desirable. 

Even today new forms of vicarious liability are being developed, 
while some instances of mixed liability are being eliminated, in 
particular the liability for the conduct of independent contractors. 
In spite of the accepted view that the modern tendency is to extend 
the master’s liability for the acts of an independent contractor,** 
it is submitted that, in fact, since the beginning of the twentieth 
century, the courts have tended to limit the employer’s mixed 
liability to cases of absolute and strict liability, and to exempt 
him from liability whenever the claim is founded on negligence and 
he entrusted the performance of the duty to a skilled expert who 
was an independent contractor.‘’ 

On the other hand, a type of new vicarious liability is that of 
the “ principal ” for the torts of his “ agent.” The common law 
at first only recognised the master and servant relationship. 
‘“ Principal ” and “ agent ”? were terms that belonged to the law- 
merchant.*® On its merger with the common law, the term 
‘ agent ’? came into general use in the common lew. Initially the 
concept was limited to the law of contract. In the course of time, 
however, it spread through contractual fraud into the law of 
misrepresentation, and thence to the whole field of torts. At first 
the term “ agent ” served as a synonym for servant, or was used in 
establishing the liability of one person (i.¢., the “ principal ”) who 
ordered another, the “ agent,” to do a tortious act on his behalf. 
In the field of mixed liability the term applies mainly to the liability 
of the owner of a vehicle who, while in control of it when it caused 
an accident, did not drive it.“® In these circumstances he has a 


44 The judgments of Lord Holt, which laid the foundation of viarias Habit, 

were in fact cases of mixed liability: Boson v. Sanford (1601) 2 Salk. 440 (a 
case of contractual duty); Tab v. (1 rinner, 6L (daty to 
prevent fire); Middleton v. Fowler (1688) 1 982 (contractual duty); Hern 
v. Nichols (1709) 1 Balk. 960 (fraud ari from contract). 

45 Honeywill d Stein Lid. v. Larkin Brothers Ltd. 1 K.B. 191 ab p. 197; 
Salmond, x: oit, p. 099, Winaeid, Tort (Tth eù, , Pp. 788; Friolmann ; 


. 186. 

46 The ing- came in our view only in the twenticth with the 

cae ob Rankan Ohewionl Works v- P odar Fish Guano Go. DIAN] 9 A-0. 
485; Phillips v. Britennic Hygisnio Laundry Co. [1929] 1 K.B. . 

4t This tendency is felt today in the field of occupiers’ liability. Bee the cases 
referred to in note 22 above. 

48 Hoideworth, atey he lish Law, Vol. V, p. 48. 

49 Wheately v. Patri 1 2M. & W. 650; Samson v. Aitohison Recta Fags 
Bit; Pratt v. Patrick [1924] 1 K.B. 488; Brooke v. Boot [1928] . 578 
at p. 584. 
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duty of a care towards the injured pedestrian and the driver’s 
negligent driving constitutes a breach of this duty. The driver is 
referred to as an “agent,” and the owner’s liability is mixed. 
What, however, is the law when the owner of the vehicle is not 
present at the time of the accident? If we wish to hold the owner 
of the vehicle liable, it becomes necessary to extend the scope of 
that duty beyond the normal duty to take care. Thus in Ormrod v. 
Crosville Motor Services ® Denning L.J. (as he then was) stated as 
follows: “ The law puts an especial duty on the owner of a vehicle 
who allows it to go on the road in charge of someone else” 
(emphasis added). This approach, which imposes a heavy respon- 
sibility on the owner of a vehicle, is consistent with the’ general 
attitude of the common law toward road users.*! It has been stated 
in a number of cases * that this is in fact a form of vicarious 
liability." The relationship of ‘‘ principal” and “agent” is 
sufficient to impose vicarious liability on him. However, while the 
necessity to prove the personal duty has been removed, a new 
requirement has been added, i.e., that the wrongful acts of the 
“ agent ”? were performed on behalf of the ‘‘ principal.” 
: Aaron Bapax.* 


pag a ea rer ary 755. 

s Wals ¥. Holst å Oo. Lid. 7086] 8 All H.R. 88 at p. 88. 

5a Parker v. Miller ( 42 T.L.R. 408; Hewitt v. Bonvin [1940] 1 K.B. 188. 
43 Put see Street, Law o Ed ed Grea ie tall sia 

* M.JUR, PED. (J em); of the Faculty of Law, The Hebrew University of 
Jerusalem. 


STATUTES AND REPORTS OF COMMITTEES 


REPORT OF THE COMMITTEE on Hovstine IN GREATER LONDON ! 
Rent Acr 1965 


1. Background to the Report 


1965 saw the fiftieth anniversary of the Rent Acts.* The history 
has been chequered. Control of tenancies of most dwelling-houses 
was imposed during the First World War but thereafter removed 
from all but the smallest houses. In 1989, on the outbreak of the 
Second World War, control was again greatly extended, but dis- 
mantling recommenced in the nineteen-fifties. The Housing Repairs 
and Rents Act 1954 freed from control all new dwellmg-houses 
thereafter completed. At the same time tenants of dwelling-houses 
on long lease were allowed, broadly speaking, to transfer to Rent 
Act control when their leases expired, by the Landlord and Tenant 
Act 1954, Part I. The Rent Act 1957 decontrolled * dwellmg-houses 
with a rateable value in November 1956 above £40 in London or 
Scotland and £80 elsewhere, gave powers for further block decontrol 
by ministerial order and established creeping decontrol by excluding 
subsequent new tenancies from the Acts. This insistence on regard- 
ing statutory control of dwelling-houses as being fundamentally 
based on emergency, and temporary in character, contrasted rather 
oddly in the nimeteen-fifties with the permanent systems of 
protection for tenants of agricultural holdings or business premises.‘ 
In 1962 public opinion became seriously disturbed about allega- 
tions of oppression of tenants by landlords in London, and the then 
Government, acknowledging ignorance of the facts,’ appointed on 
August 24, 1968, a Committee with Sir Milner Holland, c.s.r., Q-C., 
as Chairman, 
“to survey the housing situation in Greater London (as 
SEI cis pog eea a goo) ch cases 
reference to the use, maintenance and management of rented 
accommodation, whether privately or publicly owned, and to 
the relations between the occupiers of rented accommodation 
and private landlords.”’ 


1 Gmnd. 2008. 

2 No is, of course, here made to summarise the legislation which may 

be found in, 6.g., Megarry, The Rent Acts, 9th ed., or any other of the leading 
landlord tenant. 


4 tural Holdings Act 1948; Landlord and Tenant Act 1964, Part I. 
5 ite Paper on ‘ London: Employment: Housing: Land, Omnd. 1982, 
pera. 48. 
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2. The Report 


Though the above terms of reference were wide, the Committee 
moved with remarkable speed and presented in March 1965 a 
unanimous Report (Cmnd. 2605) of 280 pages with a further 220 
pages of Appendices. It contains a wealth of factual mformation, 
much of it in the form of statistical tables. It is submitted that this 
Report must constitute an enduring landmark in the history of 
housing, in social and political thinking, and im the law of landlord 
and tenant. The Committee considered (p. 226) the ‘‘ true nature 
of the difficulties we have described, their causes, their effects and 
the possibilities of their cure’? too complex for summary, and 
insisted that their Report be read as a whole. The writer of a note, 
compelled to rush m where the Committee refused to tread, can 
only admit the inevitable selectivity of comment. 

First, the Committee found that a serious overall shortage of 
houses does exist in London, though it is largely localised in 
particular areas. Their estimate (pp. 102-104) was 1,500 families 
homeless and a further 190,000 in urgent need of better housing; of 
the latter 188,000 lived in multi-occupied dwellings and 64,000 were 
without their own stove or sink; these figures did not include 45,000 
and 80,000 “‘ concealed ’? households for whom no separate accom- 
modation was available; between 866,000 and 528,000 households 
required improvement because their occupants had no access ê to a 
bath. 

The Committee unhesitatingly attributed the shortage to long- 
term economic and social causes, giving pride of place to the 
economic pull of London. For example, since the mid-fifties some 
82,000 jobs have been created each year in service industries in the 
conurbation (pp. 19, 20), which requires a large labour force at 
moderate wage to keep going (p. 97). These opportunities have 
produced a constant flow of “* young migrants ” from other parts 
of the country, Ireland, and overseas (p. 60). Households are 
becoming smaller—so the increase needed in the number of separate 
dwellings is not proportional to population change.’ There is a 
constant demand for higher standards; slum clearance, statutory 
provisions concerning “‘ unfitness,” private redevelopment schemes 
and individual choice and practice all tend to fewer households in 
any given volume of accommodation (Chaps. 10, 11, especially 
pp- 196, 205). Hardship stemming from shortage falls principally 
on parents with young families, persons with low incomes, new- 
comers to London and immigrants to England; many individuals 
will, of course, suffer from all these disabilities. Where those 
involved are coloured all the pressures are intensified (Chap. 9, 


6 My italics. 

Teg., ee an end, 1001 the of London fell by some 417,000 but 
the number of househol beer Ra) tote 61); this trend in popu- 
ition nay bite Dean secret aaa the pressure for more 


households will continue. 
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pp. 188-195). One quotation will suffice—‘‘ overcrowded house- 
holds in privately rented housing were almost all families with 
young children. Most of the households had not been overcrowded 
when they moved in; the growth of the family had produced the 
overcrowding. Half of these heads of households were from outside 
Great Britain ” (p. 98). 

Second, the Report confirms the stories of oppression of some 
tenants by a minority * of landlords (pp. 162-178 and Appendix MI, 
pp. 258-268). The examples given are a sad record of the variety 
and ingenuity of man’s inhumanity to man. The Committee found 
that about half of the abuses investigated were designed to persuade 
tenants without security of tenure to leave ‘‘ voluntarily ’’—these 
landlords preferred direct action to valid notices to quit and legal 
action. This rather surprising conclusion is linked to a chapter on 
Insecurity of Tenure (pp. 179-187) where the Committee state 
unequivocally that ‘‘ the prime cause of hardship is insecurity of 
tenure in conditions of shortage ’? because “‘ the prospect of eviction 
is not simply a matter of having to move but a very real threat of 
being rendered literally homeless’; consequently tenants fear to 
invoke rights conferred on them by law, as to ask for a rent book 
or for repairs. On the other hand the Committee was fully satisfied 
that ‘‘ the great majority of landlords of privately rented accom- 
modation in London treat their tenants with complete fairness and 
propriety; and that many of them have exercised the freedom to 
Taise rents on decontrol with restraint and humanity ” (p. 176). 
This finding is very relevant to future policy. 

A third important matter is the review of the economic and 
financial background (Chap. 8, pp. 28-56). The Committee found, 
especially, that the tax and subsidy provisions favour local autho- 
Tities and owner-occupiers and operate so as to discourage housing 
associations and private landlords. In consequence the supply of 
privately rented accommodation is steadily shrmking. Thus, for 
example, a private landlord cannot afford to barrow at 6} per cent. 
to do improvements if the rent is increased by only 12} per cent. of 
the capital cost (pp. 88, 89). If a house is built for £8,750, only a 
subsidised local authority can afford to let at a rent which is not 
more than 20 per cent. of the average wage of an unskilled labourer 
(pp. 42, 54-86). An owner-occupier of such a house, with tax relief 
on mortgage payments, is better off than a tenant paying an 
economic rent (pp. 42-44). It is cheaper to buy than rent—a 
situation which, in the Committee’s words, “‘ inevitably creates an 
atmosphere of tension between landlords and tenants and makes the 
negotiation of ‘ fair’ or ‘ reasonable’ rents quite unn 
difficult.” The Committee stress that tenants are penalised—‘‘ At 
present the tenants of private landlords are the only group who 


8 My italics. 
9 Chap. 8 especially needs to be read as a whole. 
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obtain no financial or fiscal aid in meeting their housing costs ” 
(p. 56). 

Lastly, the Report (Chap. 18, pp. 226-229) calls for a common 
approach to the problem, freed from political prejudice or theory, 
for the encouragement of all classes of landlords—local authorities, 
housing associations and private landlords—and for further 
research; at present “ any policy for the future must inevitably be 
based largely on guesswork ” (p. 8). A survey (Chap. 12, pp. 206- 
225) of big cities abroad indicates that on the whole they have 
managed rather better than us. The Committee stress throughout 
that private landlords, normally well-behaved, have a valuable and 
indeed vital role to play. 


8. After the Report 


A good deal has been done since the Report. The Rent Act 1965, 
discussed below, has (i) invoked the criminal law to deal with 
abuses by landlords, (ii) relieved hardship by extending security of 
tenure to most tenants of private landlords and (iii) established a 
system of “‘ fair rents’? which can be reviewed at three-year 
intervals—thereby enabling rents to keep pace with inflation, 
whereas under the previous Acts rents fixed by reference to a 
particular date steadily became less economic. The Opposition did 
not deny the necessity of the Act; their principal arguments were 
that the Act should have been restricted to London, and that 
standards for calculating rents should have been laid down. ‘This 
was pretty nearly a common approach on a matter previously of 
fierce political dissension.” The theory of temporary Rent Acts 
is surely exploded; tenants of dwelling-houses can look forward to 
protection so long as housing shortages exist. 

The Report’s references to guesswork did not inhibit the Govern- 
ment’s publication in November 1965 of a White Paper on the 
Housing Programme 1968-70 (Cmnd. 2888) but did, presumably, 
cause the inclusion therein of both acknowledgment of the need of 
further information and detailed proposals for obtaining it (para. 8 
and Appendix 8). Lawyers and [other?] social scientists should 
see these are not shelved. The White Paper, broadly, considers that 
local authorities and housing associations assisted by the Housing 
Subsidies Bill now before Parliament will build to let, and that 
private builders will build for owner-occupiers (para. 9). Para. 18 
of the White Paper begins “ The experience of recent years has 
clearly demonstrated that the shortage of rented accommodation 
will not be overcome by a revival of private landlordiam ” and 
after giving some figures of shrinkage concludes ‘“ The only remedy 
is an increase in public sector building.” This, it is submitted, is 
specious and regrettable reasoning, which ignores the Report’s 
10 po. Thica Governm electoral u 
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findings about both the need for continued private renting and the 
reasons for its declme.™ 


4. The Rent Act 19657™ 


In the following discussion references to the Act or sections thereof 
without further identification denote the Rent Act 1965. .The Act 
operates, legally, by preserving existing control and decontrol and 
superimposing thereon a new system of “ regulated tenancies.” 
Much of it is a classic example of intricate and, it is submitted, 
successful and able legislation by reference. A consolidating Rent 
Act is now more than ever necessary, but the task will be complex 
and could hardly have been done im the time available to the 
draftsman. 


(1) Definition of regulated tenancies 
By section 1 (1) the Rent Acts ” are to apply (subject to the 
of the Act—s. 1 (6)) to every tenancy of a dwelling- 
house of which the rateable value on March 28, 1965," did not 
exceed £400 in Greater London and £200 elsewhere, provided (s. 1 
(2)) these Acts would—apart from the Act—have so applied but for 
the tenancy having been decontrolled by (i) the rateable value bemg 
above the limits imposed by the Rent Act 1957, or (ii) the 
premises being ‘‘ new ’? under the Housing Repairs and Rents Act 
1954, or (iii) the tenancy being ‘‘ new ” under the Rent Act 1957, 
8. 11 (2). Tenancies so brought within the Rent Acts will neces- 
sarily be contractual; they and the statutory tenancies which they 
may now become are the new “ regulated tenancies ° (s. 1 (4)). 
Nothing in section 1 is to affect the application of the Rent Acts to 
a tenancy to which they otherwise apply (s. 1 (7)); hereby the Act 
preserves the existing systems of control and decontrol but on the 
latter—as by the creation of a new tenancy—a regulated tenancy 
may commence. There is an exception (s. 1 (8))—present and 
future decontrolled tenancies of mixed residential and business 
premises are to remain within the Landlord and Tenant Act 1954, 
Part II,’ though sub-let residential parts may be caught. It would 
seem that if a tenant begins to use premises subject to a regulated 
tenancy for busmess purposes, he transfers himself thereby to the 
1954 Act, Part II. 


11 And see The Times, December 11, 1965, ‘‘ Are Council states Today's 
Ghettos? '’ by A. J. Merrett, Professor of Applied Bono in the University 

11e The Act came into foros on December 8, 1965, exoept for Part I[—determina- 
tion and registration of fair rents; gee infra. 

12 The Rent ote Mo e Restriction 1920-1999 or any of these Acts 
(s. 47 (1)). ition was also taken over the Rent Act 1957, s. 25, 
from the ting Depaive and Bente Act 1064, 4 

Seen e ahawa i e nida tea Ge Call? ss. 48 (8), 
47 (1 

1a Thin exooplion ie important, by rou of the Aierent rules for scary o! 
tenani calculation of reni. 
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It will be seen that in a few lines this section incorporates all the 
well-known statute and case-law on the definition of a Rent Act 
tenancy—for example, that there must be a lease and not merely a 
licence, that the premises must be let as a separate dwelling, and 
that the tenancy must not be an excepted one.” 

Regulated tenancies may also arise in four special ways, vis., on 
block transfer by ministerial order from the controlled sector (s. 11) 
on the termination of a statutory tenancy of requisitioned premises 
(s. 10) where a tenant of decontrolled premises was holding over 
when the Act came into force (s. 20) and on a second transmission 
on death (s. 18). The latter provision is important; section 18 
enables a widow or member of the family to succeed to a person who 
was a statutory tenant by succession to either a controlled or regu- 
lated tenancy, but in both cases the second successor will have a 
regulated tenancy.’* If, however, at the time of the second succes- 
sion the premises are used for mixed residential and business 
premises then the second successor will be deemed to be a business 
tenant holding over under the Landlord and Tenant Act 1954, 
Part I, s. 24." 

The system of regulated tenancies may be terminated, as regards 
dwelling-houses (in general or of a certain kind) exceeding specified 
rateable values by order if the Minister is satisfied there is no 
shortage of the particular type (s. 12). Otherwise regulated 
tenancies are a permanent feature of our law and society and as 
shown above, no government can now seek to cure the housing 
shortage by de-regulation unless it is prepared to deny the validity 
of the findings of the Milner Holland Committee. 


(2) Security of tenure under regulated tenancies 


Section 1 of the Act, of course, automatically applies to regulated 
tenancies all the provisions of the Rent Acts concerning security of 
-tenure,™ subject to a few amendments made by sections 14-16 and 
Schedule 1. The latter, though taking the normal and familiar 
form of amendment of the earlier Acts, is headed ** Amendments 
of the Rent Acts in relation to Regulated Tenancies.” Consequently 


18 In calculating whether a prima facie regulated letting is at leas than two- 
thirds of the rateable value and so excepted, the rateable value is to be taken 
Meee ee tere er ree 

facts of Maroroft Wagons Lid. v. Smith [1961] 2 K.B. 406 provide an apt 
Era There A became a contractual tenant in 1901 and subsequently « 
statutory tenant under the Rent Acts; on his death he was succeeded as statu- 
tenant SR ee Cao ee eee 

ied daughter had lived 


i no statutory right to remain and was held 

to be only a licensee when the landlords let her stay for a time. After the 1065 

Act i to remain on a regulated tenancy. Also, it would seem 

that under the decision in Moodis v. Hosegood [1962] A.O. 61 a contractual 
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18 Act of 1988, s. 8 and Sched. 1 thereto. 
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the changes here noted apply only to regulated tenancies; controlled 
tenancies are unaffected. 

There are three variations of existing provisions. First, a 
landlord can claim possession for either of his spouse’s parents as 
well as for himself, a son or daughter over eighteen, or his own 
parents, and is only debarred by purchase after March 28, 1965.1° 
Second, misconduct in conduct of off-licence premises becomes 
irrelevant since when decontrolled these will be subject to business 
and not regulated tenancies.*° Third, sub-letting of the whole of the 
premises after the Act is a ground for possession.” 

Sections 14-16 of the Act create three new grounds on which the 
court must grant possession—without any overriding requirement 
of reasonableness or statutory powers to suspend the order ™—if 
certain conditions precedent are satisfied. The grounds are (a) that 
a person who has occupied the dwelling-house as his residence 
(termed an owner-occupier) has not since the Act let on a nom 
section 14 regulated tenancy and wants the house as a residence for 
himself or any member of his family who resided with him when he 
last so occupied (s. 14) or (b) that the dwelling-house is held for 
occupation by a minister of religion as a residence from which to 
perform his duties (s. 15)™ or (c) that the dwelling-house was 
formerly occupied by an agricultural employee as such, is let on a 
regulated tenancy to someone other than such an employee or his 
widow, and is wanted for an agricultural employee of the landlord 
(8. 16). The conditions precedent are in all cases (i) that the court be 
satisfied of such of the above circumstances as may be relevant, 
(ii) that the contractual tenancy be terminated and (ii) that before 
the tenancy or, if it is an existing one, within six months of the 
Act, the tenant be given notice of the applicability of the 
section. 

These sections may not be of great practical significance, but if 
they came to be litigated problems of construction are likely to 
arise, especially under section 14.% 


(8) Rents under regulated tenancies - 


As already mentioned, the Act establishes a new system of fair 
and reviewable registered rents. Until the necessary administrative 


19 1965 Act, Sched. 1, para. 12 (8). See para. LN aay 1 of the Act of 1083; 
or a conioled immancy parent in law aro ineligible and the disqualifying date 


23 Gs. 14-16 exclude the operation of s. 8 of the 1988 Act and s. 5 (2) of the 1990 
Act; the court's inherent power to suspend, ¢.g., for 28 days, presumably 
remains, 


sa The Rant: Aota’da not apply to houses of ihe Church of of England. 
H 6.9., ' owner-oocupier to inal any landlord and ‘' family to have 
ihe same wide connotation as in Rent Apt pucoeasion; “ resided with " when 
he * last occupied ™' is somewhat indefinite—campare the ‘* six months imme- 
diately before the death '' of s. 18 (J); as to “minister of on," oon- 
sider Walsh v. Lord Advocate [1056] WLR 1003; [1966] 8 E.B. 129. 
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machinery is available an immediate standstill is applied to existing 
rents. The provisions under both heads are elaborated in much 
detail (ss. 2-9 and Scheds. 24) and only an outline can be 
attempted here. 

(a) Temporary limited rents. Until registration of a rent the 
maximum permissible rent under a regulated tenancy is either 
(i) that payable im the final rent period of the last previous regulated 
tenancy in the last three years or, if none (ii) that payable under 
the existing tenancy agreement existing at the start of the Act 
(88. 2, 8 (8)). Increases or decreases in the limit may result from 
changes in responsibilities or rates, or from improvements (s. 4) *4; 
in giving only 12} per cent. of the capital cost of the latter the Act 
ignores the Milner Holland Committee’s findings on this point. The 
four special types of regulated tenancy ™ constitute a partial excep- 
tion—their rent is determined by their own last pre-regulation 
period, but they do not count in establishing the rent of a subse- 
quent new regulated tenancy. Rent in excess of these limits is 
irrecoverable from a tenant (ss. 8, 5) and if paid may be reclaimed 
under the existing provisions of the Rent Acts.” 

It would seem that in the majority of cases landlords and 
tenants will not need to trouble much about these temporary rent 
provisions, for the machinery for settling fair rents (infra) was 
brought into operation in London in January 1966, and the Minister 
has forecast its extension to the whole country within a further six 
months.** 


(b) Determination and regulation of fair rents. 

(i) MacuiNERny.** This Part of the Act (Part II, ss. 91-29 and 
Scheds. 2-4) is brought into effect by ministerial order in relation 
to particular areas. Clerks to the larger local authorities (county 
councils and boroughs, London boroughs and the City) will appoint 
rent officers, who will become local government officers dismissible 
only by the clerk with the consent of the Minister; the Minister and 
Lord Chancellor will appoint appellate rent assessment committees 
(ss. 21-25 and Sched. 2). An attempt is here made to utilise local 
knowledge, to give some independent status to rent officers, and to 
ensure legal knowledge on the appellate committees. 


recovered as of right (s. 6); the Act not vary the term of 
contractual tenancies, but a notice of inoreese may take effect as a notice to 
$ and so convert the contractual into e statutory tenancy (s. 9). 
36 p, 175 above; former requisitioned tenancies (s. 10), tenancies under block 
transfers (s. 11), tenancies where a tenant is holding over (s. 20) and second 
ion tenancies (s. 18). 


succession 
27 See Megarry, The Rent Acts, 9th ed., p. 872 st seq. 
28 See letter from the Minister of Housing and Local Government in The Times, 
Jan 4, 1066. 
29 The has powers in default of co-operation (s. 28). 
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(ii) PRocepune.*® Either landlord or tenant or both jointly may 
apply for registration of a rent to the rent officer, who may require 
further written information, must invite representation from a party 
not an applicant and may either first, if neither he nor either party 
object, register the rent applied for or, second, hold a consultation, 
at which the parties may be represented, and then determine and 
register a fair rent. Appeal lies within twenty-eight days to the 
rent assessment committee which may seek information and must 
permit written or oral representations, and must then confirm or 
vary the proposed fair rent so that it can be registered. Unless 
otherwise ordered registration takes effect from the date of the 
application. A registered rent can be reviewed after three years on 
the application of either party, but earlier only on a jomt applica- 
tion or on a changé in the condition of the dwelling-house (e.g. 
improvement) or the terms of the tenancy or other circumstances 
taken into account when the rent was fixed.*! Anyone intending to 
provide a new dwelling-house, or to let an unlet house for which 
no rent has been registered within the last three years, can apply for 
a certificate of fair rent, which will be registered on the eventual 
letting. 

(iii) Fam nents. Section 27 provides that in determining a fair 
rent regard shall be hed to all the circumstances (other than per- 
sonal ones) and to the age, character, locality and state of repair 
of the dwelling-house, but that it shall also be assumed that im the 
locality the number of would-be tenants of similar houses is not 
substantially greater than the number of such houses to let—m 
other words, that there is no local shortage. Much comment and 
criticiam have been directed, in and out of Parliament, to this 
provision, on the grounds that it gives no adequate guidance to 
enable rent officers to achieve a common standard. We can only 
wait and see, though one may recall the Milner Holland Committee’s 
comment quoted above that the present economic and fiscal 
structure makes the negotiation of fair rents “ quite unnecessarily 
difficult.” 

The registered rent is to include any payments for furniture or 
services, but not rates borne by landlord; the amount of such rates 
should however be noted (s. 28). A variable rent may be registered 
if the rent payable varies according to provision of services, repairs, 
etc., by the landlord (s. 28 (8)). 

(iv) EFFECT OF REGISTRATION OF RENT. Once a rent is registered 
it is prima facie the maximum (ss. 8 (2), 5) though the amount of 
rates noted may be added (s. 28 (2)). Rent in excess of these 
limits is irrecoverable from a tenant (as. 8, 5, 7) and if paid may 
be reclaimed under the existing provisions of the Rent Acts.” 

30 The procedure is laid down in detail by Sched. 8 to the Act and forms are 
reactibed by the Rent Regulations (Forms, eto.) (Hngland and Wales) Regu- 


tions 1965, 8.1. No. 1976 of 1965. 
31 Sched. 8, para. 8. 33 Bee Megarry, The Rent Acts, Oth ed., p. 872 ot seq. 
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(4) Premiums 

The Landlord and Tenant (Rent Control) Act 1949, s. 2, is 
amended so as to make it unlawful not only, as previously, to 
require a premium as a condition of the grant, renewal, continuance 
or assignment of a tenancy, but also to receive a premium in con- 
nection with such grant, renewal, continuance or assignment (s. 87 
and Sched. 5). The Act as amended applies to both controlled and 
regulated tenancies. Schedule 5 also contains detailed provisions 
concerning the apportionment on assignment of a premium 
previously lawfully charged. 


(5) Furnished tenancies : 

A number of amendments to the existing law are made by 
section 89. The Furnished Houses (Rent Control) Act 1946 is made 
permanent; jurisdiction is extended to premises with rateable values 
on March 28, 1965, of £400 in London and £200 elsewhere but the 
Minister may, by order, decontrol; jurisdiction does not extend to 
a regulated tenancy; reference to a tribunal may be made after 
service of a notice to quit, and by an assignee as well as by an 
original party; security of tenure may be given for six months at a 
time instead of three but may be curtailed if the tenant misbehaves; 
the tribunal may not reduce the rent to a figure below any registered 
rent; a right to occupy for a holiday does not fall within the Act. 
Further, an owner-occupier who does not occupy any other part of 
the dwelling-house, may regain possession for occupation by himself 
or a member of his family (s. 40). In regard to the last two changes 
it should be remembered that a tenant under a furnished letting 
for a fixed term does not get security of tenure by the 1946 Act. 
All these changes serve to remove anomalies and to make the 
control of furnished dwelling-houses more equitable and effective. 


(6) Protection against harassment and eviction without due process 
of law 

This is the heading to Part III of the Act, ss. 80-86, which 
replaces with variations the Protection from Eviction Act 1964. 

(a) Eviction. The Act defines a “ protected tenancy ” as one 
under the Rent Acts, the Landlord and Tenant Act 1984, Part I or 
Part IT, or a tenancy of an agricultural holding (s. 84), and then 
provides by section 82 that where an unprotected tenancy of 
premises let as a dwelling has come to an end and the occupier 
continues to reside there, it shall be unlawful to recover possession 
other than by proceedings in court; a person with exclusive posses- 
sion under the terms of his employment is deemed to be a tenant. 
Other occupational licensees appear to be outside section 82, so 
there is a further stimulus to the perhaps vain attempts to draft 
licences instead of leases in normal commercial cases. ‘ Occupier ” 
means any person lawfully residmg at the termination of the 


33 Op. oft. pp. 408-494. 
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tenancy; this must include a tenant holding over and presumably 
anyone authorised by him.™ Section 81 makes it unlawful to 
enforce a right of re-entry or forfeiture otherwise than by order of 
court if anyone is residing in the premises. The criminal law is 
invoked to support the above provisions. By section 80 it is an 
offence unlawfully to deprive a residential occupier of his occupation 
unless the defendant believed with reasonable cause that he had 
ceased to reside; ‘‘ residential occupier’? here means a person 
occupying the premises as a residence, under a contract or enact- 
ment or rule of law giving him the right to remain or restricting the 
right of any other person to regain possession. The key word is, of 
course, “ unlawfully —one must look at section 82 or the statutes 
governing “protected tenancies’? to see what formalities are 
required. Thus it does not seem to be an offence under section 80 (1) 
to evict without a court order a non-service licensee whose licence 
has expired or been duly revoked, or an agricultural tenant where an 
effective notice to quit has been given.** 

(b) Harassment. Section 80 (2) makes it a further offence,** 
with intent to cause any residential occupier defined as above 
to give up occupation, or to refrain from exercising any right 
or remedy, to do acts calculated to interfere with the peace and 
comfort of such occupier or his household, or persistently to with- 
draw or withhold services reasonably required for the occupation of 
the premises as a residence. There are here obvious difficulties of 
proof and of deciding whether facts proved constitute an offence. 
Local authorities have, fortunately, power to prosecute,*’ but even 
so, whatever the result of proceedings, the original complamant and 
accused may have to go on living m close proximity. The criminal 
law is not apt to deal with the sort of abuses investigated by the 
Milner Holland Committee—as Lord Goddard once said “ You 
cannot specifically enforce an agreement for two people to live 
peacefully under the same roof. It is an impossibility.” ** Unfor- 
tunately in a housing shortage the law must attempt just that; 
section 80 was needed and one must hope that the more blatant 
abuses will be eliminated, and that the Act will have a deterrent 
effect on the errant minority of landlords.** 


= Compare the slightly different definition in s. 80 (below). Yet it is difficult to 
seo actual differences—for example, e deserted wife would seam to fall within 
both definitions. 


35 By s. 88 the court hes power to suspend an order for possession in favour of 
a former agricultural employee or his widow or member of family, after having 
regard to various factors. This replaces the wider power conferred by the 
Protection from Biviction Act 1964, s. 2. 

1° Directors and other officers of offending corporations will also be Hable under 


3T Sched. 6, pars. 8. 38 Thompson v. Park [1044] K.B. 408. 
30 A number of other topics are dealt with by the Act, e.g., improvements and 
grants in relation to rent increases, s. 17; rants of | idi private housing 


s. 18; duties to supply information, ss. 10, 90; jurisdiction, s. 85; application 
of Part ILI of Act to Crown, s. 88; restriction on payment of rent in advance, 
s. 88; mortgages, s. 42. 
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5. Conclusion 


The Milner Holland Report provided a masterly analysis of the 
causes and effects of the London housing shortage and a blueprint 
for initial action. In particular, it exposed the ineffectiveness of 
some earlier attempts at cure, notably that of the free market, and 
indicated that better results have been obtained abroad. A good 
many of the points have been quickly taken. Indefinite security 
of tenure for tenants of dwelling-houses, with the new provisions 
against unlawful eviction and harassment, should relieve the worst 
hardships of the housing shortage. Further research is promised. 
Subsidies for local authorities and housing associations are to be 
improved. The new system of fair rents is as yet unproved, but 
is a worthwhile attempt to get away from the problems of fixed 
rents, and may keep some private landlords in the business. Yet 
the Committee had no doubt that the economic and fiscal framework 
of private renting needed to be changed—in the interests of tenants 
as well as landlords—if the present steady loss of private rented 
accommodation is to be halted. The latest White Paper is not 
encouraging on this point. The Report called for a non-political 
approach, freed from preconceived theory. ‘‘ Non-political,’”? in 
relation to housing, would now seem to be impossible and, with 
Tespect, even undesirable; major social problems are inevitably 
political, and thereby public attention and action are engendered. 
What can certainly be demanded is that no practical solution should 
be ignored for political or theoretical reasons. A question mark 
hangs over privately rented housing—is it to be revived, or merely 
allowed to be an unconscionable time a-dying? 
F. R. CRANE. 


Finance Acr 1965: Tue CarrraL Game Tax 


THE concept of a tax on capital gains is not new in the United 
Kingdom. We have had a charge to income tax since 1962 on 
(inter alia) short-term capital gains under Case VII of Schedule D, 
since 1968 on certain lease premiums and since 1964 on certain 
payments made in respect of leased assets (land, machinery and 
plant). What is new is the concept of a flat-rate tax, from 1965-66, 
of 80 per cent. on the long-term chargeable gains of any individual, 
whether resident or ordinarily resident in the United Kingdom. 
The capital gains of a company are aggregated with its income 
receipts and constitute “ total profits ” subject to a flat rate yet 
to be determined by Parliament; if the gains are those of a company 
not subject to corporation tax in 1965-66, the rate and capital 
gains tax is fixed at 85 per cent. What is most striking about the 
1 Broadly speaking, there is an alternative to income tax (compulsory on 


the revenue if lower) as unearned income of taxpayer in so far as the first 
£5,000 of his net gams are concerned, from any year of assessment. 
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new concept is that, with the new corporation tax from 1966-67, 
we have an integrated scheme of taxation of income receipts (based 
on the classification of the income tax schedules for individuals and 
companies) and capital gains. This blocks the escape from a charge 
to tax on receipts which, previously, could be transformed by a 
mystical legal process into that sacred, perhaps golden, cow of 
tax law, the capital asset. The taxpayer’s concern now is whether 
his tax is lower with his receipt treated as income from trading 
rather than as a capital gain. 

The charge to tax depends on certain factors. It relates to net 
gains on chargeable assets (whenever acquired) held for a period of 
more than twelve months; it does not affect exempt assets, those 
within the charge under Case VII, those not subject to a disposal (or 
notional disposal) after April 6, 1965, and those subject to a set-off 
of capital losses in the same year of assessment or, of such losses 
unrelieved in previous years (not earlier than 1965-66) and carried 
forward. The gains, otherwise chargeable, of a person resident or 
ordinarily resident but not domiciled in the United Kingdom, 
derived from foreign assets are liable to the extent that they are 
remitted here; the gains, otherwise chargeable, of a non-resident 
trading in the United Kingdom through a branch or agency, may be 
exempt in terms of a double-tax agreement. 

The central concept of the charge to tax is that there has been 
a disposal (actual or notional) of chargeable assets other than 
between spouses. A disposal includes a part disposal, the grant of 
an interest in a number of cases where there has been no acquisi- 
tion of an asset. These cases include (broadly speaking) where pay- 
ments are received in respect of loss due to damage or injury to an 
asset and made by way of compensation or of insurance, and where 
payments are received in return for forfeiture or surrender of rights 
or for refraining from their use or as a consideration for the use or 
exploitation of an asset. In the result, to give a miscellaneous 
assortment of examples, not only is the net gain from goodwill and 
copyright included in a disposal, but also that from interests in any 
asset due to an option to purchase, a licence to use a patent or 
copyright, or to remove minerals, tip rubbish or dig sand or earth, 
as well as the gain from the sale of shares which are part of a 
larger holding of shares of the same class. 

Death is treated as a disposal of the assets of which the deceased 
was “ competent to dispose.” After a special loss allowance which 
takes in the capital losses in the year of death and unrelieved losses 
of the previous three years, the net gains over the amount of £5,000 
on a valuation as at the death are charged; assets which are the 
subject of a donatio mortis causa are included. The personal repre- 
sentative is treated as a continuing body with the residential attri- 
butes of the deceased. Any asset which he distributes to a legatee 
(taking beneficially or as trustee) is treated, in so far as any subse- 
quent disposal is concerned, as acquired by the legatee at the time 
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when, and for the consideration for which the personal representa- 
tive acquired it. Losses incurred by the personal representative 
may be set off against gains accruing in a period of up to four years 
after the death. Any disposal made pursuant to a rearrangement of 
beneficial interests within two years of the death, by deed or other 
instrument of variation, is treated as a disposal to the legatee. The 
capital gains tax charged is deducted when arriving at the value of 
the estate for duty. 

A gift in settlement, revocable or not, and without exemption 
for marriage settlements, is a disposal of the entire property settled 
whatever the beneficial interest retained by the settlor, even if he 
is vested with the settled assets as trustee. There is also a disposal, 
at current market value, first whenever the beneficiary becomes 
absolutely entitled to settled property or the assets of that property, 
and secondly of all the other settled assets in the case of the termina- 
tion of a life interest which does not bring the settlement to an end. 
Provision is made to ensure that there is no notional disposal in 
the second case more often than once every fifteen years after the 
last such event; at the end of a period the life interests which 
terminated in the interim are each treated as a disposal. There is 
a notional disposal at the end of each period of fifteen years during 
which no life interest terminates, or, if there is a discretionary or 
accumulating trust (and so no life interest), at the end of each period 
of fifteen years after the trust was established. With the exemption 
only of any trust for educational, cultural or recreational purposes 
where ‘‘ most ” of the beneficiaries are not ** connected persons,” 
these provisions apply to every trust with special rules to calculate 
the fifteen-year periods. The trust is treated as a continuing body, 
and except where the settlor’s residence or ordinary residence and 
his domicile prevail (in the case of a trustee whose business is the 
management of trusts), it is regarded as resident in the United 
Kingdom, unless the general administration is abroad and a 
majority of the trustees are not resident or ordinarily resident here. 

Under Case VII of Schedule D the charge to tax did not extend 
to tangible movable property, with specified exceptions. Now, all 
forms of property, wherever situated, are chargeable assets. The 
Finance Act 1965 specifically includes options, debts and incorporeal 
property generally, any currency other than sterling and any form 
of property created by the person disposing of it or owned other 
than by an acquisition. It excludes certain specified tangible 
movable property and, in addition (inter alia), charities, chattels 
sold for £1,000 or less, the taxpayer’s main or only residence, works 
of art, chargeable business assets disposed of on retirement under 
specified circumstances (giving relief to a maximum of £10,000 
including the normal exemption of £5,000) and business assets under 


2 Bpecified special provisions relate to life assurance, deferred annuities and to 
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the “ roll-over ” provisions. The last category enables the con- 
sideration derived from the disposal of business assets used for trade 
purposes (other than dealing in land or land development) to be 
used to replace those assets, postponing any charge to tax to the 
final disposal, but only with regard to land or buildings, fixed plant 
or machinery, ships, aircraft and goodwill. These provisions apply 
to the destruction of an asset within the latter categories. 

The real complications of the new tax exist in the computation 
of chargeable gains. For instance, the cost of acquisition including 
the various costs of permanent enhancement, interim expenditure 
and ultimate disposal have to be ascertained; the pool provisions 
relating to the purchase and sale of blocks of quoted securities and 
unquoted shares whose market value must be arrived at, are 
difficult to interpret. The basic rule is that only the gain which 
has-accrued since April 7, 1965, is charged as at the disposal. The 
problems involved affect the accountant rather than the taxpayer’s 
lawyer. The task of giving specific advice to a client with capital 
assets is likely to be onerous. 

LEONARD Lazar. 


Mourner (ABOLITION oF Dears Peary) Acr 1965 


Tux successful campaign to abolish the death penalty for murder 
in Britain has been achieved in a comparatively short period of time 
by no more than a handful of ardent penal reformers, pertinacious 
in their lobbying and propaganda, in the face of majority opinion 
favouring retention of an admittedly barbaric but, to that majority, 
necessary penal instrument. If the final debates were protracted— 
Mr. Silverman’s private members’ Bill (with invaluable legislative 
time given by the Government) was introduced on December 4, 
1964, and reached the Statute Book only on November 2, 1965—the 
history of the campaign is a remarkable testament to British demo- 
cracy which can convert convinced minority opinion into progressive 
legislative action. The legislature which caters for such minority 
views deserves some commendation in the face of almost continuous 
opprobrium for the clogging it generally undergoes nowadays from 
the political machine. 

While the degrading influence of the trappings of the gallows 
met with fierce crusading from the nineteenth-century penal 
reformers, none countenanced abandoning the ultimate sanction for 
the ultimate crime. Not until a young Quaker, E. Roy Calvert, 
wrote the first really dispassionate and scientific argument for total 
abolition in 1925 (Capital Punishment in the 20th Century) was the 
modern campaign brought on to the stage of public discussion. 
And even then the debate rarely touched the grass-roots of public 
opinion. The debate in fact was conducted in the rarefied atmo- 
sphere of parliamentary corridors, over coffee cups in the clubs and 
in the public halls before largely converted audiences. At no 
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time was a referendum advocated; had the public’s view been 
taken, many parliamentarians would have been most gravely 
embarrassed in filing through the abolitionist lobby. 

The first- chink in the retentionists’ armour came with the 
reference in 1949 to the Royal Commission on Capital Punishment 
with a remit to examine all aspects of the death penalty short of 
considering complete abolition. The retentionists, always sincere 
and mindful of the need to humanise the penal system, echoed the 
sentiments of Horace Greely who wrote in The New Yorker in 1886: 
“ And now, having fully expressed our conviction that the punish- 
ment of death is one which should sometimes be inflicted, we may 
add that we would have it resorted to as infrequently as possible. 
Nothing in our view, but cold-blooded, premeditated, unpalliated 
murder, can fully justify it. Let this continue to be visited with the 
sternest penalty.” But with unerringly logical argument Sir Ernest 
Gowers and his fellow-Commissioners said that any satisfactory 
division of murders into two or more degrees was chimerical. Their 
only alternative suggestion—to give the jury the discretion to decide 
in each individual case whether there were extenuating circum- 
stances to warrant a lesser penalty than death—was rejected out of 
hand by the lawyers, who regarded such an innovation not only as a 
usurpation of the judicial function, but also as a destruction of the 
dichotomy of the dual functions of judge and jury. 

The defiance by the Conservative Government and the legislature 
in 1957 of the Royal Commission’s warning against attempts at 
distinguishing between classes of murderers was accompanied by 
a crucial shift in the retentionists’ argument. Retribution, now 
regarded as smacking of an inhumane attitude to crime and its 
perpetrators, was abandoned in favour of the sole argument of 
deterrence. It was on this level of argument that the battle for 
and against the death penalty was lost and won. Whereas retribu- 
tion was a philosophical argument for the ultimate sanction—and 
unassailable on any other plane of argument—deterrence relied 
upon empirical data which, while hard to come by, was inexorably 
pointing to the irrelevance of the punishment in terms of the 
incidence of homicide. In a quite remarkable maiden speech, 
reliving the tedium of hours of hoary argument on the subject— 
remarkable both for its lambent humanity and its flerce insistence 
on riveting attention to the known facts—Lord Reay had this to 
say on deterrence during the second reading of the Bill in the House 
of Lords on July 19, 1965,? 

‘*, . . these postulates of deterrence made about those who are 
imagined to need it, by those who patently do not, are, as 
they have always been proved to be, a fiction—I suggest that 
the language in which lawyers and legislators still discuss 
human motivation is disproved and discredited; that the com- 
plexities behind human choice and impulse and decision—and 


1 968 HLL. Deb., ool. 507. 
Vor. 29 7 
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our ignorance about them—are quite insufficiently recognised 
in legislative debate.” 

The duration of the life of the Act for five years ‘‘ unless 
Parliament by affirmative resolutions of both Houses otherwise 
determines ” (s. 4) will at least provide an opportunity for dissipat- 
ing some of our ignorance about the nature of homicide. Already 
three well-known figures in the field of criminology have announced 
a detailed research project, backed by access to official files, into the 
sociology and psychopathology of homicide, 1957-1967. Perhaps 
when Parliament comes to reconsider the topic in 1970 there will be 
a more enlightened discussion, and the opinions will be better 

In the meantime the public will watch anxiously for any 
perceptible shifts in the murder rate. Already some ugly homicides 
have led to petitions to constituency M.P.s for the return of the 
death penalty. Some of the agitation might be reflected in a 
provision, written into the Act at the instance of the Lord Chief 
Justice, which expressly permits the trial judge at the time of 
passing the mandatory life sentence to “ declare the period which 
it [the court] recommends to the Secretary of State as the minimum 
period which in its view should elapse before . . . the release of that 
person on licence . . .” (s. 1 (1)). On one or two occasions 
since the Act trial judges have recommended minimum periods of 
fifteen years in prison. If such recommendations—which inciden- 
tally could have been made even before the 1965 Act gave its 
legislative blessing to the practice—satisty public anxiety at too 
early release of murderers, the demand for the return of the 
hangman may to that extent be assuaged. 

Given the hypothesis that the death penalty is an irrelevance 
to the rate of murder in society, few feeling persons will mourn the 
passing of the hangman’s noose, consigned finally to the museum 
along with the rack, the thumbscrew, and scold’s bridle. The 
dismantling of the gallows from our prisons may at least mark an 
historic event in penal reform, even if the social significance of 
hanging was far outweighed by the moral heat that it engendered. 
in public and private debate these last forty years. 

- L. J. BLOM-COOPIR. 


Bacxıxe or Warrants (Repusiic OF IRELAND) Acr 1965 


Wrrnm a few months of each other the House of Lords, for highly 
technical reasons, and the Irish Supreme Court, for deep .constitu- 
tional reasons, held that the régime established in the nineteenth 
century for the backing of English and Irish warrants had not 
survived the establishment of the independent Republic of Ireland.: 
a ii ; ass 
Ta. P (1964) 27 KER M, The A ARER gud S FA TA 
Times, August 1, 1964. 
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This note in the light of the United Kingdom and Irish legislation, 
hastily passed to fill this legal vacuum, will consider the enforcement 
of 
(i) Irish * Warrants in the United Kingdom, excluding 
Northern Ireland; 

(ii) Irish Warrants in Northern Ireland; 

(ii) Northern Irish Warrants in the rest of the United Kingdom; 

(iv) United Kingdom Warrants in the Republic of Ireland; 

(v) United Kingdom Warrants in Northern Ireland. 


(i) Irish Warrants in the United Kingdom excluding 
Northern Ireland 
By section 1 of the Backing of Warrants (Republic of Ireland) Act 
& warrant issued in the Republic of Ireland by a judicial authority 
shall, subject to the provisions of the Act, be indorsed by a justice 
of the peace upon police application. An Irish warrant for the 
arrest of an accused person cannot be indorsed unless it is issued 
(a) in respect of an indictable offence, or (b) in respect of an offence 
punishable on summary conviction with imprisonment for six 
months and the requirements of section 1 (2) relating to service or 
failure to appear before the Irish court are satisfied, An Irish 
warrant for the arrest of a person convicted in respect of an indict- 
able offence or an offence punishable on summary conviction with 
imprisonment for six months shall not be indorsed unless the 
purpose of the arrest is to bring the convicted person before an 
Irish court for sentence or to take him to his place of imprisonment 
in default of the payment of a fine or other sum. The suggestion of 
the Divisional Court in Hammond’s case that the magistrate should 
satisfy himself of the existence of a prima facie case *—of doubtful 
correctness under the 1848 and 1851 statutes—has been clearly 
Tejected in the new Act. By section 1 (1) the magistrate “ shall ” 
indorse a warrant within the terms of the Act. The only substantive 
control exercisable by the English court is contained in section 2 
which provides that after being brought before a magistrates’ court 
on an indorsed warrant the court shall order his delivery to the 
Republican authorities unless (a) the offence specified does not 
correspond to any offence under the law of the relevant part of the 
United Kingdom which is an indictable offence, or is punishable 
on summary conviction with imprisonment for six months, or (b) 
is of a political character or an offence under military law which 
is not also an offence under the general criminal law, or (c) an 
offence under an enactment relating to taxes, duties or exchange 
control, or (d) there are substantial grounds for believing that if 
returned to the Republic the prisoner will be prosecuted or detained 
for another offence within category (b). ‘‘ Substantial grounds ” 


2 “ Trish ”' is used throughout this note to refer to the Republio of Ireland (Hire). 
3 [1064] 1 All H.R. 82L 
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is presumably a lighter burden than that imposed by the Extradition 
Act 1870, .s. 8 (1), which requires proof to the satisfaction of the 
court or Secretary of State. The exception in favour of political 
offences is customary, if not obligatory, in extradition treaties and 
legislation. ‘‘ Political offences ” are not defined in the United 
Kingdom statute, nor in the European Convention on Extradition. 
In the absence of any reference in the statute to the Convention it 
would be unsafe * to suggest that the courts, if the question should 
arise, would hold themselves bound for example by clause 8 of 
Article 8 of the Convention which provides, that ‘‘the taking or 
attempted taking of the life of a Head of State or a member of 
his family shall not be deemed to be a political offence for the 
purposes of this Convention,” despite the Irish desire that the 
United Kingdom and Irish laws should accord with the terms of the 
European Convention, to which the Republic is a party. This 
desire explains the exceptions relating to military and financial 
offences.’ 

A period of fifteen days must elapse between arrest under an 
indorsed Irish warrant and delivery to the Irish authorities, unless 
the prisoner consents to a shorter period of delay (s. 8). There is 
no reason to believe that if the prisoner avails of this period to 
apply by habeas corpus to the High Court that he can raise there 
any defences other than those open to him under the Act before 
the magistrates’ court. 

Opposition to the absence of any need to prove a prima facie 
case was expressed in debate but rejected by the Government on 
practical grounds; the large number of cases dealt with, the basic 
similarity of the law in the two jurisdictions, geographical proximity, 
absence of travel restrictions between the two countries and the 
reciprocal nature of the legislation." Force was lent to this criticism 
by the fact that the Act as it stands would exactly cover a repe- 
tition of the Hammond case. Lord Stonham announced in the 
House of Lords that an assurance had been received from the autho- 
Tities in Dublin that no warrant in a child-neglect case will in future 
be sent to the United Kingdom for execution, where the matrimonial 
home is not in the Republic.* This question of the jurisdiction 
which the English courts will recognise is really distinct from that 
of procedural safeguards, although in practice closely allied. On 
it the Act is silent. It is surely open to comment that a new Act 
is regarded even by its proponents as workable only on the basis 
of back-stage agreements between the responsible governments. 


4 Fixtradition Act 1870, s. 8; O'Connell, International Law, Vol. 2, p. 8032; 
i , Iniornational Law (8th ed.), Vol. 1, p. TOt. 

d Bllerman Lines v. Murray [1981] A.C. 126. 

e 707 ELO. Deb., ool. 558. EB Convention on Extradition, 1987, Art. 8 
(Political Offences); Art. 4 Offences); Art. 5 (Fiscal Offences: the 
provisions of this section of the Convention are merely permissive). 

T Bee especially 707 H.C. Deb., col. 545; 716 H.O. Deb., col. 187. 

8 969 HLL. Deb., ool. 1049. 
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While accepting the Government’s arguments for dispensing with 
any requirements of proving a prima facie case—and indeed because 
the argument is accepted—the Act ought to have defined the juris- 
dictional limits within which Irish warrants will be enforced here. 
The Fugitive Offenders Act 1881, for example, applied only ‘* where 
a person accused of having committed an offence . . . in one part of 
Her Majesty’s Dominions has left that part... .’? In the absence 
of express provisions the Act will be interpreted, presumably, as 
recognising in the Irish authorities the widest jurisdiction granted 
by international law—the width of which is unfortunately not 
beyond dispute.° Other matters dealt with in the Act include the 
issuing of provisional warrants, pending the arrival of an Irish 
warrant (s. 4), the powers of the court to remand persons covered 
by the Act in custody or on bail (s. 5) and the extension of the Act 
to the Channel Isles and the Isle of Man as if they were part of the 
United Kingdom (s. 12). 


(ii) Irish Warrants in Northern Ireland 


Dr. O’Higgins has traced the tangled tale of extradition between 
North and South.*° As a result of the 1965 Act warrants issued 
by the Dublin authorities will be indorsed where necessary in 
Northern Ireland, the provisions outlined in the previous section of 
this note applying. 


(iii) Northern Irish Warrants in the rest of the United Kingdom 


Such warrants continue to be indorsed under the pre-existing 
statutes as amended by section 9. It is hard to understand why 
the opportunity for reform was not seized; instead the problems 
raised by the Divisional Court in Hammond’s case are left to fight 
another day.” 


(iv) United Kingdom Warrants in the Republic of Ireland 
Although until 1964 warrants issued in England and Scotland had 
been indorsed in the Republic, warrants issued in Northern Ireland 
were not enforceable—at least officially.12 The Extradition Act 
1965, recently enacted in Dublin, has, however, now made provision 
for the execution within the Republic of warrants issued in Northern 
Ireland, England and Wales, Scotland, the Isle of Man and the 
Channel Islands. The terms of the relevant part of the Act (Part 
IH, ss. 41-55) are mutatis mutandis the same as those of the United 
Kingdom statute. By making provision for application to the High 
Court by habeas corpus before delivery of a person under an 

° Maxwell, Interpretation of Statutes (11th ed.), p. 142. The E Conven- 
tion contains no com rales on jurisdiction. problems conoern- 
the place of commission of an offence are dealt with in Art. 7. 
10 (186) BE British Yearbook of International Law 274 at p. 902. 


11 Note 8 above. Discussed (1664) 27 M.L.R. 468. 
13 Bee O'Higgins, loc. oit. in note 10 abore. 
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indorsed warrant, the Act, it is hoped, cannot be struck down as 
unconstitutional on the ground that it infringes the right to habeas 
corpus guaranteed by Article 40.4 of the Constitution—the fate 
of the nineteenth-century Acts in Quinn’s case. 


(v) United Kingdom Warrants tn Northern Ireland 


These will continue to be enforced under the nineteenth-century 
statutes, as amended by section 9 (1). 


Conclusion 


To judge from the press reports, English criminals, taking a keener 
interest than one might expect in legal niceties, were quick to exploit 
the possibilities opened up by Quinn’s case. The United Kingdom 
(rather unsportingly perhaps) blocked the escape route opened in 
Hammond’s case by the Republic of Ireland (Consequential Adapta- 
tion of Enactment) Order 1964. Ireland, however, did not cease 
to be a refuge for the English criminal classes until August 1065 
when by ministerial Order the Irish Act took effect. The English 
Act’s new provisions come into force on a date to be determined, 
except for section 9 (8) which became effective on the date of passing 
af the Act (August 5). This subsection amends the Petty Sessions 
(Ireland) Act 1851 so as to meet the formal objections raised success- 
fully in Hammond, and thus ensures the continuance of a modifled 
version of the nineteenth-century arrangements until the coming 
into effect of the new provisions of the 1965 statute. These new 
provisions when effective will apply retrospectively to offences 
committed before August & when the Act received the Royal 
Assent. 
PAUL JACKSON. 


13 The provisions came into force on November 15, 1965—Backing of Warrants 
(Republic of Ireland) Act 1965 (Commencement) Order 1965. 


NOTES OF CASES 


Waar 18 THe Pornt or Utrera Vines? 


How strictly will the courts apply the ultra vires principle? To 
whom is its protection available? These questions are revisited by 
Mocatta J. in Bell Houses Lid. v. City Wall Properties Ltd.’ The 
plaintiff, a private company formed for property development,? 
entered into a contract with the defendants to introduce a financier 
who would provide £1 million short-term credit. The chairman 
often acquired knowledge of such sources of finance.? The company 
now claimed its fee on the contract, either as commission or as 
damages in lieu. The defendants replied by arguing that the 
contract to act, in effect, as a money broker was outside the plaintiff 
company’s powers. Two points arose on this preliminary issue— 
was it ulira vires; and, if it was, could the defendants take the 
point? Mocatta J. decided them both in favour of the defendants. 

The company’s objects were largely those of a property develop- 
ment company. There was no clause stating that the sub-clauses 
of the objects clause were each to stand independently and not to 
be limited by other sub-clauses; the Judge was much affected by 
the absence of that familiar form of words in adopting a restrictive 
construction of the general words of the memorandum; for “ general 
words construed literally may mean anything under the sun.” + 
But the objects also included power: 

“ (c) to carry on any other trade or business whatever which 
can, in the opinion of the board of directors, be advan- 
tageously carried on by the company in connection with or 
as ancillary to any of the above businesses or the general 
business. ... 

(u) to do all such other things as are incidental or conducive 
to the above objects or any of them.” 

Sub-clause (u) added nothing to the general law. His lordship 
agreed that the phrase “in connection with ” was the widest in 
meaning; but he could not accept that the contract fell within the 
objects even so. For “ the mere fact that a contract is entered into 
to make money out of knowledge acquired in the course of carrying 


1 8 W.L.R. 1065; 8 All E.R. 427. 

2 . Bell whom the ju nm irr sare maa la allen aja 
3 Lordahip decided, though not without doubt, that Mr. Bell acquired 
knowledge in his ca of director. Some nice ta remain for decision 
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on an authorised business does not constitute such a contract one 
made in connection with such business.” * 

But sub-clause (c) also contained the subjective form in 
the opinion of the board of directors.” Use of such subjective tests 
could in effect destroy the ultra vires principle by giving the 
company the power to do anything which its board thinks desirable 
or profitable. Other jurisdictions have moved in that direction. 
For example, in New Zealand the courts have accepted similar 
clauses,* including one empowering the company “‘ to do all such 
other things as are incidental or as the company may think con- 
ductive to the attainment of the above objects or any of them.” * 
Such decisions are less surprising in the light of the statutory 
developments; for in specifying the objects and powers implied 
into a company’s memorandum unless excluded, the New Zealand 
Companies Act 1955 had apparently accepted the propriety of 
subjective formulae.* The Jenkins Committee recommended that 
“« eommon form ” powers of the kind adopted in some Common- 
wealth systems should be introduced in England; but the tenor of 
their discussion makes it plain that they would stop short of the 
subjective formula.” This has always been the English approach. 
The Companies Acts demand that ‘ certain objects must be 
specified ’? and, as North J. put it in 1890, a power “í to carry on 
any business whatever which the company might think would be 
profitable to the shareholders . . . would not be a statement of 
the objects of the company as required by the Act of Parliament.”’ *° 
Of course, the Act in question there was that of 1862, under which 
changes in the objects were not allowed. Today, when section 5 
of the 1948 Act provides extensive opportunities for such changes," 
the introduction of subjective formulae might seem the easiest 
path for those who wish to rid the law of the inconveniences of 
ultra vires. Mocatta J. did not take that path. Indeed, he cate- 
gorically declared that the subjective phrase “in the opinion of 
the board of directors ” should be ignored in construing the objects 
clauses. 


e isiohurok Corporation igs go Coffes Lounge Lid. [1950] N-Z.L 

6 ris ion V. ingo G 6 RB. 
966, noted by Prof. Gray (1060) 28 M.U.R. 

10. H. Mitohell Lid. v. Wellington Moat Esport Oo. Ltd. ee 
768, where Spratt J. also treated the mansging director as ego for 
the purposes of the company's ion on such matters. 

8 New Zealand Companies Act 1 , & 16 and Sched. 2, which sets out the 
common form powers. The first reads: ‘‘ To carry on an other business 
whioh may scom to the company oa le of being conveniently carried on, in 
connection with ibs business or ted directly or indirectly to enhance the 
gales oe pene DAADAA A N et (italics 
supplied). 

9 Report of the baa ern Law Committee (1962, Cmnd. 1749), para. 43. 

10 Re Grown Bank (1600) 44 Oh.D. 684 at p. 644 

11 Go ies Act 1862, m 12. fee Horrwitx (1048) 62 L.Q.R. 66; Hornsey 


18 Tho law has changed; but s. 8 still im severe restriction on changes: see 
Re Hampstead Garden Suburb Trust 1002) Ch. 808. 
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But, given that the contract was “ void ” for ultra vires, could 
the defendants plead that point against the company, however 
unmeritorious they might be in so doing? The commentators were 
divided. Mocatta J. rejected the analogy, advanced by Professor 
Gower,” with infants’ incapacity in the law of contract, 
(“ notoriously uncertain ” law anyway). He preferred the view, 
argued by Mr. Furmston,™ that such a contract being a nullity, 
either party could raise the point. 

< In short my reasons are that any other conclusion would 
be inconsistent with the reasoning in the Ashbury Railway case 
that the contract is void and in the eyes of the law non- 
existent; that to hold a defendant liable under a non-existent 
contract would be to act contrary to all principle.” 4 


His lordship thought the authorities (which are reviewed in Mr. 
Furmston’s article) pointed strongly in that direction too. But, 
although this may be their tendency, they point mainly by their 
silences.** Some do not touch the point in issue.1" Others were 
argued on the basis that the contract before the court was 
“ illegal ?”; and, in refusing this plea because they were only ultra 
vires, the courts did not always avoid such confusing phrases as 
that the contract had been made by persons who “ had no autho- 
rity ”? to do so. Mocatta J. even lingers over a judgment of 1851 
in which a chartered company had not contracted under seal, a 
situation in which the defendants could plainly raise the defect, but 
one widely different from the problem in this case.1* 


13 Modern Company Low (2nd ed.), pp. 90-91. The passage ends eS that 
the law on cae etres is obscure; Tit ita = ths ln abod al 
mca as ac E es LAJ 

enge. Bee, too, Bier bites Vires C1980). on Bb Peay ee 

14 “Who Oan Plead that a Contract is Ultra Viras?” (1061) 24 MLR. T15, 
where he reviews United Btates cases, to which might be added Nettles v. 
Childs 100 F. 2d 052 at p. 956 (19399). 

15 Pray 8 All B.R. 427 at pees Ashbury Ratlway Carriage & Iron Co. v. 

ichs (1875) L.B. 7 ELL. 4 
16 As in Anglo Overseas Agenoss v. Green [1061] 1 Q.B. 1. 
17 Such as National Telephone Oo. v. St. Peter's Port Oonstablss [1900] A.O. 


equivalen 
18 peer dee Colimen Sean Oh.D. 64 (where the court did not even hold 
(1 108 L.T. 504. Stetbel found the latter case '' difficul reconcile with 


do not suffer from lack of ce on of ultra vires though their 
members may enjoin an act outside the objects of the charter: see the reaffirms- 
tion of this old le in of Mechanical Engineers v. Cans 


A : T 
1961] A.O. 696, Lord Denning. Furthermore, the principles concerning 
Deeded er oe to which a seal should have been attached, before 
the Corporate Bodies Contracts Act 1960, were by no means the same ag 
those concerned with «lira cires; sen note 98 below. 
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It was in the face of such unsatisfactory precedents, and 
disagreement among the commentators, that the Jenkins Committee 
was expected to propose a way ahead. For the outsider it did so: 
where he is willing to perform his side, he should not be prejudiced 
by the fact that the contract is beyond the powers of the company; 
he should be entitled to assume that the company and directors 
have the necessary powers; and even when he has actual knowledge 
of the memorandum he should be able to enforce the contract if he 
honestly and reasonably failed to appreciate its effect on the com- 
pany’s powers in regard to his contract. But when it came to the 
company’s position, including such cases as the present, all the 
Committee recommended was that “ there should be no change in 
the position’? !* The Bell Houses judgment is likely to send 
commentators back to the Cohen Committee’s recommendation in 
1945 that ultra vires should be totally abrogated as far as outsiders 
go, and retained only as between the shareholders and directors 
internally. The arguments in the Jenkins Report against this 
line of thought are not, on reflection, convincing; and the Board of 
Trade, after all, omitted it from the 1947 reform largely because, 
as they put it, of “‘ prevailing pressure of work and the need for 
rapidly implementing the main recommendations of the Cohen Com- 
mittee.” © If ultra vires is retained in transactions with outsiders, 
none of the possible solutions to cases like the present is likely to 
satisfy everyone. If, as in this judgment, the outsider is allowed 
to plead it, it will be said that he is allowed to evade obligations 
which should bind him. If he is not, the company is given an 
option whether to go on with the contract; if it wishes, it will 
enforce; if that is inconvenient, it will trumpet its lack of 
capacity. 

The need to reconsider the next reform of the law is reinforced 
by another point which Mocatta J. left open. The law as so far 
stated, he thought, could not distinguish between executed and 
executory contracts. But if there were a claim in quasi-contract, 
the company might “in an appropriate case ” have a remedy. 


20 Report of the Company Law Committee (1962), pers. 42 (a), (b), (0) and (d). 
a Report of the Committees on Company Lew Amendment (1045, Omd. 6659), 
. 12. See too the United States ‘ Model Business Corporation Act,’ s. 6. 

Buoh solutions do, of course, have to provide specially for certain problems, 
6.g., the question of constractive notice to outsiders of the memorandum’s 


22 Report (1062), pera. 88. The Board of Trade mha published only & 
much shorter, and less revealing, memorandum in ence to the Company 


surely i 
the contract: of. Northern Publis Co. v. White poli .2.L.B. 75, 
discussing Dooland v. Midland Ry. ( 2 App.Oas. or the oe 
about tort see Gower, op. cit., pp. 01-98. (Burely «lira vires cannob 
Sooty tn tort, If the veneered. panel had by reason of negligence 
blown up in Re Jon Beouforte Ltd. 1988] 181, neighbouring occupiers 
of ravaged property would surely not vo been remediless.) 


Man. 1966 NOTES OF CASES 195 


Authority for such actions for money had and received his lordship 
found in some of the cases already mentioned. Stronger authority 
for a claim on a quasi-contractual quantum meruit basis he found in 
Craven-Ellis v. Canons Ltd.%* No such claim was advanced in this 
case; and his lordship considered that the right way to make it, if 
it were to be on a quantum meruit basis, would be in a separate 
action. Nevertheless, he was clearly favourable to the idea of such 
a remedy. To grant it, however, would be to risk making the law 
even odder. What a party cannot obtain by enforcing the null 
contract, he might recover by obligations imposed by the law 
because he had performed his part of the void obligations. The 
clash between the historically well-founded view of quasi-contractual 
claims as based upon ‘‘ implied contract ” and the newly fashionable 
doctrines of “‘ restitution ” would be sharply raised by such a case 
(as indeed they are, in effect, by the Craven-Ellis case itself).** In 
zo far as such a remedy would in the circumstances of the present 
case allow a remedy for executed or partly executed contracts, it is 
not necessarily to be welcomed if the ultra vires doctrine is to be 
retained as against outsiders. As Mr. Treitel has observed, the 
situation is not parallel to that in which (under the old law) a 
contract was enforceable by or against a company which had 
improperly failed to seal the contract, namely where actual perform- 
ance by the plaintiff could be shown.” Indeed, in such cases the 
courts took the view that a remedy was available only where the 
unsealed contract with the company concerned ‘‘ matters for the 
doing of which it was created.” 38 

Any reform of the law about ultra vires must be based upon a 
clear appraisal of how far the rule is meant to be, and is, today an 
effective protection for shareholders, creditors or other persons. It 
must face squarely, if it retains the doctrine at all, the questions 
when and by whom it can be pleaded. It should, too, iluminate 
the dark corners of quasi-contractual and tracing claims—for if ever 
there is an example of case-law at its worst crying aloud for 
codification, it is the spectre conjured up by the words Sinclair v. 
Brougham.” Such issues cannot, at least, be ignored after this 
robust judgment. 

K. W. WEDDERBURN. 


n Re Ooltman (supra); and Brougham v. er (supra), but Steibel’'s comment 
applies with even greater force on this + (note 18, above). Such oases 
o off into the problem of ‘' tracing '' as in the case cited Mocatta J., 
Tauranga eae v. Tauranga Blectric Power Board [1044] N.Z.L.R. 185. 

1 [1988] 8 KB. . But se Denning (1999) 55 L.Q.R. 54. 


26 
restitution theories involve contracts void for capacity. 

237 Law of Contrast, p. 882. 

28 Per Matthew L.J. in Lawford v. Billericay Rural oao OOA] 1 EED T12 
at p. 788; of. Hunt v. Wimbledon Locoal Board (1878) 4 O.P.D. 48: 
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SEXUAL INCOMPATIBILITY IN THE Drvonce COURT 


Tue experiences of marriage guidance counsellors and many who 
work in related fields point to the fact that one of the commonest 
causes of matrimonial breakdown is sexual incompatibility. 
Lawyers who remain unconvinced of this need only reflect upon 
the large number of reported divorce cases in which sexual difficul- 
ties have been the root-cause of the parties’ troubles, ultimately 
leading either to adultery or to a charge of cruelty based upon the 
respondent’s attitude towards sexual relations. 

Only a short while ago the cases of P. v. P.* and P. (D.) v. 
P. (J.) * were commented upon in these pages.* Those cases dealt 
with the question as to whether persistent refusal of marital mter- 
course due to lack of interest or mvincible psychological mhibitions 
could amount to cruelty now that the House of Lords has obliged 
us to revise our opinions as to the nature of that offence. In P. v. 
P., it was decided that a husband who, due to lack of inclination, 
had refused to have sexual relations with his wife during a period of 
some fifteen years’ cohabitation had not been cruel to her. On the 
other hand, in P. (D.) v. P. (J.), the court found cruelty proved in 
the case of a wife whose invincible psychological fear of conception 
and childbirth had resulted in eventual cesser of sexual relations 
between the spouses.“ a 

Since then, however, the Court of Appeal appears to have 
endorsed the decision of Judge Harold Brown, Q.C., in the case of 
P. v. P. In B. (L.) v. B. (R.),° the parties were married in 1960, 
the husband being then aged twenty-seven and the wife twenty. 
From shortly after the honeymoon the husband showed little 
interest in the sexual side of marriage and intercourse took place 
very infrequently. The wife complained to her husband that his 
conduct was affecting her health, but he failed to respond to those 
complaints. In April 1968 the wife left the matrimonial home for 
a short period, but she later returned after the husband had admit- 
ted that he had been at fault and promised to alter his attitude in 
the future. For two weeks after the wife’s return sexual relations 
were relatively harmonious, but then the husband relapsed into his 
former pattern of behaviour. By October of that year the husband’s 
conduct had reduced his wife to a state of extreme nervous tension, 


%8 M.L.B. 006. 
v. Golins [1964] A.C. 644 and Wiliems v. Wilhams [1964] 
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and she was found by her doctor to be in need of psychiatric treat- 
ment. Eventually, in September 1964, she left the matrimonial 
home and did not thereafter resume cohabitation. His Honour 
Judge Elder-Jones, sitting as a special commissioner in divorce, 
found that cruelty had not been proved, and the wife appealed from 
this decision to the Court of Appeal. 

All things considered, it is not surprising that the court dismissed 
the petitioner’s appeal here. The allegations against the respondent 
were clearly not as serious as those in either P. v. P. or P. (D.) v. 
P. (J.), and the fact that the wife’s health had undoubtedly suffered 
could not add to their gravity. Davies L.J., with whose judgment 
Salmon and Willmer L.JJ. concurred, pointed out that this was 
not a case of total refusal of sexual intercourse, and, if the court 
were to have granted a decree here, it would have had to consider 
such matters as the question of how frequently intercourse ought 
to take place in the life of a normal married couple. For example, 
must it be said that the husband had to satisfy the wife completely 
on pain of being adjudged cruel? Not surprisingly the court 
concluded that considerations of this kind were not only difficult 
to deal with but impossible. ‘‘ One cannot decide cases of this 
sort on any sort of statistical or computer basis,” said Davies L.J.,* 
and with this few would disagree. 

It followed that the wife could not succeed in B. (L.) v. B. (R.). 
In the course of judgment, however, the court gave clear approval 
to the earlier decision of P. v. P., and it is for this reason that the 
case is noteworthy. Certainly, the learned Lords Justices disclaimed 
any intention of laying down any rule of law regarding the legal 
implications of a husband’s disinclination for, and consequent 
Tefusal of, sexual intercourse. Nevertheless, they did approve of 
the proposition that in general, at any rate, a husband’s abstention 
due to lack of interest is not cruelty in law. The case of P. (D.) v. 
P. (J.) was distinguished partly on the ground that there the wife 
never allowed the husband any intercourse at all after a certain 
time, and partly on the ground that it was cruel to have excited 
the husband by permitting a degree of sexual love-play which he 
was not allowed to complete in the normal way. In B. (L.) v. 
B. (R.), on the other hand, the husband respondent had wanted to 
have intercourse with his wife from time to time, albeit very 
infrequently, and from time to time he had satisfied her.’ 

In addition it was further pointed out that in P. (D.) v. P. (J.) 


T 1 W.L.B. 1418 at p. 1417. 
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it was the husband who was alleging cruelty, whereas in B. (L.) v. 
B. (R.) it was the wife. This so-called distinction had already been 
implicitly accepted by Judge Harold Brown, Q.c., in P. v. P. There, 
the learned commissioner had stated that in his view refusal of 
sexual intercourse due to lack of interest was not in the same 
category as misconduct such as laziness or bad temper. The latter 
was at least capable of being controlled, whereas the former was not 
solely a question of volition. He went on to refer to the impossi- 
bility of regarding the act of intercourse as “‘ a kind of disciplined 
act to keep a wife happy and in good health.” ° This argument 
may or may not be open to question,’® but, if it be accepted, what 
reason, logical or otherwise, can there be for applying it to the case 
of the under-sexed husband only? If, as the Court of Appeal has 
stated in B. (L.) v. B. (R.), there is a distinction to be drawn 
between husbands and wives in this respect, it must indicate that 
a wife for her part is under a duty to control any natural disinclina- 
tion for sexual intercourse as a kind of disciplined act to keep her 
husband happy and in good health. If she fails to exercise this 
control, she would then have committed a voluntary act of mis- 
conduct such as might render her guilty of cruelty. No court has 
in fact referred to the implications of drawing a distinction between 
the sexes in this respect in quite such bald terms, but it may not 
be coincidental that, of four recently reported cases on this topic, 
two husband petitioners were successful | and two wife petitioners 
tailed. 

It is submitted that there are no grounds, either practical or 
legal, for differentiating between husbands and wives in this respect 
and that, in the ultimate analysis, the case of B. (L.) v. B. (B.) 
does not require us to do so. For, as the Court of Appeal itself 
stated, generalisations should be avoided and each case must be 
looked at in the light of its own facts. It has already been urged * 
that any issue as to whether or not the respondent was culpable, 


8 [1064] 8 All B.B. 919 ab p. O21. 
10 In the earlier note on this topic it was submitted that, at all events, it should 
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morally speaking, ought not to be decisive on the question of 
cruelty. So, if indeed it be proper to differentiate between the 
conduct of wives who are under-sexed and that of husbands similarly 
afflicted, this distinction should not be crucial to the petitioner’s 
case. Nevertheless B. (L.) v. B. (R.) may well become significant 
in the development of a trend to the contrary. 


Naomi MICHAELS. 


COLLECTIVE LABOUR RELATIONS—JUDICIAL ABSTENTION 
AND INTERVENTION 


“ Most workers want nothing more of the law than that it should 
leave them alone. In this they can be said to display an instinct 
which is fundamental to British industrial relations.” Thus 
Professor Wedderburn opens his recent Pelican book on labour 
law.! The courts, however, seem recently to have shown a dis- 
inclmation to be governed by this fundamental instinct. The 
celebrated case of Rookes v. Barnard,’ whatever else it may show, 
at least shows that the House of Lords may now be prepared to 
develop a law to govern some aspects of industrial relations. 
Perhaps Professor Kahn-Freund’s period of judicial ‘ abstention ”’ 3 
is drawing to a close. 

In Camden Eohibition and Display Ltd. v. Lynott and Another * 
the Court of Appeal (Lord Denning M.R., Davies and Russell 
L.JJ.) was faced with a direct attempt to use the machinery of the 
law in the settlement of an industrial dispute. While the decision 
may fairly be characterised as “ abstentionist,’? some of the dicta 
in the case appear to indicate a willingness to enter the industrial 
arena. The plaintiffs, whose business in part was the erection ‘of 
exhibition stands, had sought an interlocutory injunction to restrain 
a number of shop-stewards from inciting their employees to carry 
out an unofficial ban on overtime. An interim injunction was 
granted by Melford Stevenson J. which restrained the defendants 
“ from inducing or procuring the servants of the plaintiffs to break 
their contracts of service with the plaintiffs by restricting overtime.” 
The term of the contracts alleged to have been broken was to be 
found in a Working Rule issued by the National Joint Council for 
the industry. The defendants appealed. 

Three possible arguments were available to the defendants: that 
the Working Rule did not form a term of any employee’s contract 
of employment; that an unofficial ban on overtime did not consti- 
tute a breach of the Rule; and fimally that the Trade Disputes Act 
1906 prevented the courts from issuing an injunction anyway. It 


1K. W. Wedderburn, The Worker and the Law (1965) (Penguin Books). 
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was on this last ground that the Court of Appeal unanimously held 
in favour of the appellants. The point, however, was not free from 
difficulty. Section 8 of the Act provides that ‘f an act done by a 
person in contemplation or furtherance of a trade dispute shall not 
be actionable on the ground only that it induces some other person 
to break a contract of employment. .. .’? This was clearly a 
“ trade dispute ” and the whole of the respondent’s case was that 
the appellants had induced breaches of contracts of employment. 
Thus the only question that remained here was whether the word 
“ actionable ” covered the grant of injunctions as well as actions for 
damages. The question could be put in broader terms, however: 
was the Trade Disputes Act intended to give the appellants a licence 
to commit torts or an immunity from actions for damages? 

The point was not free from authority. In Boulting v. Associa- 
tion of Cinematograph, Television and Allied Technicians,* Upjohn 
L.J., as he then was, in considering section 4 of the same Act, was 
of the opinion that the effect of the statute was to prevent the 
bringing of actions for damages, but that it did not affect the 
tortious nature of the acts in question, which could therefore be 
restrained by an injunction. This view, however, did not accord 
with that of Scrutton L.J. in Ware and De Freville Lid. v. Motor 
Trade Association, with which Atkin L.J. concurred. In the 
present case Lord Denning M.R. expressly preferred the views of 
Serutton and Atkin L.JJ. The other members of the court made 
no direct comment, but all agreed that, in any event, dicta on 
the meaning of section 4 were not relevant to the interpretation of 
section 8.7 

On section 8 itself the court followed dicta taken from the case 
J. T. Stratford & Son Ltd. v. Lindley.” In that case the Court of 
Appeal had refused an injunction on the grounds, inter alia, that 
section 8 of the Trade Disputes Act protected the defendants. The 
decision of the Court of Appeal was reversed by the House of Lords, 
but only on the grounds that there was no “‘ trade dispute ” within 
the meaning of the Act. Moreover there are dicta in some of the 
speeches delivered in the House which support the view taken by 
the Court of Appeal.* As Davies L.J. put it in the instant case: 
© Section 8, when saying that no action shall be brought for an 
act done, necessarily involves that no injunction can be granted to 


5 [1068] 2 Q.B. 606; [1988] 1 AN B.B. 716. 

6 [1991] 8 K.B. 40 at p. 75; [1990] All E.R.Rep. 887 af p. 401. 
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prevent the doing of the act, otherwise the results would indeed be 
absurd.” 1° 

A number of points might be made about this decision. Apart 
from considerations of precedent, where, strictly speaking, the Court 
of Appeal was not bound to any view, the argument makes certain 
assumptions about injunctions, which may not in all cases be valid. 
The ‘ absurdity ” argument advanced by Davies L.J. assumes 
that an injunction is granted as a preliminary to an action for 
damages; hence, when no action can be brought there is no place 
for an injunction. It is submitted that this is unrealistic. The 
primary purpose of an injunction is to regulate a dispute so that it 
may be settled in a calmer atmosphere. The way in which a 
dispute is subsequently settled is surely no concern of the courts. 
Tt can be safely asserted that had there been no Trade Disputes Act 
at all it is unlikely that the plaintiffs in this case would have brought 
an action for damages against the defendants. If they had not, 
the result would be equally absurd in fact, if not in law. 

Secondly, it would seem that the point raised by Upjohn L.J. in 
Boulting’s case was not given further consideration in the light.of 
the intention of the legislators in 1906. Once again it seems that 
the courts are unnecessarily denying themselves access to relevant 
information. Even a brief perusal of the debates on the Trade 
Disputes Bill leaves the reader with a strong impression that the 
intention was to protect trade union funds from depletion by reason 
of actions for damages brought on account of acts which could not 
reasonably be controlled and guarded against. Great attempts were 
made to justify the Bill on the ground that it did not make trade 
unions privileged members of society. The courts have, of course, 
until Rookes v. Barnard, interpreted the Act so as to avoid interfer- 
ing at all, and have thus provided Professor Kahn-Freund with 
valuable ammunition for his charge that they have “‘ abstained ” 
from the area of industrial relations. 

The further points raised by this case did not form part of the 
decision, the case having been disposed of by the unanimous decision 
on the first point. There were, however, several interesting obiter 
dicta. 

As stated above, the breach of contract alleged was the breach 
of a Working Rule issued by the National Joint Council for the 
industry. In short it was part of a collective agreement made by 
representatives of the unions and of management. In the absence 
of any statutory enactment it is generally accepted that the terms 
of collective bargains cannot automatically form part of the 
contracts of employment of the workmen covered by the agree- 
ment." Such terms can only be incorporated into contracts of 


10 [1965] 8 All H.R. 28 at p. 84, letter G. 

11 It is agreed that neither the trade union negotiators nor the representatives of 
the employers act as ts for their members when they make such agreements 
(see Holland v. LOARA Sooisty of Compositors (1924) 40 T.U.R. 440). In 
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employment by the ordinary rules relating to the incorporation of 
express terms or the implication of implied terms.¥ 

In the present case the Court of Appeal did not find it necessary 
to follow this hazardous course. In order to carry out their obliga- 
tions under the Contracts of Employment Act 1968 the employers 
had issued to each of their employees a written document which 
stated: ‘ Your rate of wages, hours of work, holidays and holiday 
pay are in accordance with the provisions of the constitution and 
working rule agreement issued by and under the authority of the 
National Joint Council.” Lord Denning, having read this, 
continued as follows: ‘‘ In view of that notice, these working rules 
are not only a collective agreement between the union and the 
employers, they are incorporated into the contract of employment 
of each man, in so far as they are applicable to his situation.” 

With the greatest respect, it is difficult to see how such a 
conclusion can be so easily arrived at. To begin with, the document 
issued under the Act is not a contractual document. It is described 
in section 4 (1) as “ a written statement ... giving. . . particulars 
of the terms of employment as at a specified date not more than a 
week before the statement is given.” 1*4 In addition the employer’s 
duties under the Act include the duty not to give false information 
knowingly or recklessly, and this duty is subject to a criminal 
sanction." It would indeed be absurd if an employer could raise 
as his defence to a prosecution that although the document was 


addition some writers are of the opinion that collective agreements osnnot be 
legally enforceable since the parties lack the requisite in tion to be legally 
bemi (108 Kahn-Freund (ed.), Labour Relations and the Law (1965), p. 28). 
13 According to the general law of coniraci terms can only become part of a 


N.O.B. v. Galley [1958] 1 W 16, the defendant had been 
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13 The Contracts of Employment Act allows an employer to inform his empioyoo 
terms of his contract by reference to denaii aab 


14 The well-known case of Chapelion v. Barry U.D.C. [1940] 1 K.B. 538 
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false when prepared, as soon as it was issued it automatically 
became accurate. 

It is therefore submitted that Lord Denning’s dictum cannot be 
supported in terms of the general law of contract.1* 

Finally, assuming that Working Rule 6A was incorporated into 
the contracts of employment, whether by virtue of the notice or 
not, there remains the question of the precise obligation imposed 
by it. The Rule reads as follows: ‘ Overtime . . . shall not be 
subject to restriction, but may be worked by mutual agreement 
between the employer and the operatives concerned.” 

In its original context (the National Joint Council) the Rule has 
one clear meaning: that the unions (or the management) shall 
not impose an official restriction on overtime. This obligation was 
recognised by the Master of the Rolls.1" The present restriction was, 
however, unofficial and the Rule required further interpretation.?® 
The Master of the Rolls was able to infer an obligation on the men 
that they would not “‘ officially or unofficially impose a collective 
embargo on overtime.” Davies L.J. did not find it necessary to 
express a fimal opinion, but appears to have agreed with Lord 
Denning. Russell L.J. on the other hand was not prepared to go 
this far. Rule 6A, in his opinion, represented an agreement by 
the National Joint Council not to interfere, in this matter, with 
the relationship between the employers and the workmen. Thus 
in his view no breach of contract had been induced or procured. 

The law of employment is in a state of considerable confusion—a 
confusion which is not helped by the changing attitudes of the 
courts. In the instant case the Court of Appeal was “ absten- 
tionist ’? and “ interfering ” at one and the same time, and, it is 
submitted, on both occasions the grounds were too narrow. The 
Royal Commission on Trade Unions and Employers’ Associations 
has begun its deliberations none too soon. 

R. P. Groce. 


Stanps Larceny Wuere rr Do? 


In view of the decision in Noon v. Smith + it is pertinent to ask 
whether the definition of larceny in section 1 (1) of the Larceny Act 
1916 has been amended by interpretation and whether the burden 


a e g Ai ee ee gi fay Ber arguo Shae 
Working Rule 6A could not be incorporated. notice referred to ‘‘ rate 
of wages, hours of work, holidays and holiday It would be difficult 
a eee yo work, eli aat oly pay. A overtime, which is, by 
definition, work outside normal ‘‘ hours of work.” 

17 Whether such an obligation is | y enforceable is not clear. 

18 Furthermore the obligation on auon could. nae Be, Mmrorparated tito; the 
contract of employment, even by Lord 's method, which he himself 
limits to those es which “ are applicable to employee's situation.” An 
obligation on the union not to take official action is no more applicable to an 
maaua woreman than an agreement by the National Jomt Council to 
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of proof of innocence now rests with undue weight on the accused 
in cases of larceny. Many of the observations here to be made will 
apply equally to receiving because of the intimate connection 
between the two offences.? Noon v. Smith also raises the question 
of what the purpose of the caution administered to persons about to 
be charged is and how much they can take its wording at face value. 

In Noon v. Smith, the appellant, John William Noon, who had 
been drinking but was not drunk, was carrying a bundle along 
Suffolk Street, Liverpool, when he came in sight of a policeman. 
He shifted the bundle from under the arm where the policeman 
could see it to the side where he could not and walked onto some 
waste land. The report does not indicate whether it was suggested 
that concealment was his aim or even whether there was evidence 
that he had seen the policeman. Nor are we told whether his 
natural way home was across the waste ground. The court must 
however have considered the shifting of the bundle and the going 
onto the waste land relevant against the appellant as the evidence 
is repeated in the judgment.? The incident took place at 12.80 a.m. 
on Christmas morning, 1968, not an unusual time for slightly 
drunken men to be abroad. Noon was stopped by the policeman 
and was asked what was in the bundle. He showed the bundle, 
which consisted of a raincoat wrapped around a cushion. He said 
it was his mother’s raincoat and cushion, though it was a man’s 
raincoat. His replies to further questions were facetious and 
evasive, and whilst the men talked two tea-towels (one bearing a 
price-tag) dropped from under Noon’s coat, “ unfortunately for the 
appellant,” as the court put it. Noon said they were “ found ”’ 
because the policeman had just found them on the ground. He 
gave no serious explanation for his possession of the articles. There 
were parked cars and clubs in the area but no one came forward 
to claim ownership of any of the articles. 

One assumes that when the policeman had decided to charge 
Noon he gave him the usual caution, “‘ You are not obliged to say 
anything unless you wish to do so.. .” and from then on Noon 
would have been justified in thinking that these words were spoken 
to him with the intention of informing him of his legal rights and 
of safeguarding him. He gave no explanation for his possession of 
the goods. 

He was charged with stealing the articles “‘ to a total value of 
£5, the property of some person or persons unknown.” By this 
time his legal advisers would have warned him of the danger he 
ran in giving no explanation for his possession but they would no 
doubt also have advised him that there is a duty on the prosecution 
to prove its case affirmatively. It was submitted on his behalf that 
there was no case to answer on the charge as made and he gave no 
evidence. He was convicted by the Liverpool stipendiary magistrate 


2 Soo R. v. Beymosr [1054] 1 W..B. 678; [1984] 1 Al B.B. 
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and he appealed. The Divisional Court unanimously upheld the 
conviction and said that although each case turned on its own facts 
the question in this case was simply whether the magistrate, ‘‘ acting 
reasonably, was entitled to come to the conclusion that the appel- 
lant had stolen the articles referred to in the charge.” 5 The 
question seems to be established by the authorities to be: is there 
“ material from which the court can infer or reach a conclusion on 
the evidence that larceny had been proved °?’ The Divisional 
Court at no stage dealt directly with the point made on the appel- 
lant’s behalf that if no owner came forward to indicate his absence 
of consent to the taking, then there was no satisfactory evidence 
that the goods were stolen. It is suggested that this piece of 
evidence is so vital that its presence should not be dispensed with 
by the use of inference and assumption, even if a few guilty men 
escape punishment in the process. The law already possesses the 
doctrine of recent possession under which ‘* possession of stolen 
property recently after the date of larceny, if unexplained, is pre- 
sumptive evidence that the possessor stole it or had received it well 
knowing that it had been stolen.’?" There is a statutory presump- 
tion in receiving cases, for under section 48 of the Larceny Act 1916 
evidence is admissible ‘‘ for the purpose of proving guilty know- 
ledge ’? of (a) the fact that other property stolen within twelve 
months preceding the date of the offence charged was found or had 
been in the accused’s possession and (b) the fact that the accused 
had been convicted of an offence involving fraud or dishonesty 
within the five years preceding the date of the alleged receiving. 
These assumptions really do nothing to prove guilty knowledge; 
they may indicate likelihood, which is a very unsatisfactory guide 
in judging any case. 

It is now clear from Noon v. Smith that the law of larceny is 
tending towards another presumption, that an owner of goods who 
cannot be found would not have given his consent to the accused’s 
possession of them if he could have been found. There is further 
an urgent need, once a charge of larceny is laid, for the accused to 
give an explanation for his possession and he should not rely on 
the prosecution’s direct evidence being weak because the presump- 
tions will strengthen it. Furthermore, the accused must give a good 
explanation. If he jokes with the policeman he will be in danger 
of hearing from the Bench words that Noon heard, “ unhappily the 
appellant gave no evidence to the effect that the remark was made 
in jest, nor would he have been believed, as I apprehend, if he 
had.” * If he says he bought the goods in a pub from a man he 
did not know, he will automatically be disbelieved, in the writer’s 
experience, but surely some lawful transactions are made in pubs. 
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It appears that the statutory definition of larceny, as judicially 
interpreted and applied, is now: 

‘* A person steals who fraudulently and without a claim of 

ht made in good faith (the proof whereof shall lie on him} 

kee and carries away anything capable of being stolen with 

intent (which may be assumed from circumstances) at the time 

of the ae ently to deprive the owner (whose 

existence Tack al consent may be assumed from 
circumstances if not proved) thereof.” 


Although there is everything to be said for not permitting guilty 
men to escape for imperfections m the charge or in the evidence 
which are merely technical, is there not a serious danger to civil 
liberties involved in these permissible assumptions? Take the case 
of a person who believes in some unusual and unpopular political 
creed. His organisation prmts handbills which he wishes to put 
through letter-boxes anonymously late at night. He is stopped by 
a policeman and asked to account for his possession of the handbills. 
He refuses to do so. He is charged with larceny of them. He 
declines to say anything except that he believes in the cause and 
that he agrees they do not belong to him. The owner of them is not 
him, and is unknown. How can he escape a conviction under Noon 
v. Smith? His expression of his political views might thus be made 
more hazardous by his conviction for larceny although the views 
and their mode of expression might be in all respects lawful. Take 
another instance. . A man is found in the street with equipment used 
in homosexual practices. He is asked whose it is and he declines 
to say. He will not reveal his associates either. Can he not be 
oppressed by a larceny charge because there is insufficient evidence 
for e charge of gross indecency? 

It cannot be desirable that the police should wield such a discre- 
tion as a result of the presumption in circumstances which are so 
obviously inappropriate to larceny. It was stated in Hale’s Pleas 
of the Crown ° that a person cannot be convicted of stealing goods 
of an unknown person unless due proof was made that a felony was 
committed in respect of these goods. It is suggested that the 
Proposition is sound, that the presumption is not “‘ due proof ’” 
and that a return to strict proof is needed. 

H. W. Woxmson. 


Merxs REA AND THE ENFORCEMENT OF STATUTES 


Tue enforcement of public welfare and control legislation in the 
courts continues to present difficulties. Although it is generally 
accepted that in many situations the establishment of the defen- 
dant’s state of mind is impossible, the courts sometimes show a 
lack of certainty when confronted with apparently absolute offences. 


2? 2 Hale P.O. 657. 


Mar. 1966 NOTES OF CASES i 207 


The decision in Yeandel and Another v. Fisher + is interesting in 
this connection. The case turned on section 9 (1) of the Dangerous 
Drugs Act 1964: 
“ Tf a person— 
(a) being the occupier of any premises, permits those 
premises to be used for the purposes of smoking cannebis 
-. . or of dealing in cannebis . . ey OF 


(b) is concerned in the management of any premises used 
for any such purpose as aforesaid, he be guilty of 
an offence...’ 


Offences against this Act are punished with a maximum of ten 
years’ imprisonment, or a maximum fine of £1,000, or both.* 

The defendants were the licensee of a Bristol public-house and 
his wife. While the police kept the premises under observation, 
customers were observed to be smoking and dealing in cannebis; 
when the premises were searched, a quantity of the drug was 
discovered in the private part of the house. On each of these 
occasions the wife was behind the bar, but the husband was not 
seen on the premises. Both were prosecuted under section 9 (1) (b) 
as ‘© persons concerned in the management,” and were convicted 
and fined by the justices. They appealed to the Divisional Court 
on the ground that to justify the conviction of either of them there 
must be evidence of knowledge of the illegal use of the premises. 
The husband argued additionally that as he was not on the premises 
at the material time, he was not “‘ concerned in the management.”’ 

Lord Parker C.J. decided the case on the ground that section 9 
(1) (b) created an absolute offence; but by implication he accepted 
that the offence could also, as in this case, be vicarious. He noted 
the severity of the penalties involved, and also that under this legis- 
lation persons might be liable to those penalties for offences which, 
with the greatest care in the world, they would be unable to prevent. 
While sympathetic to these arguments, he observed that they could 
also be applied to many offences that had been held to be absolute. 
In the extensive and conflicting case-law his lordship could discern 
a broad test for determining whether mens rea was essential or not. 
While there might or might not be a presumption in favour of mens 
rea, the essential test was a consideration both of the words used 
and the subject-matter of the legislation. 

His lordship had no doubt that the Dangerous Drugs Act was a 
regulation for the public welfare, and thus came into one of the 
categories of statute whose provisions were more readily held to be 
absolute offences. He was supported by the views of Devlin J. in 
Reynolds v. G. H. Austin & Sons Ltd.’ that the imposition of 
absolute liability was justified where it encouraged the general 
enforcement of the statute. A consideration of the words of section 


L O cen [1965] 8 All H.R. 158 (D.O.). 
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9 led his lordship to the same conclusion. Paragraph (a) made it 
an offence for the occupier of premises to ‘‘ permit ” them to be 
used for purposes contrary to the Act. ‘“‘ Permit” t generally 
imports a state of mind, so that an occupier must “‘ knowingly 
permit.” In paragraph (b) there was no word that introduced a 
state of mind, either expressly or by implication. This interpreta- 
tion justified Lord Parker in the conclusion he had reached on 
general principles. 
“ Tt seems to me that the legislation had in mind making those 
at any rate who were on the spot and concerned with the 
management of premises absolutely liable if those premises were 
used for these purposes ...’’ 5 

Leave for the defendants to appeal to the House of Lords was 
refused, but a certificate was granted ° that the interpretation of 
section 9 (1) involved a point of general public importance. This 
suggestion that the law may still be unsettled on mens rea is disap- 
pointing. On the basis of the cases, it appears that the test utilised 
in Yeandel v. Fisher provides a ready means for determining Parlia- 
ment’s intention with reasonable precision. Further, it has 
widespread judicial approval. 

The test stems from Wright J.’s view in Sherras v. De Rutzen," 
that mens rea was presumed to be an essential element in statutory 
offences, but that this presumption was liable to be displaced by 
the words of the statute or by the subject-matter, as mens rea could 
be more readily dispensed with in certain categories * of statute. 
This test was followed on many occasions, although some judges 
appeared to lay little or no emphasis on the basic presumption.’ 
An outstanding contribution to the test was made by Devlin J. in 
Reynolds’ case, when he said: 


“. . . B Man may be made responsible for the acts of his 
servants, or even for defects in his business arrangements 
because it can fairly be said that by such sanctions citixens are 
induced to keep themselves and their organisations up to the 
mark. Although in one sense the citizen is being punished 
for the sins of others, it can be said that, if he had been more 
alert to see that the law was observed, the sm might not have 
been committed. But if a man is punished because of an act 
done by another, whom he cannot reasonably be expected to 
influence or control, the law is en » not in punishing 
thoughtlessness or inefficiency, and thereby promoting the 
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welfare of the community, but in pouncing on the most 
convenient victim.” 1° 

For many years this test was applied only in the Divisional 
Court, but when it came to be considered in the highest courts it 
met with a broad measure of agreement. The Court of Criminal 
Appeal, considering an indictable offence, laid down that: “‘ There 
is no universal prior presumption of mens rea. Each statute must 
be construed according to its terms and its object.” 1 In recent 
criminal cases, the Judicial Committee of the Privy Council has 
laid emphasis on the basic presumption in favour of mens rea. Thus 
in Shrinivas Mall Bairoliya v. King-Emperor,4 Lord du Pareq 
delivered the decision of the Board approving of Wright J.’s test. 
Lord Evershed gave the decision in Lim Chin Aik v. The Queen.” 
Again the Wright dictum received approval, also Devlin J.’a view of 
the type of situation where absolute liability was called for. In 
Patel v. Comptroller of Customs “ the Board gave their decision 
through Lord Hodson, again approving the test of the presumption 
af mens rea, with exceptions for what they termed “ quasi-civil 
offences,” ** such as the Fiji Customs Ordinance that was before 
them. In the only relevant decision in the House of Lords,** nothing 
was said that was inconsistent with the views of the Judicial 
Committee in these three cases. 

It is submitted that the effect of these cases is as follows: 

(a) there is a presumption that statutory offences, of all 
descriptions, require mens rea; 

(b) this presumption may be displaced by the words or the 
subject-matter of the statute; 

(c) if the subject-matter is public welfare or control legislation, 
strict liability may be inferred, providing— 

(d) that the conviction of the defendant will manifestly assist 
the enforcement of the statute; 

(e) this proviso will apply to obligations personal to the defen- 
dant (personal offences 1"), and a fortiori to matters discharged 
through those subject to his influence and control (vicarious 
offences 1*); 

(f) subject to the above, the penalty may provide some limited 
guidance to the intention of Parliament (e.g., imprisonment without 


10 [1951] 9 K.B. 185 at pp. 148-149. 
u R. v. St. Margaret's Trust (supra), [1968] 2 All B.R. 299 at p. 998, per 
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the option in matters discharged by others, as vicarious imprison- 
ment appears to be foreign to the will of Parliament).” 

In this context the punishment of the wife in Fisher’s case is 
clearly justified, as it will encourage her to control her customers. 
Likewise the punishment of the husband, even though he was 
absent, will clearly encourage him to insist that his wife, to whom 
he had delegated his responsibilities, will do her duty to comply with 
the Act. Thus the results in this case illustrate the contemporary 
morality that appears to be the basis of absolute liability, and which 
is more appropriate in the context of public welfare statutes than 
the morality of mens rea. It is to be hoped that the House of Lords 
will approve what appears to be a desirable development. 


R. W. L. Hows. 


SPLITTING THE LIBEL 


Astaire v. Campling + raises a question ‘‘ of first principle in the 
law of libel: what is a defamatory statement? ’’? Fourteen news- 
paper articles, published by persons other than the defendants, and 
an interview broadcast by the B.B.C., contained disparaging refer- 
ences to a “‘ Mr, X” and a syndicate in connection with British 
boxing. The defendants published in a Sunday newspaper a front- 
page article which named and criticised the plaintiff, and stated that 
he was the ‘‘ man known im the fight game as ‘ Mr. X’.” The 
plaintiff alleged he was defamed by this article and pleaded eight 
innuendoes, setting out, as the facts relied upon to support them, 
extracts from the above publications by persons other than the 
defendants. The plaintiff argued that even if the natural ‘and 
ordinary meaning of the alleged libel was innocent, he could still, 
by reference to these extraneous publications, attribute to the words 
a defamatory meaning. Thus a defendant who published a true 
and quite innocent statement about the plaintiff could be liable to 
him if its readers would reasonably identify him as the person 
anonymously referred to in false and defamatory statements made 
by third parties. 

The Court of Appeal emphatically rejected this contention and 
held that ‘ the statement of fact or expression of opinion relied on 
as defamatory must be one which can be reasonably said to be 
contained in the statement in respect of which the action is brought 
and not merely in some other statement.” * It may be that where 
the identity of the plaintiff is not disclosed in a defamatory article, 
publications by persons other than the defendant may be put in 
evidence to show that the public must necessarily have understood 


19 On this, seo Lord du Paroq in Shrinicas’ case (supre) (1047) LL.B. 26 Pat. 460 
468 
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the plaintiff to be the individual defamed,‘ but such is not analo- 
gous to a plaimtiff’s seeking to affix a defendant with liability for 
the defamatory statements of others. The court would have held 
otherwise only if the defendants had “either expressly or by 
implication approved, adopted or repeated ”* the defamatory 
statements of third parties. - 

Thus the defendants’ article completed the defamatory effect, 
by what might have been a quite innocent identification of the 
object of prior ““ anonymous libels.”” Newstead v. London Empress 
Newspaper Etd.* is therefore distinguishable: there the impugned 
publication, though true in relation to the person to whom it was 
intended to refer, was defamatory if it referred to the plaintiff, and 
it was held that the jury would have been justified in finding that 
reasonable persons would have understood the article so to refer. 
But in Astaire the article, if true, which did refer to the plaintiff, 
was not in itself capable of a defamatory meaning. 

Similarly, in Cassidy v. Daily Mirror Newspapers,’ although the 
plaintiff was not named, words ew facie innocent were held capable 
of bearing a defamatory meaning to those who knew the plaintiff. 
The impugned statement entailed that the plaintiff’s husband was 
single and intended marrying a third person, and thus was capable 
of conveying the meaning to those who knew the plaintiff that her 
relationship with her husband was immoral. Cassidy may therefore 
be distinguished from Astaire in two respects: the statement con- 
tained a false implication, and it was capable of bearing a defama- 
tory meaning because of the knowledge of persons of the plaintiff’s 
situation, as distinct from knowledge derived from ‘‘ anonymous 
libels.”? 

Astaire holds that knowledge so derived cannot amount to such 
extrinsic facts as allow a defamatory meaning to be given to a 
statement em facie innocent. Clearly the court so confined the 
principle that “‘ there are no words so plain that they may not be 
published with reference to such circumstances, and to such persons 
knowing such circumstances, as to convey a meaning very different 
from that which would be understood from the same words used 
under different circumstances ” 8 out of a concern that a qui 
innocent newspaper might be saddled with responsibility for the 
libels of another. The decision is objectionable only to the extent 
that it may leave remediless a plaintiff who has been defamed. 
“ Liability for libel does not depend on the intention of the defamer; 


t Bellers L.J. (ibid. at p. 667) thus distinguished Van Ingen v. Mail d Hepress 
Publishing Oo., 156 Wy. S (1898). 

a p cary Cf. per Davies L.J. at p. 668: "If in the alleged 
libel the particular defendant , republished, reinforced or expressly 
agreed with what other people have published on other occasions, that would be 
a different matter.” 

e 1 K.B. 877. 

T 2 K.B. 881. Neither Newsteed nor Cassidy is cited in the judgments. 

i and Counties Bonk v. Henty (1888) 7 App.Oas. 741 per Lord 
Blackburn. 
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but on the fact of defamation.” ° The “ fact of defamation ’? may 
be obtained by “‘ anonymous libels ’? (where the condition of the 
public mind may not be such as to identify the plaintiff as the 
individual referred to) coupled with an article, in itself non- 
defamatory, which identifies the plaintiff as the object of them. If 
a libel were thus to be “ split ? among newspapers in an interlocking 
group, the opportunities for abuse are evident. Equally a news- 
paper, which generally knows perfectly well what other papers have 
disclosed on a particular news item, could damage the plaintiff by 
naming him, while studiously refraining, expressly or impliedly, 
from ‘‘ approving, adopting or repeating’? anything published 
elsewhere. On the other hand, a contrary decision might have 
seemed to have caused newspapers to act at their peril if they ever 
innocently ‘* completed ” the libels of others. But it is difficult to 
see how such a consequence would necessarily have followed, for 
the Defamation Act of 1952, s. 4, affords a defence where the 
offending words have been published mnocently. 

It is respectfully submitted that knowledge (a) of the existence 
of prior ‘* anonymous libels ”? and (b) that the instant article would 
identity the object of them would have afforded a better prerequisite 
for liability than a concept of endorsement or approval, for the 

. interest of the individual that he be not defamed would seem to 
outweigh the interest of a newspaper to publish news which, to 
their knowledge, would have that effect. 

ALEXANDER A, M. IRVINE. 


© Cassidy (supra) a+ p. B54. 


REVIEWS 


Tue Enrorcement oF Moras. By Parerck Devi. [London: 
Oxford University Press. 1965. xiv and 189 pp. 25s. net.] 


Tua title of this book suggests, accurately enough, that it is a development of 
Lord Devlin’s Maccabaean lecture. The seven essays include the original 
piece, and add to it six others: three of these apply the doctrine in the fields 
of minor statutory offences, torts, contract and marriage; the other three 
develop particular strains in the original argument, prompted for the most 
part by Professor Hart's criticisms in his Listener article and in Law, Ddberty 
and Morakty. 

The most interesting of the three essays applying the doctrine in new areas 


but often from a very old-fashioned point of view. Thus he proposes that 
divorce should be within the completely unfettered jurisdiction of the judge, 
and that the only question for him to decide should be the suitability of 
the parties for re-marrlage. But at the same time he qualifies this by 
excluding from such suitability anyone without the means to support both 
an original and a second family. 

The lest three essays developing the idees of the Maccabaean lectures are 


the main themes of the original In particular Lord Devin hammers away 
his best point, namely, the ambiguity of the Wolfenden Committee’s simple 
criterion of harm to others as either a test of morality or a justification for 
legal intervention, and the question of how far to apply it. As Lord Devlin 

out, not a simple test at all until harm is closely defined. It 
clear that any such definition must go beyond physical pain, since it 
is otherwise impossible to account for the Committee’s distinction between 
homosexual activity with consenting adults and with consenting children. 
Nor is it enough to argue that in the latter case the harm lies in the absence 
of true consent, for this would take in far too much. The only possible line 


thon must be provided. Lord Devlin is particularly convincing in his 
demonstration of the straits to which Professor Hart is driven tn an attempt 
to provide such criteria without impinging too far on Mill’s original position. 
Lord Devlin is able to show that Professor Hart’s modification of Mill is 
really more of a revolution, and that Hart himself in falling back on 
paternalism still offers no precise or coherent criteria for its operation. 
Unfortunately Lord Devlin also elaborates his weak points, and they are 
a good deal weaker and more numerous than Mill’s and Hart's. Lord Devlin 
still sticks to his view that society must be defined in terms of a shared 
his view that deviations from such a shared moralfty will 
lead to the downfall of that society, and to his view that society is entitled, 
indeed obliged, to preserve itself as it is, and to his view that the best test 
a society is to be found in the Judgment of a jury. These 
views heve not increased in plausibility since 1959. In his original lecture 
Lord Devlin rather glibly ran the first three views together. Of course, if 
society is defined in terms of a shared morality, then any deviation from this 
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214 
morality will ee eran ate nd ae ee 
aera ee’ maintain itself, then it hes a duty to intervene to check such 
ton What the argument obscures is that this destruction is of a 
theoretical character. It is not necessarily catastrophic. What is left 
Ghar this Gastraction la’ aot ab. soley, bat marcy’ a woclety “ofa. Ay 
different character. The absurdity of the argument is demonstrated by 
supposing a change in the moral behaviour of a society agreed on all sides 
to be a change for the better. On this analysis of Lord Deviin’s, society 
would here too be under a duty to stamp out the improvement. It is also 
true, as Wollhetm has pointed out, that this doctrine would lead inexorably 
not only to the prohibition of acts of immorality, but also to the prohibition 
of any criticlam whatsoever and howsoever of the current morality of the 
society. Now Lord Devlin at least separates the arguments, and it becomes 
apperent that he really believes in the actual destruction of society as we 
know it, if society is not granted the right to prevent private vice which 
harms no one. Unfortunately Lord Devlin’s case is hardly advanced by the 
replacement of the example of the dissolution of the Roman Empire which 
had been ridiculed by all reputable historians, with hypothetical speculation 
about the Hkeły reactions of a nation of “ debauchees ” to Winston Churchill’s 
exhortations in 1940. Nor is it clear, to me at least, how vice which is by 
definiHon private and harmless can consistently lead to the misery and pain 
for all which is involved in the real destruction of a society, and it is still less 
clear how such a result can be used as an argument to justify the prohibition 
of private vice which harms no one. 

It is in his affirmation of the Jury as the arbiter of morality that Lord 
Devlin is at his most stimulating. Although he may shrink from it now, 
there is no denying the impHcation in the original lecture that rational inquiry 
only has a place where the jury’s feelings have not been aroused to concert 
pitch. What Lord Devlin claims he did not mean then, and certainly does 
not say now, is that the jury should ever have a posttive role in the creation 
of new criminal offences. In this he differs sharply from the majority of the 
House of Lords in Shaw's case, although there seems little doubt that the 
Aae age asics by ih Viewer ai ate out “tor be tele 
misinterpretation of them. In this respect at least their lordships can hardly 
be blamed. It now seems that when Lord Devlin spoke of the Jury feeling 
intolerant, indignant and disgusted he really meant these feelings to be 
directed not at practices (despite his specific reference to practices on p. 17) 
but at bad laws, and that they were to be expressed not by convictions but 
by acquittals. On the positive side it appears that it is for the legislature by 
some unexplained and perhaps inexplcable process to determine when the 
jury would feel in this way, and then to legislate accordingly. It is evident 
that the clarity and ease of Lord Deviin’s original lecture conceals a diffusion, 
convulsion and confusion of thought so intense that it is now only beginning 
to be unrevelled. 

Corr Tarra. 


LxreaL Systems AnD Lawyers’ Reasonines. By JuLrus STONE. 
[London: Stevens & Sons. 1964." xxiv and 854 and (indices) 
100 pp. £8 15s. net.] 


Prorgzsson Srowr’s Province and Function of Law was rightly balled as a 
milestone tn the history of jurisprudence and it was expected to be a signpost 
for the future. Yet its influence does not appear to have been as great as 
{ts author had every right to expect. Perhaps a work addressed to prac- 
titionera, professors and students alike is bound to give complete satisfaction 
to none; perhaps the very difficulty of the problems dealt with deterred the 
busy judge and the idle student alike; certainly the wealth of footnotes, into 
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which the learned author’s massive learning was poured all too generously, 
was bound to daunt all but the painstakingly industrious. During the inter- 
vening two decades, Professor Stone and a band of research workers have 
been adding to and revising the text and he is now in the course of publishing 
tt as three separate books, of which that under review is the first. But let it be 
said at once thet no concession is made to the weak: “the present work and 
its projected sequels,” we are coldly told, “do not aspire to be read by one 
who runs.” In this age of the child’s guides to every subject, this austerity 
strikes a refreshing note. 


we 
“the fine print of footnotes is, after all, not the fine print of a contract.” 
(But was the “regrettably small print” of 
Greucob finer than that on, say, p. B54 of 
whether we can safely omit a footnote till 
said, of the original work, that he had “ every word of text and notes 
most attentively,” can any of us afford to do less?) The learned author meets 
the charge of over-documentation in advance with the 
transmission of knowledge from one generation to the next demands it: and 
who would seek to rebut such a plea? For some, the footnotes in the presen 
volume may have the charm which a northern English town has 
music-hall comedian visiting it from the deep south: “What I like about it 
ig the number of signposts showing you the way out” 

It should be emphasised that most of what appears in the present volume 
is new or has been entirely re-written. The 
with the questions of the “unity” of the legal order and the place of logic 
in legal reasoning. This is followed by an analysis of the 
Roguin has (“with regret”) been dropped from the team, leaving Austin, 
Kelsen and Hohfeld. It has always appeared to your reviewer that to discuss 
the pure theory of law of Kelsen in the same breath as the fundamental legal 
concepts of Hohfeld ts ipso facto to demonstrate that 
of place. Perhaps the student would be better advised to turn from chapter 
one to Chapter 5 and to leave the treatment of the giants f the past until 
later. Chapter 5, which is entirely new, is devoted to defining law and to 


or 


© 


even more self-conscious, of their reasoning processes and on occasion more 
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vocal about them. Professor Stone’s last chapter in particular is enriched by 
take account of these facts. 


Law ws Socrery. By Grorrery Sawre. [London: Oxford 
University Press. Clarendon Law Series: edited by H. L. A. 
Harr. 1964. 215 pp. (with index). 25s. net.] 


Re Pritchard [1968] 1 All E.R. 878, observes Professor Sawer, illustrates 
“the survival of a lunatic formalism into the twentleth century.” That was 
the case where a widow seeking provision under the Inheritance (Family 
Provision) Act 1988 started proceedings in the Pontypridd District Registry 
instead of in the Central Office one day before the expiry of the limitation 
period and was held by the Court of Appeal to be without remedy—Lord 
Denning M.R, dissenting, spoke of marring “our copy-book with blots.” 
Professor Sawer’s forthright comment is refreshingly typical of his approach 
in this examination of some of the problems of the sociology of law. In 
commection with Ridge v. Baldwin [1964] A.C. 40 he has some interesting 
observations on conflicting judicial approaches. It will be recalled that 
difficult questions of law arose out of the dismissal of a Chief Constable. At 
first instance and in the Court of Appeal he unsuccessfully contended that 
the police authority hed wrongfully dismissed him, but the House of Lords 
found in his favour, Lord Evershed dissenting. There were thus five Judges 
against him, and four for him. Professor Sawer considers that the reasoning 
employed by the five could be traced to the fact that the plaintifs conduct 
had justified some disciplinary ection and to a view that the administrative 
authority responsible for a police force should have a good deal of flexibility 
and discretion. “The majority view in the House of Lords, on the other 
band,” writes Professor Sawer, “was more concerned with re-establishing a 
long-range principle of action for administrative authorities of all kinds— 
namely, that they should not ect without giving affected parties a right to 
be heard.” i 

Professor Sawer has much to say about the selection of Judges, and he 
notes the well established practice in the United States of appointing to the 
Bench professional teachers in the law faculties of universities. He speaks 
of the “overriding reputation for conservatism” of legal professions and he 
regards as justified the complaint of Labour Party leaders in Australia that 
if they pick a lawyer of the Left they are accused of stacking the Bench, 
“yet thelr opponents constantly stack the Bench with conservatives, since the 
practitioners whose talents mark them out for judicial office are almost 
automatically conservatives.” 

Traditional trappings such as the dock in criminal courts he vigorously 
condemns—he was present at e German trial where the accused woman sat 
behind her counsel “in ctvilised fashion.” The tredttional attitudes of lawyers 
to law reform do not impress him, and he observes succinctly that the Eldons 
have outnumbered the Broughams. With “lawyers’ law,” however, the clash 
between “ timorous souls” and “bold spirits” (see the Judgment of Denning 
LJ. in Oondler v. Orane, Ohristmas $ Oo. [1952] 2 K.B. 164) need not reflect 
a conventional Right-Left confilct; and Professor Sawer recalls an occasion 
in 1951 when Lord Jowitt, a Socialist Lord Chancellor, delivered to Australian 
lawyers a “little lecture” on the theme that the House of Lords es a 
judicial body was never concerned with policy questions but merely gave 
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effect to the law, whereat “Evershed M.R., netther a Socialist nor a pro- 
nounced ‘bold spirit, protected the reputation of English legal scholarship 
by saying that he wished respectfully to dissociate himself from the conserva- 
tive, the extremely conservative—‘ of course, not in any political sense ’—view 
of judicial fonction which the Lord Chancellor had expounded.” And 
Professor Sawer notes in the same connection that although Sir Owen Dixon, 
until recently Chief Justice of the High Court of Australia, was thought 
politically to be a conservative, on lawyers’ law he was among the “bold 
spirits,” and indeed in the end led his court to declaring its independence from 
the authority of House of Lords decisions: see Parker v. R. (1968) 87 
ALJ.R. 8, in which the High Court declined to follow the House of Lords 
decision in D.P.P. v. Smith [1961] A.C. 290—e decision which has attracted 
the attention of the Law Commission (First Programme of the Law 
Commission) as one deserving examination. 

This book is a useful analysis of socio-legal problems, and its comments on 
Anglo-Saxon legal sociology ere the more worthy of respect because of the 
suthor’s considerable familiarity with other systems. 


Frorzexce O’Dowocnus. 


Apvocacy IN Our Tr. By O. C. MAZENGARB, C.B.E., Q.C., M.á., 
LL.D. [London: Sweet & Maxwell. 1964. 266 and (index) 
5 pp. 82s. 6d. net.] 


Tas is a book for beginners starting in practice—absolute beginners. It 
tells you, for instance, that “the questioning of witnesses to obtain support 
for the allegations in the pleadings, or other formal document by which a 
suit is instituted, is called the examination-in-chief.” At this level I suspect 
that ft is a very good book, but I do not really know because it is based on 
the assumptions that the reader will practise in New Zealand and that almost 
every proceeding he will be engaged in will be tried by a jury. This is so 
remote from the EngUsh scene that I cannot help wondering why it was 
thought worth while to publish the book in this country. There is nothing 


he comments on the effect which a suspicion that his cHent is really guilty may 


advocate whom the cient approaches declines to act 
convinced that the client is in the right it may well be 
to go without anyone to represent him. This would have shocked Erskine 
and most of his successors at the Ber, but Mr. M 
contemplate this possibility. I suspect and hope that not all members of the 
New Zealand Bar do feel the need to beleve everything their clients tell 
them before accepting thelr briefs. 
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“putting into more suitable words the answer of a witness to a question 
which will probably be asked in cross-examination,” and the author is at 
pains to draw the distinction between doing this and inventing the witness's 
testimony for him. In England this point is primarily a matter of concern 
for solicttors; and in fact a good deal of the book is devoted to advice an the 
conduct of what in this country we should regard as salicitor’s work rather 
than barrister’s. I am sure that all of this advice is sound, at any rate in 
New Zealand, just as I am sure that the author’s advice on the conduct of a 
case in court is sound. It includes such precepts as “The secret of good 
speaking is to be heard and understood by all one’s hearers in a flash” 
(therefore don’t mumble); “Tedious repetition should be avoided”; “The 
advocate should not... make insulting remarks to a witness even to please 
a client”; and so on. It is all very elementary but, as I said before, this is a 
book for beginners. 
C. P. Hanvey. 


SALMOND ON THE Law or Torts. Fourteenth edition. By R. F. V. 
HEUSTON, M.A., LL.B., Professor of Law in the University of 
Southampton, of Gray’s Inn and King’s Inn, Dublin, Barrister- 
at-Law. [London: Sweet & Maxwell. 1965. cvii and 797 and 
(index) 15 pp. 75s. net.] 

Tue preliminary matter in the fourteenth edition of Salmond on Torte reveals 
that forty years and eight editions separate us from the work as Sir John 
Salmond left it. We need this revelation, for not the least of the merits shown 
by both Dr. Stallybrass and Professor Heuston in their revisions has been 
the skil with which the new matter has been phrased in language which 
might have come from the pen of Sir John Salmond himself. The book has 
never become a patchwork of styles. Selmond’s style was distinctive: no 
discerning person could possibly attribute by mistake a passage from Salmond 
to, say, Winfield or Pollock or Holmes. Winflield’s style was slightly aggres- 
sive, suggesting that someone hed just contested or was about to contest the 
proposition which Winfleld was enunclating. Pollock’s style was urbane and 
had a slightly patriclan alr about it: it assumes that no one would wish to 
contest the proposition. Holmes’ style was that of the persuader: his words 
could be coming from counsel addressing the court or from a pastor preaching 
to his flock. But Salmond’s style had none of these things: it. was direct 
bland and balanced, with something of the air of a storyteller about it, and 
with a predilection always for the shorter word rather than the longer. 

It is probably Salmond’s style that went a long way to making this book 
the favourite of many generations of law students. It would appear to be 
equally favoured by the judges, for Professor Heuston tells us that there are 
150 passages in this edition designedly retained without any alteration 
because they have been cited with approval from the Bench. There can be 
few other works which have received such epprobation by the courts that not 
only their views but the very words in which those views have been expressed 
have gained a place in the law reports. 

Professor Heuston and his predecessor have proclaimed that their guiding 
light was to be “never forgetting that it 1s Sir John Salmond’s book and not 
my own” and they have faithfully followed this precept. But as time pasecs 
more and more of the original Salmond text is disappearing and the handiwork 
of Stallybrass is now virtually obliterated. The considerable development in 
the law of tort in the last thirty years cannot be met by inserting the 
significant recent authorities and doing a little Judicious rewriting here and 
there. There has to be substantial rewriting and sometimes necessary addi- 
tions. And the price of necessary additions is necessary subtractions, and 
for the sake of keeping a book to a reasonable size an editor may have to 


treatment of the topic on two occasions, and now Professor Heuston has 
deleted the pages on easements “with much regret, for they were the best 
short account of the topic ever written” To say that space for sixteen 
pages constituting “the best short account” cannot be found in a book of 
800 pages needs strong supporting evidence. It is true that a critic may be 
fairly asked “What would you omit to make room for it?” and this critic 


complaint which can be made is that the approach and execution are more 
appropriate to an article in a legal journal than to e section in a textbook. 

In a new edition the reader naturally turns to those pages where important 
recent decisions are dealt with. To such there is.a wide variety of attitudes 
open to authors and editors. A decision may be accepted on the footing that 
the Great Ones have spoken and all that remains is to ftt the decision as best 
as one may into the general pattern of the law. Or one may go to the other 
extreme and condemn it roundly, es Pollock would do, or even ignore it, which 
was another of Pollock’s gambits. It was sald of Pollock that when he was 
editor of the Laws Reports be would suppress the publication of any decision 
of a pume judge which he deemed to be misconcelved. Between these two 
approaches one can be complacent, neutral or cautious. Professor Heuston’s 
treatment of the Hedley Byrne case is neutral but penetrating. He appears 
to accept Hgger v. Ohelmsford (Viscount) both in {ts actual decision and in 
tts implications. Some people are very sceptical about this case. The decision 
in Rookes v. Barnard on exemplary damages is accepted with evident pleasure, 
though there are many who are still wondering how the truth revealed to 
Lord Devlin remained concealed so long from the most eminent judges and 
textbook writers. 

In this edition the Table of Cases for the first time gives the citations, 
and furthermore with reference to collaterals. This is a most welcome 
improvement. Unfortunately the table carries over from previous editions a 
very haphazard policy with regard to cross-references. The entry of The 
Hdison refers only to the report of that case in the lower courts and gives 
no cross-reference to Liesbosch Dredger (Owners) v. Hdison (Owners) as the 
caso is entitled in the House of Lords, whereas the entry of the latter case 
does refer back to The Hdison. But the entry The Berntaa contains reference 
to proceedings in all courts and the entry Mille v. Armstrong gives simply a 
cross-reference. Admiralty Commissioners v. The Volute does not appear at 
all, though The Vokite does. This is a change from the last edition where 
The Voblute did not appear but Admiralty Commissioners v. The Volute did. 
On the other hand Admiralty Commissioners v. 5.9. Amerika does appear but 
The SS. Amerika does not, whereas the previous edition contained an entry 
for the case under both titles. The labour, and cost, involved in croas-referen- 
cing substantially improves a table of cases, and where admiralty cases are 
concerned he who consults such a table will more usually have the ship’s 
name in mind than that disguise with which the rules of their Lordships’ 
House invest the case. 


F. H. Newarx. 
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JURISDICTION AND ILLEGALITY. By Amnon Rusixsten. [Oxford: 
Clarendon Press. 1965. 280 pp. 45s. net.] 


Tus book is the first searching examination of the distinction between void 
and voldeble acts in English administrative lew. The author’s approach is 
beautfolly systematic. His basic problem is: “Assuming an act is illegal 
and assuming it can properly be reviewed, bow does its Mlegality affect its 
validity? ” The big question is whether the act had an existence (voldable) 
or whether tt was merely a nullity (vold). The distinction depends on the 
method of challenge. Voldable acts may be invalidated by a direct attack 
in proceedings especially formulated for the purpose. A void act may be 

and impeached in any proceedings, and whenever it is relled on— 
it 1s subject to collateral attack He then isolates the criteria of a valid 
decision: the tmportance of whether the function is judicial, the distinction 
between superior courts and the rest, and the presence of any reviewable 
illegality. 

His next chapter centres on the problem of conclustveness of decisions. 
Only a valid act can create res judicata; a void act has no binding power; 
other acts may sometimes be rescinded by the body which makes them. He 
then distinguishes direct and collateral forms of attack and enumerates 
their various forms. He stresses that collateral attack was the more 
important as long as the appeal and other forms of direct challenge were 
not perfected. The historical outline of the two main seventeenth-century 
forms of challenge, certiorari and tort, is excellent. There follows a detafled 
account of the kind of act reviewable by the supervisory remedies of certiorari, 
prohibition, mandamus, babeas corpus and the declaration, in which he 
stresses the inexact and varying use of the concept of jurisdiction. He next 
bravely tackles that mase: lability of public officers in tort He rightly 
attributes the complexity to the conflict between the transfer of the “nullity 

” from review to liability, and the unwflHngness (Dicey notwithstand- 
ing) of the courts to subject officials, not least themselves, to personal Hability 
without even the certainty of a right of indemnity. His plea for a distinction 
between the validity of a decision and the liability of its maker is sound 

The next section looks carefully at jurisdiction as a test of validity. The 
examination of the concept of jurisdiction in relation to consent and waiver, 
and in its four aspects of infirmity in the tribunal itself, want of Jurisdiction 
of the cause, whether place, person or subject-matter, jurisdiction acquired 
and lost in the course of the proceedings, and fraud, is most lucid. The 
author’s main conclusion is to deplore the predominant role of validity and 
jurisdiction in determining both the scope of review in supervisory remedies 
and the principles governing tortious liability. ; 

This monograph is marked throughout by a precise knowledge of English 
case-law and other authorities. The arguments are logical and clearly 
presented. This Israeli lawyer is to be congratulated on the product of his 
research in England. 

Harry Srouer. 


Dre ERFORSCHONG DES ŠSACHVERHALTS IM Prozess. By ERICH 
DömRmG, Professor at the University of Kiel. [Berlin: 
Duncker & Humblot. 1964. 498 pp. DM.66.] 


Ir is a trite saying that more cases turn on questions of fact than on problems 
of law. Nevertheless legal writers are nearly exclusively concerned with the 
latter. The author of the work under review can rightly boast that he is the 
first scholarly German jurist to have attempted a systematic treatment of 
legal fact finding in all types of p 

Courts on the Continent of Rurope—in contrast to English courts—have 
the duty of investigating facts. In civil proceedings their task is to some 
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extent Iimtted because they are allowed to rely on those means of proof only 
which have been suggested to them by the parties. But the Continental 
court even in civil proceedings examines witnesses, selects, appoints and 
examines experts and, last not least, decides in its own free discretion what 
is, and what is not, relevant to the issue before it. For better or for worse— 
in the present reviewer's opinion for worse—the judge's task in such a system 
becomes comparable, and even similar, to that of a police officer investigating 
the circumstances of a criminal offence. This explains the comprehensive 
character of the task which the learned author hes set to himself. Readers 
from the common law countries may find some of his terms strange. 
They are hardly likely to think of a judge as a “truth investigator” or a 
“leader of interrogation” or to imagine that general rules using such 
seemingly abstract notions could serve any practical purpose. 

On the Continent of Europe they undoubtedly do. Professor D&hring has 
had many years of experience as a judge. His work is predominantly based on 
his own personal, often very penetrating observations. But these have been 
supplemented by an astonishingly wide reading of the most diverse writings— 
those of paychologista, criminologists, sociologists and, last not least, English 
and American writers on the law and the practice of evidence. The result 
is a wholly fascinating book, though, no doubt, not one that could be of 
immediate use to lawyers in the common lew countries with their particular 
system of judicial proof. For their Continental colleagues, however, it should 
prove an inestimable boon. The present reviewer would like it to be made 
compulsory reading for all young German jurists, not least because of its 
critical attitude to many persistent German habits and prejudices in the field 
of fact investigation. 

The author begins with a general chapter on evidence by natural persons. 
This is followed by an elaborate analysis of the investigation of witnesses. 
English readers will have to remember that partles are not witnesses in 
Continental proceedings. This explains why the interrogation of the accused 
is dealt with separately. Experts, too, play a different part in Continental 
proceedings. Being appointed by the court, they are considered as assisting 
the court rather than helping either party. This and the particular nature 
of their task explains why a special chapter is devoted to them. Evidence by 
documents and by inspection receives shorter treatment. Circumstantial 
evidence, however, is discussed at great length in what is perheps the most 
valuable part of the work. A concluding chapter deals with the appreciation 
of evidence, Including the quantum of proof, an aspect grossly neglected by 
most contemporary German writers on civil procedure. 

It was, of course, not the author’s task to comment on the English manner 
of proof-teking or to analyse or criticise it. But there can be little doubt 
that some of his remarks are of great interest to readers in this country. 
Thus he thinks very little of the right of the accused not to be questioned. 
On the other hand he objects to the facile acceptance of a plea of guilt in 
English criminal procedure. He refrains from discussing the pro and contra 
of the hearsay rule. The absence of such a rule from German law hes in 
at least one startling case misled the German Supreme Court and resulted in 
an amasing miscarriage of Justice. It is disconcerting to note that this 
experience has not had a more salutary effect. 

Professor Ddbring’s book is, of course, largely in the nature of a pioneering 
effort No doubt every reader will have his own list of desiderata. The 
present reviewer's list would include the wish for even more practical examples, 
for an examination of the sem!-popular literature on judicial fact-finding (¢.g., 
the works by Sling, Mostar and Facta) and above all for the inclusion of a 
special chapter dealing with the more notorious historical examples of judicial 
error, to which unfortunately German legal history in post-war times has 
made remarkably numerous contributions. Such desires for even more 
material than is already contained in this large volume are the best proof 
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of the high appreciation which every user of this work must necessarily feel 
for the learned and experienced authbor’s admirable achievement. 


E. J. Comm. 


A CASEBOOK oF ADMINISTRATIVE Law. By J. A. G. Grurriru and 
H. Srexxer. [London: Pitmans. 1964. xvi and 428 pp. 
50s. net. | 


TRIBUNALS AND Inqureres—A GUDME To ProcepurE. By Neve 
D. Vanpyx. [London: Oyez Publications. 1965. xxviii and 
274 pp. 60s. net. ] 


Casrnooxs and source books have begun to proliferate among the various 
legal topics that feature in the syllabuses of university and professional 
examinations. They vary a great, deal—some endeavour to include a brief 
résumé of the facts and decisions in the maximum number of decided cases. 
Others, more ambitiously, include a certain amount of explanation linking 
rather longer extracts from cases—Webb and Brown’s Casebook on the 
Conflict of Laws and Yardley’s Source Book of Haglsh Administrative Low 
are valuable works of this kind. These authors have not themselves written 
a textbook on their subject. Professors Griffith and Street have, of course, 
written @ textbook, now deservedly well-established in its third edition and 
because of this, they have not thought it necessary to put any Inking 
explanation or comment into this Casebook. It is a collection of materials 
and no more, and this approach seems to be perfectly justified. 

The Casebook is a companion volume for the authors’ textbook and serves 
a number of purposes. More and more lew teaching is being done outside 
the universities and students in colleges of commerce and other institutions 
have not got the same ease of access to law reports and statutes as the 
university student. Casebooks provide them with a useful substitute and 
even the university man will be glad of a volume he can take home to study. 
This particular casebook also demonstrates the importance of other sources 
of law besides the traditional ones of cases and statutes. The Chalkpti case, 
for example, can be studied here comprehensively from the inspector’s report, 
through extracts from parliamentary debates and statements of the Council 
on Tribunals. -Given their availability, the eager student could search ont 
these materials for himself in the library but many more are now likely to 
follow this intriguing tele from its inclusion here. 

Obviously, the choice of cases and other materials for a book of this kind 
must be a personal one and any reviewer is bound to query some particular 
choice or to regret the omission of a favourite case. The choice here seems 
to be excellent and the student will find it stimulating to read together 
extracts from a group of cases like Hrrington, Darlassis and Franklin and 
to work out for himself the principles that emerge from them. 

The reader may not expect humour in such a book but surely the report 
of the Domestic Coal Consumers’ Council could only have been included for 
purposes of light relief? 

Mr. Vandyk’s work is a different kind of “Source Book” altogether. It 
should be most useful to practitioners who have to appear before any of the 
countless administrative tribunals that now exist or at a public inquiry. It 
endeavours to survey virtually the whole area of the work of tribunals and 
thelr procedure and guides the reader to the appropriate statutes and 
regulations delineating the Jurisdiction of each tribunal and setting out its 
rocedure. 
£ Solicitors working in this field will be most grateful to Mr. Vandyk for 
his painstaking work. Some of the detail is a little difficult to follow. Pressure 
of space has no doubt caused the author to eschew elaborate explanation but 
a little comment would suffice to help the reader in some instances, ¢.9., as to 
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what are “third parties” (p. 24%). The law is continually developing here 
and a new edition is bound to be called for in due course. One suggestion for 
{t would be that the very brief summary of the Tribunals and Inquiries Act 
1958, now included in an Appendix, should be replaced by a fuller explanation 
of the key provisions of the Act, and some development is needed of the short 
reference to prerogative orders in the Introduction. 

Gorvow Borir. 


CarrraL Gars Tax. By G. S. A. WHeatcrort, assisted by A. E. W. 
Parx and John E. Tatsot. [London: Sweet & Maxwell. 1965. 
xxiv and 880 and (index) 15 pp. Paperback 85s. net. 
Hardback 50s. net.] 

ConProraTion Tax. By Peren M. B. Rowan and Jonn E. TALBOT 
with Annotations to Finance Act 1965 by 8. MıcmaxL Youne 
and JoHN Suupgrrap. [London: Sweet & Maxwell. 1965. 
xvii and 835 and (index) 10 pp. Paperback 85s. net. Hardback 
50s. net.] 


Tax first and most obvious comment upon both these volumes is to 
congratulate the authors and publishers upon the speed with which they have 
been produced. They are both very substantial detailed and readable commen- 
tarles upon Mr. Callaghan’s “Teerible Twins,” in narrative form. 

Nearly half of Professor Wheatcroft’s text Is taken up with a discussion 
of the development of capital gains tax and the short-term gains 
These are essentially the text of Volume I of the Professor's British Tan 
Encyclopedia brought up to date. Interest centres, of course, primarily upon 
the entirely new material. It has been estimated (by Professor Merrett of 
Sheffield University) that capital gains tax is going to cost a minimum £5}m. 
a year to collect; such a figure of Itself indicates the complexities of the tax. 

However, Professor Wheatcroft in his welllmown style makes a large 
part of the tax appear simple—almost reasonable. But he is occasionally 
defeated. Thus he takes the provisions relating to the disposal of a “set” 
(nowhere defined) of articles, and constructs a horrifying example of an 
apparently simple series of transactions (four articles purchased for £900 
on April 7, 1965, and disposed of one at a time during the four successive 
following Julys to the same person for £400 each time) and comes to the 
conclusion “There appears to be no easy way of meking this provision 
[s. 80 (4)] fit easily to the facts of this example.” 

On the other hand, the Professor lets the notorions section 25 (4) off very 
Hghtly: it will be recalled that, upon a literal reading of this provision, the 
termination of a life interest in possession in any part of the settled property 
entails the payment of capital gains tax not only on tke whole of the property 
in which the life interest subsisted, but also all the remainder of the settled 
property as well. But perhaps there is a limit even to the author’s powers 
of castigation. 

One has only to glance over this book to see the Immense debt which the 
profession owes Professor Wheatcroft; here is the tax explained, in all its 
details—and year by year the details of taxation become more and more 
mathematical: the book abounds in formulae of all descriptons—end, whether 
his views on any point ulttmately turn out to be right or wrong, this volume 
provides a well thought-out provisional answer. 

On the corporation tax side, of course the whole work is new. The authors 
modestly apologise in their preface for any unevenness in the book, which they 
attribute to shortage of time and concentration on the parts of the legislation 
which are of immediate and general interest. No such apologies are in fact 
called for. Doubtless, they are not quite as fluent as the Professor (who 
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could hope to be, in his chosen feld?) but thelr account of the tax is 
extremely readable. 

The authors have sensibly chosen to break their subject-matter down into 
very small compartments—there are no less than twenty-five chapters—and 
this undoubtedly makes for ease of presentation. They pay a sincere—if 
grudging—tribute to the draftsman: “every provision in Part IV of the 
Act seems to have been drafted with a view to leaving no loopholes.” It 
will, of course, be interesting to see what loopholes do, in the course of time, 
appear. Until then this volume will be of immense assistance to all who 
have to deel with this tax—which means virtually nearly every lawyer and 
accountant. 

The authors and publishers are to be warmly congratulated on having 
produced these volumes so expeditiously. It is reported that inspectors of 
taxes are to have “lectures and written instructions” in relation to the new 
taxes. “There is no art,” wrote Adam Smith, “which one government sooner 
learns of another, than that of draining money from the pockets of the 
people.” Possessors of these volumes should be able to keep the drain within 
the smallest possible limits. 

Rurwomwp Watrox. 


DISARMAMENT AND INTERNATIONAL Law. By ALLAN GOTLIEB. 
[Toronto: The Canadian Institute of International Affairs. 
1965. x and 2382 pp. $8.50 net.] 


Me. Gortres is a lawyer who combines considerable talent with industry. 
Moreover, he was a member of the Canadian disarmament delegation for more 
than two years and, when this book was pubHshed, was Deputy Head of 
the Legal Division of the Department of External Affairs. Whilst the book 
was written “in his private capacity,” it is obvious that the whole is informed 
by his experience and an intuition as to what is possible in negotiations. 
Much that is written on disermament is characterised by waffle or propaganda, 
or both However, in recent years some good short (and therefore more 
usable) contributions on disarmament have appeared, including Philip Nocl- 
Baker, The Arms Race (1958), Martin, Legal Aspects of Disarmament (1968), 
Henkin, Disarmament (1964) and Sir Michael Wright, Disarm and Verify 
(1964). Like Professor Henkin, Mr. Gotlieb believes that the lawyer has a 
special role to play in analysing the elements of the problem with the 
difficulties of drafting and enforcement of agreements in mind. The lawyer 
is not primarily concerned here with a static model of probibited action, as 
in the more traditional literature, but takes up the position of a rapporteur. 
This form of literature is of great practical value and the present book is a 
fine specimen of the genre. The presentation of fairly short sections on the 
different aspects of the subject, written in a clear and sober style, the admis- 
sion of only the most relevant points, and the provision in an appendix of a 
tabulated comparison of recent American and Soviet proposals, are the 
qualities of a highly competent working paper, which can be used both by 
lawyers and others. In spite of compactness and some signs of hurried 
composition, the result is very readable. Within the limitations of publishing, 
the material is very up to date and the documentation is excellent. 

The approach is through the more recent developments in the field and 
thus particularly through the proposals before the Conference of the Eighteen 
Nation Disarmament Committee. The treatment is as comprebensive as can 
be expected in a book of this size and the use of space for military purposes 
is the only major topic lergely excluded. The book commences with two 
quite brief sections on the arms race and the work of the Righteen Nation 
Disarmament Committee. In the third chapter the purpose of the study is 
explained, under the title “Legal Principles and Legal Techniques.” The 
writer observes that “the trend of present-day thought is accordingly to seek 
to eliminate war not through obtaining agreements on high-sounding legal 
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principles and obligations, as was common in the inter-war years, but by 
eliminating the very means of making war.” In the next section the role 
of lawyers at the Eighteen Nation Committee is examined in the light of 
specific features of thet body as a negotiating forum or “consensus 
laboratory.” Chapter 5 considers the concept of sovereignty and Chapter 6 
the consistency of disarmament proposals with the United Nations Charter. 
Chapter 9 explains the tactics of treaty negotiation and drafting procedures 
and the following chapter deals with the vital question of the choice of agenda 
topics and especialy the relation of peace-keeping machinery and disarmament. 
Two brief sections deal with the relation of the Geneva negotiations and the 
work of United Nations bodies and criticism of the arrangements for 
permanent co-Chairmen at the Geneva Conference. Chapter 11, one of the 
most importent, deals with the relation of control measures and disarmament 
stages. The two chapters which follow deal with perspectives, the nature of 
international organisation in a disarmed world and the development of 
relations between “East” and “West.” In the latter connection Mr. Gotlieb 
stresses what, in his view, are the constructive aspects of recent Soviet views 
on international lew. In doing so he is incredibly patronising and ignores 
the continulty of actual Soviet state practice on major issues since the appear- 
ance of the Soviet government. Future treatments of the problem may have 
to consider the evidence that some Western states may try to contract out 
of & legal order dominated by Afro-Asian and Communist states. In Chapter 
14 the relation of peacekeeping to disarmament is taken up again and 
proposals of various governments are critically examined. Peaceful change 
and settlement of disputes are the subjects of Chapter 15. In the last three 
sections the writer examines the verification of disarmament measures, the 
response to violations of a disarmament treaty and the issue of proliferation. 

The book obviously provides much useful material and is a valuable 
addition to the literature. So much is covered that it is perhaps churlish to 
point to omissions. The effect of a disarmament treaty on third states might 
have been looked at, as a projection of issues arising out of the régime of the 
‘Antarctic Treaty, for example. “Non-proliferation” has a difficult relation 
to collective defence, as the Chinese would point out. More could have been 
said about the security systems in existing “peaceful uses” treaties, including 
the Euratom régime (pp. 187-188). Moreover, in a compact presentation 
such as this, certain statements of law occur which need more careful formula- 
tion, especially if they are not to mislead the law reader (cf. pp. 88-88 on the 
effect of resolutions in the United Nations). 

Ian BnowxLr. 


Unrrep Nations Forces. By D. W. Bowerr with the assistance 
and collaboration of Dr. G. P. Barton, H. C. Carnegie, Wing- 
Commander A. E. Cobus, J. G. Collier, M. Hardy, Dr. Rosalyn 
Higgins and Professor L. B. Sohn. [London: Stevens & Sons. 
1964. xxiv and 569 and (index) 9 pp. £5 10s.] 


Arrrromes towards international law and its development range from 
unthinking optimism and grandiloquent, yet meaningless, affirmations of the 
supremacy of international law to tts complete rejection by those who etther 
question Sts juridical nature or regard it as ineffectual and impractical. In 
no fleld is the full range of this gamut more apparent than in attitudes towards 
international forces and disarmament. In this book, which Lord McNair 
in the foreword rightly characterises as “important and very topical,” Dr. 
Bowett brings a much needed objective and realistic approach to the legal 
problems involved in the creation of a permanent international force within 
the framework of the United Nations. Although there is already a con- 
siderable volume of literature on international forces, this work stands alone 
as a comprehensive legal study of the subject. 
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The first part of the book is historical in the sense that it consists of a 
series of casc-histories of international forces which have been set up down 
to the present time. After a brief survey of such rudimentary forces as the 
4 police” in Constantinople, Alexandria and Tangiers and the forces 
which intervened in China as a result of the Boxer rebellion the creation and 
operation of international forces within the context of the United Nations 
Charter is discussed. Dr. Bowett considers first the abortive attempts to 
tmplement the scheme for a U.N. Force set out in the Charter. In successive 
chapters he then deals with the forces actually created by the United Nations 
for various purposes: Korea, Observer Groups in Palestine and elsewhere, the 
U.N. Emergency Force in Egypt, the Congo operation and the UN. 
Temporary Executive Authority in West New Guinea. In each case the 
action taken by United Nations organs is traced and legal problems concerned 
with the stetus, composition, functions and equipment of these forces, their 
relations with participating states, host states and other states and questions 
of commend structure and political control are fully discussed. Thus, with the 
exception of the Cyprus force which, although considered in a postcript, was 
sct up too late to be given detafled treatment, this part of the book provides 
the international lawyer not only with a history of these forces but also with 
a fally documented, scholarly discussion of the legal problems with which 
they are surrounded. 

But the vartous forces which have been set up by the United Nations are, 
as Dr. Bowett points out, no more than exercises in tmprovisetion. Therefore 
in the second part of the book he turns to the creation of a permanent inter- 
national force. At the root of the author's proposals is the distinction between 
immediate needs and the needs of the more distant future. It is argued 
convincingly that whilst a permanent international force with comprehensive 
police and enforcement powers would only be possible in a disarmed world an 
international force with more limtted peacekeeping functions after the Sues 
and Congo patterns would have a useful role to play in the immediate, fore- 
secable future. Thus in this part, which forms the hard core of the book, 
the author concerns himself with plans for the immediate future. These 
plans are realistically based on three assumptions, namely, that there is no 
agreement on general and complete disarmament, that the nation-states remein 
heavily armed and that the United Nations remains in existence in its present 
form. It is impossible here to give more than an outline of Dr. Bowett’s 
proposals. His main theme is one of gradual development and St centres 
around a ten-year scheme to be completed in four stages. Throughout this 
period it is proposed that subject to the approval and control of the political 
organs of the United Nations a U.N. Headquarters Military Staff would plan 
and set up a permanent international force. This force would ultimately be 
recrutted from individuals, not from national contingents, and could be 
employed by the United Nations in a variety of peacekeeping roles in 
accordance with pre-existing agreements with states. The euthor’s treatment 
of his subject in this part of the book logically follows that in Part One. 
The lessons learnt from the legal problems raised by international forces of 
the past are used to suggest solutions to similar problems which are likely 
to arise in connection with a permanent force. 

In a further chapter, which forms Part Three of the book, the author 
considers more briefly the place, form and function of an international force 
in a disarmed world. 

Current events and recent history demonstrate the need for an international 
force with peacekeeping functions. But, as Dr. Bowett points ont, the time 
is not ripe for rapid, far-reaching change but rather for slow evolution 
which may engender trust and confidence among states. This gradualist 
approach to the development of a permanent tnternatlonal force may indeed 
be the key to the further development of international Jaw in other fields of 
a controversial nature. The David Davies Memorial Institute, who sponsored 
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this book, and Dr. Bowett and his team of collaborators are to be con- 
gratulated on this important and challenging study of a vital and urgent 
subject. It is to be hoped that the high price of the book will not prevent 
it from being as widely read as it deserves to be. 

J. W. Brvar. 


Tur Tarory or NATIONALISATION. By KONSTANTIN KATZAROV. 
[ihe oe Martinus Nijhoff. 1964. viii and 892 pp. 
59 fis. 


Tms book, written by a former professor of the Univeraity of Sofia who is 
now a Lecturer in Law at the University in Geneva, was originally published 
in French. It was translated into Spanish and has now been made available 
in English. Such honour is not often conferred upon a legal work. 

The first and second parts, which extend over 160 pages, deal respectively 
with the achievement and with the legal structure of nationalisation. They are 
largely descriptive In character. The author is at great pains to propound a 
definition of nationalisation which, he states more then once, is “a new legal 
phenomenon,” “the prelude to a new economic order—the socialist economic 
order,” a “new and particular concept,” viz, “the transformation in the 
public interest of a superior kind, of specific assets or a specific activity, 
which are, or may be, means of production or exchange in the widest sense of 
the term, Into the assets or activity of the community—state, local authority 
or co-operative—with a view to thelr immediate or future utilisation in the 
general interest and no longer in the private interest” (pp. 158-160). 

While the third part is devoted to the operation of nationalisation (pp. 168- 
292), it is the fourth and last part (pp. 288-878) from which one expects 
precise legal reasoning for it purports to state the international lew relating 
to nationalisation. 

In the Preface which he has contributed Professor Robson states that he 
is “ greatly impressed by the high standard of scholarship which the author 
displays in this remarkable book; by the depth of his analysis; by the acute- 
ness of his perception; by his skill in presenting so vast a mass of material 
in a systematic form; by the lucidity of his presentation; and by the sustained 
effort he has made to achieve objectivity in dealing with a highly contro- 
versial subject.” In view of such praise by so learned and experienced an 
observer the present reviewer would be lacking in humility and perhaps 
kindness if he were to pronounce his own judgment. Suffice tt to say that 
this is not the book on nationalisation and its international consequences 
from which lawyers are likely to learn most. 

F. A. Muon. 


CRIMINAL on THE Roan. A Study of Serious Motoring Offences and 
those who commit them. By T. C. Wuuerr. [London: 
Tavistock Publications. 1964. xv and 848 pp. 42s. net. | 


Orrzxors relating to motor-vehicles now occupy a very considerable portion 
of the time of our courts, yet surprisingly little attempt has hitherto been 
made in this country to isolate particular trends and patterns in the commis- 
sion of these offences or to establish whether the law as at present administered 
is effective In dealing with them. One important reason for this neglect is 
undoubtedly the widespread doubt whether “traffic offences” as such can be 
regarded and classtfied as “crimes” and the consequent uncertainty whether 
they are a fit subject for criminological research at all 

Dr. Willett’s study, which is based on a sample of certain “serious” 
offenders convicted in one (unnamed) Home Counties police district during a 
three-year period, is designed to test the validity of these scruples and at 
first sight it seems to succeed in disposing of them for good with complete 


228 THE MODERN LAW REVIEW Vor. 29 


conviction. Of the 638 offenders subject to his documentary investigation, 
28 per cent had in fact previously been convicted for non-motoring offences, 
thus belying the idea that motoring offenders are on the whole respectable 
citizens whose behaviour in general (apart from the offence in question) is 
reasonably in accord with law and order. Nor do his findings offer any 
confirmation for the assumption that serious motoring offenders are usually 
caught in the one lapse from an otherwise blameless motoring record; on the 
contrary 184 motorists in his sample had at least once repeated the same 
kind of motoring Gffence or committed another equally grave one, while 
some 12 per cent. of the total could legitimately qualify as persistent ‘offenders. 
On this showing Dr. Willett is undoubtedly right in deprecating the omission 
of evidence of previous non-motoring offences in most motoring cases, and 
the lack of information about previous motoring sentences in prosecutions 
for other offences. If it is true, as the author believes, that people drive as 
. they live, such information is clearly most relevant to the assessment of 
sentence. i 

Armed with these and. similar statistics, the author arrives at the 
conclusion that what is required to cope with the increasing road danger is 
a far firmer attitude of the courts and particulatly of the police who sin 
gravely by regarding motoring offenders as a category apart whose conviction 
does not, on the whole, carry any social stigma Dr. Willett is of course 
aware that this standpoint is a fatthfol reflection of the attitude of the public 
at large and that a very considerable change of mind will be required all 
round to alter it. While it is undoubtedly true that some road offenders 
exhibit what are termed “criminal characteristics” quite as reprehensible 
as those who commit offences against property or, say, violence against the 
person, the survey at hand certainly does not justify any broad generalisa- 
tons to this effect. For one thing, Dr. Willett has not taken, either for his 
documentary study or for the sample interviews, a cross-section of trafic 
offenders, but has chosen, out of the multitnde, six specific offences whose 
main common factor is that they are regarded as particularly serious. 
Dangerous driving, as well as dangerous driving which resulted in death, were 
obvious candidates for inclusion, and so—for different reasons—may be 
falling to stop and report an accident and “drunk in charge.” But what is 
one to say of the other two offences included in the present survey: driving 
while disqualified and feilure to insure? However antisocial, these two 
malpractices have only a'most tenuous connection with driving offences proper} 


issues are coloured will be recognised when one reeds the author’s final — 
though admittedly speculative—description of the typical serious motoring 
offender as a young motor-cyclist, probably a semi- or unskilled manual 
worker, largely on the strength of his finding that motor-cycle riding while 
disqualified or uninsured is a particularly widespread vice among certain 
young people. 

‘ Dr. Willett explains the omission from his survey of any of the minor 
offences against the highway code with the tell-tale reason that to include 
parking offences, speeding or such like would have made his study look 
“trivial” It is odd that, in his endeavour to arrive at some definite conclusion, 
he did not notice that concentration on a few serious offences begs some of 
the chief questions he is trying to answer. Why is tt that the police do not, 
on the whole, regard trafic offenders as criminals? Is it not exactly because 
so many of these offences they have to deal with are more or less technical 
and trivial? Does not the generic term “Offences relating to Motor Vehicles” 
cover two, or possibly even three, completely different forma of delinquency 
which should never be tarred with the same brush? Even within each 
individual category the situation is confusing enough Take dangerous or 
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reckless driving, for instance. As Lady Wootton, speaking from long years 
of experience as a magistrate, has recently pointed ont, these charges range 
“from the almost wholly accidental through the incompetent and the negligent 
to the positively and grossly culpable; and it is quite exceptionally difficult 
in many of these cases to establish Just to what point along this scale any 
particular instance should be assigned.” As for “Drunk in Charge "—surely 
& grave offence if ever there is one—is it not true that many senlor police 
officers actively dislike the idea of routine checks outside country pubs at 
closing hour, because they know what this would reveal? 
said to show that, in the ubiquity of trafic offences, it 
is not easy to arrive at any sound conclusion valid for motoring offenders as 
say 


H. A. Hasoorracon. 


Cuers and Ruorr on Toe Law AND PRACTICE oF REGISTERED 
Convryancine. Second edition. By Taropone B. F. Ruorr, 
c.B.E., Chief Land Registrar. [London: Stevens & Sons. 
Property and Conveyancing Library No. 5. 1965. lxxvii and 
1191 and (index) 54 pp. 10 gns. net.] 


a time when compulsory registration is spreading through the country at 
a rate faster than, we suspect, the learned author of this work really 


anticipated as being possible, when the first edition appeared only seven 
ago. 


This edition is the sole responsibility of Mr. Ruoff, who followed his 
former co-author, Sir George Curtis, into the chair of the Chief Land 
couple of years ago. The general system followed tn the first 

edition has been repeated, except that the desire to make each chapter 


some repetitive matter has been deleted, greater reliance being put on cross- 
referencing. Your present reviewer considers the result to be an improvement 
although in practice it may mean that a greeter amount of page-turning 
will be necessary than heretofore. 


The learned editor seems to have taken ful notice of detailed points 
made by reviewers of the first edition, but he has not met the more serlous 
observations on matters of principle made by Professor Crane in his review 
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at (1960) 28 M.L.R. 215; in particular there is still to be detected an almost 
uncritical devotion to the land registration system as we know it. The now 
well-known criticiams of the late Professor Potter on such subjects as over- 
riding interests, equitable easements and covenants for title (recently reinforced 
by Mr. Farrand in his two books on conveyancing) are not really answered 
at all, and it is still valid to use Professor Crane’s words about this edition 
also, that “the advocacy [in favour of the system of registered conveyancing] 
at times becomes exaggerated.” With all respect to the Chief Land 
Registrar, he might be doing the legal profession and the public at large an 
even greater service than he does with this book, if be were to pin-point the 
few defects of the system, recognise them as such and agitate for their 
reform. In Re Boyle's Claim [1961] 1 W.LR. 889 (discussed at p. 904) 
it transpired that the claimant was able to obtain £750 from the compensation 
fund in a case where an entry on the register was wrong, but it was also clear 
that if the whole of the piece of land to which it was held the claimant was 
not entttled, had in fact been occupied by another person at the time he 
took his transfer, be would not have been entitled to any compensation; the 
limits of the “state guarantee” of title can clearly be appreciated only by 
lawyers, and our registered land system has not yet really simplified 
conveyancing to the extent that “a purchaser can at once safely accept the 
title offered” (see p. 11). 

The present edition is some fifty pages longer than the first, but it costs 
no less than four guineas more; is this scale of increase really Justified? Also 
the book seems to weigh much more in proportion to its predecessor; but it is 
certainly in more handsome covers. The contents remain the only compre- 


J. F. Ganwen. 


Baxxiva Law For Truster Saves Bangs. By C. L. LAWTON, 
Barrister-at-Law. [London: The Savings Banks Institute. 
1964. xv and 278 and (index) 18 pp. £1 net.] 

Tun passing of the Trustee Savings Banks Act 1964, which conferred upon 

the trustee savings banks the power to open current accounts for their 

depositors and was, therefore, within tts somewhat narrow compass quite a 

revolutionary measure, has brought these banks, although no doubt to a 

somewhat limited extent, within the area of commercial banking, and thus 

raised a number of dificult problems of legal principle. The statute itself 
also raises a number of points of construction. The need for a textbook on 
the law of banking, as far as it is applicable to savings banks, which must 
have been felt for a long time by the increasing number of people who work 
in these institutions, thus became urgent. The volume under review by 

Dr. C. L. Lawton, a recognised authority on the subject, is therefore 

particularly welcome. 

It should also be read by all those who are interested in banking law 
generally, and in that difficult and fascinating subject, the lew of negotiable 
instruments. I have myself enjoyed it enormously, in spite of the fact that 
it contains a number of statements with which I cannot agree and others in 
which I find myself tempted to pick holes. Dr. Lawton has a distinctive 
personal approach to his subject; brings to it an acute mind well informed by 
an understanding study of the cases, and 1s always prepared to advance an 
opinion, even though it may be heterodox. A book by such an author cannot 
fail to be stimulating. 

On the other hand, I cannot help wondering whether his book which is 
obviously intended as a textbook for the officers of the trustee savings banks, 
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most of whom cannot have much basic legal knowledge, is not altogether too 
advanced and difficult, at any rate over much of tts exposition and argument. 
For example, how many of them will understand the reference to “waging 
his law” (p. 88), the attempt to explain asswepsit in a footnote (p. 29), or 
Indeed the explanation of waiver of tort by Lord Stmon in United Australia 
Id. v. Barolays Bank Ltd! Would it not be better to refer the student 
on these and other similar complicated topics to the recognised textbooks 
where they are explained at reasonable length? Also the summarised facts 
of the cases discussed are often set out in a complicated way which many 
students are likely to find difficult to grasp: thus although I am familiar 
myself with Penmownt Hstates Ltd. v. National Provincial Bank Ltd.* I had 
to read the summary of the facts more than once in order to get them clear 
in my mind. 

Dr. Lawton’s approach to his subject is through contract and tort which 
la, I think, the logical and proper one, though it is not usually followed. His 
first chapter, entitled “ Banker end Customer,” is really concerned with the 
contractual relationship between these parties: it contains an excellent analysis 
of the terms implied in such a contract. His second, entitled “The Banker 


is 
does not flatly tell his students that most of what he is saying does not apply 
to thelr work. In the result these first chapters will paradoxically be more 
valuable as supplementary reading for students of the law of commercial 
benking than for those of savings banking. 

The third chapter contains a short but stimulating account of the general 
law of negotiability. The remarks about the currency aspects of negotiable 


to two substantial chapters on cheques, the 
one dealing with the position of the paying banker, and the other with that 
of the collecting banker. The points here are refreshingly supported by well- 
chosen passages from judgments in the leading cases. These aspects of the 
law of cheques will certainly be to a large extent applicable to savings bank 
current accounts, but difficult problems will undoubtedly arise. For example, 
will the crediting of cheques paid in for collection to such accounts be regarded 
as transferred to the banks es holders within the rule in the famous Gordon 


282 THE MODERN LAW REVIEW Vor. 28 


case?® Dr. Lawton’s discussion of such problems cannot fall to be of value 
to his readers, for he has pondered them carefully and shrewdly. Also he 
has obviously given much attention to the Cheques Act 1957 on which he 
raises some interesting points. For example, he suggests that the altered 
wording used in section 4 (1) of that Act may have had the effect of altering 
the law as laid down by the courts on the construction of section 83 of the 
Bills of Exchange Act 1882 and the Bills of Exchange (Crossed Cheques) Act 
1906 and thus may have provided at any rate one case where a banker who 
has collected for himself as bolder cheques originally received for collection 
from a customer may be able to rely upon the protection against conversion 
afforded by the section. The analysis (p. 187 et seq.) of the possible alternative 
claims by the true owner of a cheque which has been converted both by 
customer and banker, and of the possibility of claiming also for “money had 
and received ” in these cases is Interesting and might well be useful in practice. 
At the risk of seeming pedantic, however, I cannot let the statement that proof 
of damage is necessary to found an action in conversion (p. 188) go unchal- 
lenged: indeed Dr. Lawton seems to contradict himself a couple of pages 
later. Conversion is an action in trespass not on the case, so that the tajuria 
is sufficient without proof of dameum. 

In his final chapter Dr. Lawton discusses the new current account service 
which the Savings Banks will sbortly be offering their customers. Although 
the whole book leads up to this it is not one of the most substantial chapters. 
This is understandable as most of what is relevant has already been 
said in the previous chapters. There is indeed a fair amount of repetition, 
not only here but throughout the book. Nevertheless Dr. Lawton has some 
interesting and important things to say in his concluding pages. The 1964 
Act is not always as clear as it might be. Thus current accounts can only 
be drawn on by cheque or by “written order given to the bank” Dr. Lawton 
holds the clear view that this means that the order must be actually handed 
to the bank. If this is so which seems to me very doubtful the so-called 
impersonal order, as Pay Cash, which is not technically a cheque cannot be 
effectively used except by thé drawer himself. Again the Act requires that 
before a current account is opened, the bank must make such inquiries as 
appear to be necessary to satisfy itself that the applicant is a suitable person 
to operate such an account. The origin of this is no doubt the rule laid down 
by the courts as necessary for the exercise of due care under section 83 of 
the Bills of Exchange Act 1882. But it does not necessarily follow that the 
tests will be the same, or indeed that this requirement replaces the need for 
a possibly more extensive care at the opening of the account for the purposes 
of section 4 of the Cheques Act 1957. There are, no doubt, a number of 
similar problems arising out of the 1964 Act to be solved. 

It is hardly necessary to point out that since the savings banks do not 
provide the same range of services as the commercial banks, and do not 
make loans to customers, many of the topics discussed in the textbooks on 
the law of banking are not dealt with by Dr. Lawton in his work. 

This book is published on a non-commercial basis by the Savings Banks 
Institnte—no doubt primarily for its members—which enables it to be sold 
at a very low price. This fact and the quite remarkable increase in savings 
bank accounts, which has taken place since the end of the war, not to mention 
its many excellent qualtties will undoubtedly lead to the publication of further 
editions. In these Dr. Lawton will be able to remove the few blemishes now 
existing, in particular, to reduce the number of repetitions, to improve the 
index, and increase the amount of cross-referencing. Dr. Lawton might also 
consider the advisability of extending his references which are at present 
confined to the leading textbooks, to articles in the learned periodicals, and 
tn the various banking journals which are often of excellent quality. Most, 
if not all, of the cases which he discusses will be found in Legal Decisions 


* Capital d Countics Bonk Ltd. v. Gordon [1008] A.O. 240. 
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Affecting Bankers published by the Institute of Bankers: these volumes 
should be more easily obtainable by the majority of those for whom this book 
is Intended than are the Law Reports proper. Some reference also could 
usefully be made to Dr. Lawton’s own volumes, which are presumably 
accessible in all the savings banks. 

C. 


THe PERACTITIONER’S GUIDE TO Hme-Purcnase Cases. By Haroro 
Brown, Q.c. [London: Sweet & Maxwell. 1965. Ixy and 
271 pp. £2 ðs. net.] 


“Tum case of Ooggs v. Bernard is one of the most celebrated ever decided in 
Westminster Hall, and justly so, since the elaborate judgment of Lord Holt 
contains the first well ordered exposition of the English law of batlments.” 
Such was the verdict of John Wiliam Smith in 1887. Borrowing the language 
of Bracton and Justinian, Holt had identified under its eppropriate Latin 
name every type of bailment which was known to the common law. But of 
course he never thought of looatio-emptio. It would, I am sure, have 
astonished him to be told that 250 years later this type of beflment would not 
merely have established itself as a legal concept but have become a way of 
life for the average English householder. Smith would not have thought of it 
either, for Smith had never heard of the internal combustion: engine. Nor, one 
suspects, had the draftsmen of the Bills of Sele Acts. They may have hoped 
that no one would drive a coach and horses through thelr handiwork but 
could hardly have guessed that almost anyone would be able to drive a 
second-hand motor-lorry through ft. Indeed, ft 1s not unlikely that had the 
Judges of the last century foreseen that by the middle of this one motor- 
cars on the road would be numbered by the million and that about 60 per 
cent. of them would be bailee-driven such cases as Yorkshire Wagon Oo. v. 
Machure (1882) 21 Ch.D. 809 and Beckett v. Tower Assets Oo. [1891] 1 Q.B. 1, 
would have been decided differently. We have tt on the highest authority 
that the purpose of the Bills of Sale Act 1878 was “to prevent false credit 
being given to people who had been allowed to remain in possession of goods 
which epperently were theirs, the ownership however of which they had 
parted with” (per Lord Halsbury [1903] A.C. 281 at p. 285), and that the 
purpose of the Act of 188% was “to prevent needy persons being entrapped 
{nto signing complicated documents which they might often be unable to 
comprehend, and so being subjected by their creditors to the enforcement of 
harsh and unreasonable provisions” (per Lord Herschell (1888) 18 A.C 554 
at p. 560). The stultification of both these purposes by salesmen and finance 
houses is one of the most startling legal achievements of this century. On 
the other hand, I suppose that no social service has been so potent as hire- 
purchase in providing a high standard of living for the wage-earntng classes. 
Legal theory and social need have come into head-on collision and it is no 
Wonder that the law is looking somewhat battered. Moreover, every attempt 
by Parliament or the courts to patch up the legal mess has resulted (however 
socially successful it may have been) fn making the law more inscrutable. 
Hence the need for a book like this 
Judge Brown has collected all the significant cases on hire-purchase from 
1878 to 1965 in chronological order and has fn each instance summarised the 
facts and the grounds of decision with as much lucidity as the nature of the 
subject permits. He was well aware that some people might think chrono- 
logical order to be the wrong order, but he has given very good reasons in 
his Preface for choosing it, and has m my opinion succeeded completely in 
its disadvantages by providing an elaborate and heavily cross- 
referenced index at the beginning of the book. (In most law books the index 
is at the end, but Judge Brown’s arrangement seems to me to be an improve- 
ment) To my own taste, the chronological scheme is entirely right It 


284 THE MODERN LAW REVIEW ‘Vor. 29 


enables one to follow from its beginnings to the present day what is surely 
one of the most outlandish episodes in legal history. But, as its title 
indicates, the book is one for practitioners, not for legal or social historians, 
and I cannot think the practitioner will find the chronological scheme to be a 
disadvantage. Suppose, for instance, he wishes to penetrate the jungle of case 
law on the question whether a depreciation clause is invalid as being a 
penalty. He can readily find out from the index which of the recent multitude 
of cases on the subject are actually the most recent. That the cases will 
serve more to muddle him than to enlighten him is not Judge Brown’s fault. 
On the contrary, it is his virtue that he has shown the practitioner where to 
find all the ammunition he needs for muddling anyone else. “On occasions,” 
he says, “one is left with the suspicion of a lack of uniformity in some of the 
principles stated in the higher reaches of the law.” This masterpiece of 
meiosis proclaims better than any publisher’s blurb how ill-equipped will be 
the practitioner who does not possess this book. 
C. P. Harvey. 


Toe MERCANTILE AND ĪNDUSTRLL Law oF ScoTLanD. By J. J. Gow. 
[Edinburgh: W. Green & Son. 1064. cix and 768 and (index) 
1l pp. £7 7s. net.] 


Tms new book is complementary to Professor T. B. Smiths A Short 
Commentary on the Laws of Scotland (also published in England as Scotland: 
The Development of its Laws and Constitution). That book deals with the 
bulk of Scots law including the principles of the law of obligations and 
property, and this one hives off and separately treats the main departments of 
what might now be called generically “economic law” as well as providing 
a difficult synoptic treatment of the general rules of contract. 

Any modern legal system to maintain {ts doctrinal viability and 
independence must be able to support the production of major textbooks, and 
the present attempts by Scots lawyers to create up-to-date treatises to 
document and transmit their law must attract sympathy. There is consider- 
able poignancy in Professor Gow’s lament for established rules of Scots law 
which have been left in neglect, and which the reduced morale of Scots lawyers 
has allowed to be ousted by unharmonious English doctrines. The present 
trenchant and exhaustive account should do much to prevent or reverse such 
grotesque occurrences as the extension to Scotland of the English law of 
hire-purchase. The Hire Purchase Act 1964 (noted Im an addendum) altered 
Engiish law by both amending the existing rules contained tn the Acts of 
1988 and 1954, and adding new rules (principally on a “cooling-off” period). 
This was complicated enough. For Scotland the Act of 1964 created a new 
principal Act corresponding to the English Act of 1988 as amended, and some 
additional rules extending to Scotland the new rules created in 1964 for 
English law, a most piecemeal and desultory piece of legislation. Likewise, 
the Sale of Goods Act 1998, a codification of the English lew by an English 
lawyer, was extended almost unchanged to Scotland and imter aka super- 
imposed, in the author's view, a quite unnecessary and inappropriate scheme 
of implied terms on the Scots common law rules, which were elegant and 
simple. He argues that to override the rule of oaveat emptor spelled out in 
the Act (though since qualified in English decisions) the native doctrine of 
good faith should be recalled from desuetude. In other branches of law he 
calls attention to the pusillantmous adoption, in problems peculiar to Scots 
law, of Engish decisions (of which in their native habitat he shows a wide 
and accurate knowledge). 

Given the sternly nationalistic standpoint of the author, the rigorous 
treatment of the law and the authoritative and scholarly tone of the book 
make it a most valuable textbook, the equal of which, incidentally, is hard to 
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find amongst English textbooks on commercial lew. The citation of authorities 


is enormous and the indexing very adequate. 
C. A. Wesrom. 


THe QUANTUM or Damacrs In Bopry AND Fata Inzgury Cases. 
Second edition. By M. M. Connrrt and J. L. Bucuanan. 
[Capetown: Juta & Co. 1964. 572 pp. £8 8s. net. ] 


Tus book is the South African equivalent of the deservedly popular Kemp 
and Kemp books on Quantum of Damages in Personal Injury Claims and 
Fatal Injury Claims. It follows the same pattern of a Part I devoted to 
general principles and a Part II of reports of cases classified according to 
the nature of the injuries. The decision to make the work a loose-leaf volume 
seems wise for a practitioners’ book of this kind. The exposition of general 
principles is accurate and the selection of cases is judictous. 

The English reader is particularly interested in comparing South African 
law with his own. Differences of principle are surprisingly few, despite 
the civil law basis of South African law. Here and there one picks up an 
interesting difference: a husband has no action for loss of his wifes services, 
yet he may still recover damages in respect of expenses incurred in connection 
with the cost of her being transported to hospital to visit and minister to 
him. The most striking difference js the much greater sophistication of the 
South African Judges in the calculation of damages for loss of earnings. 
Actuarial evidence is relled on as of course, the basis of judicial assessment 
of general damages is overtly expressed, the Judges really understand the 
subtleties of discount and contingencies. Would that the English judges 
could be similarly instructed and end their present method of concealing thelr 
calculations within the lump-sum award of general damages. 


Harry Srarer. 


Law RELATING ro HOSPITALS AND KINDRED Instirurions. Fourth 
edition. By S. R. SPELLER, 0.B.E., LL.B. [London: H. K. 
Lewis & Co. 1965. xxxvi and 668 Pp- £5 5s. net.] 


For the hospital administrator and for those called upon to give legal advice 
to the hospital administrator, Mr. Speller’s book is, of course, the Bible. 


(s.g, the sweeping changes introduced by the Mental Health Act 1959). 
The author has assimilated this new material most successfully (and nowhere 
better than in the passages relating to mental health) and bas done so by 
pruning much of the material of a more general nature that appeared in 


Although this work has been mainly aimed at the administrator and the 
student of administration, the author’s approach has always been that of a 
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as great as those during the past nine years, we may express the hope that 
the next edition will not be so long in appearing: in minor detaile, alas, even 
some of the present edition is already outdated. 


Inrropuction To Moner Hixvv Law. By J. Duncan M. Drneert, 
M.A., Ph.D., of Gray’s Inn, Barrister-at-Law, Professor im 
Oriental Laws in the University of London, Tagore Professor of 
Law for 1958, University of Calcutta. [London: Oxford 
University Press. 1968. xciv and 556 and (appendices) 88 
and (index) 9 pp. 53s. 6d. net.] 

Tum present reviewer is thankful to Professor Derrett, not only because he 

has made available a modern book on Hindu law which is comprehensive and 

well documented but also and principally because the approach and treatment 
of the book provides a springboard, probably for the first time, for all future 
discussion and development of this subject. 

The constitutionmakers of India aspired to create a uniform civil code, 
thus removing a major hindrance to the integration of the varlous peoples 
of the sub-continent. Unless a system of rules which govern a community and 
its legal relationships is treated on a secular plane one is always lable to 
get entangled in non-legal controversies which will prevent rational criticisms 
of those rules. So long as Hindu law is considered as something specially 
comprehensible only by a Hindu or the existing civil rules of the system 
alterable not according to the felt needs of contemporary society but according 
to what is laid down, probably thousands of years ago in the Vedas, the 
entire path of progress intended, e.g, by the extension of the definition of 
Hindu to include Buddhists, Jains and Sikhs would be obstructed. It is 
therefore a pity thet the endeavours of the Government of India to realise 
the modernisation of Hindu law in the form of a complete code covering all 
aspects of Hindu lew, so as to avold the present defects of partial codification 
was frustrated by forces pulling in the opposite direction. 

This need for modernisation is not ea feature peculiar to Hindu law. 
Mahommedan law which is of a later origin than Hindu law required and 
recently received in some measure fundamental amendments in its law of 
inheritance in various states in which it is the law of a large section of the 
inhabitants. Professor Anderson observed that many rules of Islamic law 
“no doubt made sense when life was organised on a tribal basis, but exasper- 
ates many urban Moslems today” ((1965) 14 I.CL.Q. 849, 850). About 
the old conception of the immutability of the Moslem law based on the 
Islamic scriptures, which conception to a great extent agrees with that 
obtaining in many quarters about Hindu law, the same writer observes “ it 
was not for the law to evolve to suit the changing patterns and needs of 
society, but for society to reflect the divinely provided blue-print of the law.” 

The forward-looking endeavour of Professor Derrett is observable in the 
method of teaching recommended in the preface, in the order adopted in 
stating the sources of Hindu law and in the criticisms made avalleble in 
controversial areas throughout the book. Thus, to put in the forefront of 
the sources of Hindu law the Hindu Code (p. 7) tellingly Mlustrates what the 
present reviewer has in mind and approves. It is not proposed to summarise 
the contents of the eleven chapters of the book, which has already been 
described as comprehensive. Inquiries among teachers of Hindu law in 
India have elicited a very favourable response about the effectivencas of the 
book as a teaching tool The current law is distinguished by black marginal 


normally, but the first class 11.3. man or woman also. It assumes the 
presence of a teacher to guide and fill in the details. The discrepancies 
between high courts are covered and very painstakingly evaluated. References 
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to recent cases are supplied with a very healthy injunction to the student 
at the outset of the book not to look at any pre-1980 case on Hindu law 
which is not mentioned in this book (p. 6). 

The legal literature is sufficiently covered and any student who wants to 
follow up a particular track hes ample materials to give him light. It would 
have been enough if Professor Derrett had called the Hindu law, in operation 
before the so-called Hindu Code, the “pre-Code law.” In any cese the term 
“ Anglo-Hindu ” law ought to be dropped in the next edition 

The treatment of Hindu law in East Africa and the statutory basis of ft 
available in this book is a great help to African students and lawyers. To 
the knowledge of this reviewer this has not been attempted on this level 
before. The discussion of English cases on every relevant point of Indian law, 
especially in the discussion of those provisions of the Hindu Code which 
have their inspiration from the English lew, is helpful in interpretation and is 
welcome from the comparative point of view, especially in the area covering 
matrimonial law, but care must be taken here to remember that Indian 
draftsmen took suggestions not only from English sources but from others 
also. 

The book is invaluable to all students of Hindu law at all levels. 


A. T. Manxosr. 


Lre Drorr pe Visrre DES PARENTS SÉPARÉS DE LEURS ENFANTS EN 
SUISSE, EN FRANCE ET EN ALLEMAGNE. By Maunice MARTHALER. 
euchatel: Editions Delachaux & Niestlé. 1968. 170 pp. 
Price not stated).] 
Oxz of the more melancholy sets of papers that have come this reviewer's way 
was the dossier of a French avoud who acted for the paternal grandparents 
im a claim for access to their little grand-daughter, deliberately kept from 
them by thelr daughter-in-law on the ground that they were a disruptive 
influence. They lost, appealed and lost again. The litigation cost them a 
hundred pounds. The English lawyer who comforts himself that this at 
least could not happen here may still find much that is relevant and of 
interest to him in Dr. Marthaler’s comparative study of the right of access to 
children in Swiss, French and German law. 
It is a commonplace that matrimonial discord hits the children hardest. 


as accomplices to the detriment of their child.” This is the social problem 
at the heart of this quite short but most penetrating book. 

Divorce, however, is only one, if the classic, occasion for depriving a parent 
of custody. The author is concerned with parental access where custody has 
been lost for whatever cause. Thus, he includes such instances as illegitimate 
birth, where it is the putative father who may seek access to his child; or 
adoption, where the natural parents may be the claimants; or the placing of 
a child with foster-parents or in an institution, where the parents may retain a 
right of access although both are deprived of custody for unfitness. The wide 
reach of his theme also takes the author beyond the book’s title in order to 
consider the rights of access enjoyed under French and German law by 
grandparents. Reference, too, is made to some bold French caselaw admitting 
claims for access on the part of collateral relatives or such strangers in 
blood as foster-parents and god-parents. 
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Dr. Marthaler brings to his task not only a legal training but also extensive 
experience in social work. This last lends authority to his critical analysis of 
what is more often judiclel practice than actual statutory provision in the 
three legal systems under review. It also explains his fervent advocacy for 
the paramountcy of the child’s interests. Among his proposals for reform, 
some may prompt fresh thought about English law and practice. For 
example, he suggests that custody and access should be matters not for the 
divorce court but for the judicial authority normally concerned with questions 
of guardianship; in an English context this would shift these delicate decisions 
to the magistrates’ courts (or to the family courts we are now being promised). 
Again, he asks whether the beneficiary of the right of access should not be 
the child rather than the parent (or other relative) and draws the analogy, 
valid in continental law, with the vesting directly in the child of its right to 
maintenance. Throughout the book he emphasises the need for the judiciary 
to be buttressed with adequate supporting services, medical, psychiatric and 
social, upon whose reports the judge can then reach an informed and 
meaningful decision. Here he refers approvingly to the enqulie sociale 
introduced into French practice in 1943. His conclusion, however, is that none 
of the three countries have yet woke up to the enormity of the problem: as 
he dramatically puts it, “The network of human relationships, thrown into 
disarray by a certain weakening of the institution of the family, presents 
problems quite as important and urgent as the national road network and 
{ts bottlenecks.” Probably most of us, even if motorists, would accept this 
sensible Swiss view of social priorities. 

: L. Navos Brows. 


A DELIKTUÁLIS FeELeLÖssÉG A TÁRSADALOM ÉS A Joc FEJLÖDÉSÉNEX 
TörTÉNETÉREN (Delictual Liability in the History of the 
Evolution of Society and Law). By Ferenc MínL. [Budapest: 
Akadémiai kiadó. 1064 620 pp.] 


Tus is avowedly an ambitious book. It sets out to present what, according 
to the author, has never before been attempted in either capitalist or socialist 
jurisprudence: an historical synthesis of delictual liability. Prudently, Dr. 
Madl tones down his rather controversial statement about the total lack of a 
study of this kind by saying that this gap in the literature is “a mere formal 
deficiency ” (p. 591).1 

The book is divided into five main chapters and an Appendix. The main 
chapters deal with delictual Mebiltty in, respectively: pre-historic society, 
antiquity, feudal society, the capitalist legal system, and the law of socialist 
states; the Appendb gives an outline of the problems of tort arising from 
the conquest of outer space. In its turn, each chapter contains an analysis of 
the economic and social problems giving rise to delictual liability; this is 
followed by a general survey of those sources of law which, in the given 
period of history, were considered to be of a basic character and thus formed 
the background to the specific regulation of torts; and finally, against this 
background, the specific rules relating to torts are explained. Thus each 
chapter contains, in layers superimposed upon one another, an historical, 
sociological, jurisprudential and comparative study of the problem. The 
result is a collection of materials and comments which is not easy to read; 
but the work as a whole is tmpreasively erudite and useful 

Given the author’s general preference for the socialist solution of legal 
problems, one would have expected his chapter on the law of socialist states 
to be the most stimulating. In effect, it comes as something of an antclimax. 
But that is not, of course, the author’s fault. Clearly, this part of the law 
of the socialist states is still in a state of flux. In principle, full reparation 


1 All page references sre to the Hnglish Summary found at the end of the book. 


Man. 1966 REVIEWS 289 


is due for “disapproved” (is. delictual) conduct; but non-pecuniary, e.g. 
moral, damage cannot “in general” lead to financial compensation. Again, 
in the case of dangerous activities, the rule is strict Hability; but if the injury 


the irregularity of the procedure has been pronounced in a juridical or 
disciplinary action...” (p. 618). Liability om aequo ot bono is, as a general 
rule, not admitted; on the other hand, “under the conditions of socialist 
society the pre-requisites of introducing Habflity Insurance in an ever widening 
scope of damages are constantly ripening” (p. 619). 

On the whole, one is not left with the tmpression that, up to this point of 
time at any rate, the laws of the socialist states have produced stmpler or 
better solutions than those of the western industrial democracies. On either 
side, the law of torts is largely unsatisfactory and in need of fundamental 


reform. 
Awrowra Grrr. 


Das Drorscue Sreercur. First edited by Georg Schaps and others. 
Third edition. By Hans JÖRGEN Apnanam. Vol. 8 and index 
volume. [Berlin: Walter de Gruyter & Co. 1964. 1578 and 
200 pp. All three volumes DM.1090.] 

Tms volume concludes the monumental work on German shipping law, the 

use of which is made easier by the separate index volume. Over two-thirds 

is devoted to the labour law of the Federation and its Lander and to inter- 
national agreements; the law relating to sea lanes and ports; inquiries into 
marine casualties; pilots; and collision regulations. 

Nearly one-third is supplementary to the first two volumes, bringing the 
state of the law described there to July 14, 1968. New material includes the 
convention on the Itabflity of operators of nuclear shipa, an excursion into 
the degree of state control of merchant shipping in France, German legislation 
relating to the pollution of the sea by ofl, and material on international 
fisheries. A subject covered that is of special Interest is the mortgaging of 


of the greatest value to the practitioner, and generally conveys a vivid picture 
of the vast dimensions of the subject itself and the many fields on which it 
impinges. 

O. C. Gus. 


Carmona, Law IN NIGERIA (EXCLUDING THE Norta). By C. O. 
Oxonkwo and M. E. NAISH. [London: Sweet and Maxwell; 
Lagos: African Universities Press. Law in Africa, No. 9. 
1964. xxxviii and 868 and (index) 10 pp. £2 10s. net.] 

Tar Criminal Code of Nigeria first became law sixty years ago, and it is now 


Like some other colonial codes, Nigeria’s has on occasions in the past 
suffered the indignity of being ignored by the courts in favour of more 
familiar common Jaw rules, and the courts have never considered the full 
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implications of some of the Code’s most important sections. Tbe authors 
are to be congratulated on having made this examination. Their treatment 
of the difficult section 94, which deals with criminal responsibility for unwilled 
acts and accidental events, is particularly good: the main discussion of the 
section is lucid, and its possible effects are fully explored in the chapters 
relating to substantive crimes, in such a way as to distinguish clearly between 
settled law and the authors’ opinions. For the English lawyer, and your 
reviewer can only judge the book from that viewpoint, there is especial 
interest in the authors’ attempts to exclude the doctrine of “transferred 
malice,” a doctrine the English books seem to accept with surprisingly little 
criticism. 

This book is by no means confined to a commentary on the Code. There 
are comparative references to the Queensland Code, largely identical with 
Nigeria’s, and with the Northern Penal Code, and there are useful accounts 
of the approaches of the various common lew jurisdictions to problems such 
as insanity and automatism, on which Nigerian case-law is sparse. 

The authors try to enlarge the scope of thelr book still further by 
discussing the social context of the criminal law. They succeed in avoiding 
the danger of fadle generalities but some of this discussion, notably on 
sentencing, suffers from the absence from the text of some basic factual 
information. Details of the available forms of penal treatment have to be 
hunted for in footnotes; and elsewhere there are footnotes which contain 
miniature case-notes which deserve to be incorporated in the text if they 
are to be retained. 

But throughout this is a most readable and balanced textbook, which will 


be essential reading for all students of Nigerian law. 
J. D. MoCruman. 
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COLLUSION AS A’ DISCRETIONARY BAR 
TO DIVORCE 


In 1968, collusion, long one of the bulwarks against the granting of 
consent divorces, ceased to be an absolute bar to relief and became 
a discretionary bar only. Although it is still too early to tell what 
will be the ultimate effect of this change in the law, at present it 
seems that there is a fair chance of its leading to the introduction 
of divorce by consent by the back door. 

The Morton Commission of 1986 had not reported in favour of 
making collusion a discretionary bar. On the contrary, it expressly 
recommended a statutory definition of collusion so as to make it 
clear that no spouse was to be permitted to put forward a false 
case, withhold a just defence, or to bribe, or take a bribe, to secure 
prosecution of divorce proceedings. On the other hand, it recom- 
mended that parties be allowed to make reasonable arrangements 
regarding maintenance, custody of children, costs and the division 
of the matrimonial home and its contents.? Clearly, the new pro- 
vision is capable of a more liberal interpretation than the Morton 
Commission’s proposals, but, equally clearly, the outcome must 
depend entirely on the attitude adopted by the courts. A restrictive 
interpretation might achieve no more than if the legislature had 
chosen to enact the Commission’s proposals. 

When embarking on a discussion of the long-term effects of the 
provision upon the present form of antagonistic divorce suit and 
the doctrine of the matrimonial offence, it must be remembered that 
it forms part of an enactment which, as originally conceived by its 
promoter, Mr. Leo Abse, had as its primary objective the introduc- 
tion of the doctrine of breakdown of marriage. It was proposed 
that, subject to certain financial and other safeguards, either spouse 
might petition for divorce on the ground that the parties had been 


1 Matrimonial Causes Act 1968, s. 4. Now s. 5 (4) (a) of the Matrimonial 
Causes Act 1965. 
3 Report of the Royal Commission on Marriage and Divorce, 1956. (md. 9678, 
Part I, pp. 60-70, pars. 285. 
241 
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separated for at least seven years, provided that there was no 
reasonable prospect of reconciliation. The proposal had been 
reluctantly withdrawn at the commencement of the Report Stage in 
the Commons owing to the mustering of much opposition from 
influential quarters. Mr. Abse was informed that if he wanted to 
save the remaining clauses of his Bill he would be well advised to 
drop the controversial “ seven years’ separation ’’ clause. Bowing 
to the inevitable, he did so, and that is the last that Parliament 
has heard for the time being of the introduction of the doctrine of 
breakdown of marriage. 

Despite their desire not to be branded simply as obstinate 
adherents to outmoded tradition, it was plain that the opponents of 
the clause still rested their opposition upon a deeply felt revulsion 
towards divorce by consent and an unswervable objection towards 
the divorce of a spouse who had committed no recognised matri- 
monial offence.* Archbishop Ramsey was voicing the opinions of 
many when he asked, “ Is it right to try to legitimise children by 
divorcing someone else? ” ¢ Viewed in this context, it becomes 
plain that no judge ought to regard his new power to grant relief 
despite the presence of collusion as a licence to allow divorce by 
consent. To permit such a development would be entirely to ignore 
the court’s manifest duty to interpret the new provision with due 
regard to the code of law of which it forms a part. 

It is in the light of the above background that the cases decided 
under section 4 of the 1968 Act fall to be considered.* The first 
opportunity for expressing an opinion es to when the court would 
feel free to exercise the discretion went to Wrangham J. In Head 
(formerly Com) v. Coa,* the wife petitioned for divorce on the ground 
of her husband’s cruelty. By his answer, the husband denied the 
allegation, cross-charged the wife with cruelty and adultery and 
prayed for divorce, asking the court to exercise its discretion in 
respect of his own admitted adultery. The wife denied both cruelty 
and adultery. At the commencement of the hearing counsel for 
the wife informed the court that the parties had arrived at an agree- 
ment to the following effect: the cross-charges of cruelty should be 
abandoned, the husband should not pursue his charges of adultery 
against the wife, and the wife should proceed to rely only upon the 
husband’s admitted adultery, obtaining leave to amend her petition. 
accordingly. It was further agreed that the wife should consent to 
her prayer for maintenance being dismissed, that the husband should 
abandon all claim to any interest in the former matrimonial home, 
and that the husband should defray his wife’s costs and £10 towards 


3 Gee, for example, the speech of the Solicitor-General, Sir Peter Rawlinson: 
671 H.0.Deb., 5th series, cols. 865-866. 

4 950 H.L.Deb., Sth series, col. 1546. Mr. Abse had attempted to gain support 
for the clause by attracting sympathy for the position of children of 


unions. 
5 Bee now s. 5 (4) (a) of the Matrimonial Causes Act 1065. 
8 [1064] P. 2%. 
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the costs of the party cited. Counsel then asked the court to 
exercise its discretion in respect of this admittedly collusive 
agreement. i ' 

Wrangham J., delivering judgment, declined to give a fall 
exposition of the principles which should be borne in mind when 
exercising the new discretion. Nevertheless, he did indicate that 
he would be directing his attention to three matters—namely, 
whether implementation of the agreement would be likely to lead 
to a result contrary to the justice of the case, a result which would 
be prejudicial to the interests of any children of the family, and 
whether the court had been treated with complete candour. In this 
particular case only the first of these matters was in issue. His 
lordship stressed the fact that he had to be satisfied that he would 
not, by implementing the agreement, be granting relief on a non- 
existent offence, or to a party who would not have received it if 
all the facts had been before the court. On the facts as disclosed, 
he was unable to say whether either party would have succeeded in 
proving his or her allegations of cruelty against the other, or whether 
the husband would have proved his charge of adultery against the 
wife. However, it was clear at least that the husband had commit- 
ted adultery which the wife had not condoned as she had never 
known anything of it until the husband filed his discretion state- 
ment. The learned judge thus considered it highly probable that, 
whatever the eventual outcome of the other matters in issue, the 
court would have granted a decree nisi to the wife in respect of her 
husband’s admitted adultery. The husband had never suggested 
that this act of adultery had been conduced to by the witfe’s cruelty, 
with the result that it was unlikely that a decree would have been 
refused by reason of her own misconduct. He accordingly concluded 
that it was in the public as well as the parties’ interests that pro- 
tracted litigation, which would be unlikely to affect the ultimate 
result, should be avoided. ‘‘ In the circumstances,” he said, “ it 
seems to me that the agreement which counsel arrived at was an 
entirely sensible and proper way of arranging the affairs of these 
people so that the marriage could be lawfully terminated without 
undue expense, without exacerbating the parties and with 
dignity.” * 

With all respect to the learned judge, it is not at all clear just 
how, in face of the parties’ agreement, the court was to be certain 
that the wife’s alleged misconduct, if committed, had not materially 
contributed. to the husband’s guilt." The mere fact that the husband 
had not sought to prove this was valueless in view of his admitted 
desire for a decree to be pronounced in accordance with the terms 


T At p. 382. 

8 The husband's admitted adultery had been committed in 1940, whereas the 
Mae tia Meet ile Filo ee ene in 1948. 
Moreover, the husband's allegations of cruelty also refi the wife's 
conduct in or around those years. 


244 THE MODERN LAW REVIEW Vor. 28 


of the agreement. Surely, the very existence of the agreement 
precluded the court from exercising its statutory duty to inquire 
into the truth of the facts alleged, particularly with regard to the 
existence, or otherwise, of any absolute or discretionary bars to 
relief.° Cruelty and adultery are both discretionary bars to relief, 
and it is hard to see how the court could be fulfilling its duty to 
exercise its discretion judicially in respect of those bars, if the 
parties had by their agreement successfully precluded the court 
from investigating the facts. It seems that in such a case the agree- 
ment was very likely to produce a result contrary to the justice of 
the case—to apply Wrangham J.’s own test. 

If the court had not been precluded from investigating the 
substance of the various allegations, it might well have come to 
the conclusion that the object of the agreement was to ‘‘ buy off ” 
a substantial defence in return for the wife’s consenting to her prayer 
for maintenance being dismissed. That this may have indeed been 
the real truth of the matter becomes even more likely when the 
evidence upon which the court accepted that the husband had com- 
mitted adultery is examined. It appears that the court accepted, 
and was willing to act upon, the husband’s uncorroborated admis- 
sion of an act of adultery which had occurred some fourteen years 
Before the date of the hearing when he was unable even to remember 
the name of the woman. The husband was never in fact required 
to give the necessary evidence, but in these very doubtful circum- 
stances the judge was prepared to hold that he would have found 
adultery proved if he had heard the evidence. It is submitted that 
the court, by sanctioning the parties’ agreement, tied its own hands, 
and may well have assisted the parties to buy and sell their own 
divorce—conduct which has on more than one occasion been 
stigmatised as unlawful and reprehensible. 

Wrangham J. followed up his decision in Head v. Cow in the 
case of Ashlee v. Ashlee. This was a husband’s petition for divorce 
on the ground of his wife’s cruelty. The petition contained a prayer 
for custody of the son of the marriage. By her answer, the wife 
denied cruelty, cross-petitioned for divorce on the ground of her 
husband’s cruelty and prayed for maintenance and custody of the 
son. Immediately before the hearing the court was informed that 
the parties had arrived at an arrangement whereby the husband had 
agreed to abandon his petition and also his defence to his wife’s 
charges, in return for the wife’s consenting to her prayer for main- 
tenance and custody being dismissed. Wrangham J. heard the 
wife’s evidence and found cruelty proved against the husband. 


© Matrimonial Causes Act 1950, s 4 Now, the Matrimonial Causes Act 


1065, s. 5. 
10 See, for example, per Denning J. in Emanuel v. Hmonwol [1046] P. 115 


at p. 117. ; 
11 (1088) 107 8.7. 92 Ti is hoped that the accuracy of this article has not been 
too preity Dapatred: Dy-iho, grosdiy ceeds eines oe AN oor 
er ; 
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He then considered whether he should exercise his discretion in 
respect of the collusive agreement, stating that for this purpose he 
must be satisfied that he could give effect to the agreement without 
perverting the course of justice by granting a decree on an offence 
which had not been committed. This was a difficult question to 
answer since the circumstances were equally capable of giving rise 
to the inference, either that neither party would have obtained a 
decree, or that both would have, if the case had been tried out. 
However, the court was entitled to take mto account the undesira- 
bility of the charges being ventilated in open court, even in an 
undefended case.* Wrangham J. concluded, therefore, that he 
might properly grant a decree nisi to the wife and made an order 
in accordance with the terms of the agreement. 

The decision in Ashlee v. Ashlee presents even graver problems 
than those inherent in Head v. Com. At least in the latter case 
the parties’ agreement was incapable of affecting the question as 
to whether or not the husband had been guilty of adultery. That 
finding rested solely on the husband’s own admissions, and provided 
the court was willing to accept that evidence, doubtful though it 
was, it could at least be certain that it would not be granting relief 
upon a non-existent offence. The real question in Head v. Com was 
whether the court was justified in its assumption that it was not 
granting relief to a party who would not have received it if all 
the facts had been disclosed and the case fought out in the usual 
way. In Ashlee v. Ashlee, on the other hand, the parties’ agree- 
ment affected the very existence of the ground upon which the 
decree was based. It is true that the brevity of the report must 
create a danger of imperfect comprehension of Wrangham J.’s 
reasoning, but, even allowing for this, it is very difficult to see how 
the learned judge could have been satisfied that he was not granting 
a decree on an offence which had not been committed if, as he 
himself admitted, the circumstances were capable of warranting 
that neither party would have obtained a decree, had the case been 
fought out. Ashlee v. Ashlee originally came before the court as 
a husband’s petition on the ground of his wife’s cruelty. His 
abandoning of this petition and also his defence to his wife’s cross- 
charges in return for worthwhile consideration must surely have 
raised a strong suspicion that the wife was thereby assisted both to 


13 The report does not make it clear whether there was something in these 
perii charges which made it undesirable that ‘hey should be ventilated 
aa eurt, or whether it was a general undesirab ity which his lordship 


in these 
that it woul be granting relief upon a non-existent offence or to a 
Sko wouldcnot have; teseived ih a the case, had bok Toni oot io (at 
. 814-815). In view of the significance of this point, it is to be 

that did not see fit to indicate how he came to be thus sati 
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prove her case and also that she was a worthy recipient of relief. 
It is hard to resist the conclusion that the court, by approving the 
terms of the parties’ agreement, was sanctioning an arrangement 
which amounted in effect to the “ buying off’ of a substantial 
defence in return for the wife’s abandoning her claims to mainten- 
ance and custody of the son. That this was not regarded as likely 
to produce a result contrary to the justice of the case must remain 
a source of no little astonishment. 

An opportunity to see whether the wind of change had blown 
right through the Divorce Division was afforded when two further 
cases followed hard on the heels of Head v. Com and Ashlee v. 
Ashlee. In Dredge v. Dredge, Scarman J. had his chance to 
indicate the lines on which he would be exercising the new discretion. 
This was a wife’s petition for divorce on the ground of her husband’s 
desertion. Her counsel informed the court that originally the 
husband had proposed to defend the case by denying the wife’s 
allegations and counter-charging her with cruelty. Immediately 
before the hearing the parties had arrived at an agreement whereby 
the husband, who had intended to maintain his wife in any event, 
agreed to pay her a lump sum and weekly provision, and also to 
abandon his defence and counter-charge. His motive in agreeing to 
this arrangement was said to be in order to spare his family the 
distress of a long fought-out suit. Counsel then called the wife, 
who gave evidence relating both to the alleged desertion and also to 
the allegations contained in the husband’s now abandoned answer. 
Scarman J. stated that, despite assurances from counsel for both 
parties that the agreement in no way provided for the conduct of 
any aspect of the suit, the court had been put on inquiry by reason 
of the fact that the husband had only abandoned his defence after 
the agreement had been concluded. He observed that the court’s 
duty to inquire into the existence of collusion was as profound as 
it had been before the Act of 1968. That Act had merely given the 
court a discretion to grant a decree in circumstances where formerly 
there was no discretion. It had not become lawful to buy or sell 
divorce or separation. However, on analysis, the mamtenance 
agreement in this case revealed itself to be a perfectly proper one 
in that it did not provide for the conduct of the suit, nor did it 
embody a term requiring the husband to drop his defence. Thus, 
it was not a collusive arrangement at all and in these circumstances 
the court’s discretion did not arise. Scarman J, then went on to 
state that, if he were to have found that the object of the agreement 
was to “ buy off ” a defence, then even should that defence prove 


14 See also Murrell v. Murrell and Brown, The Times, December 6, 1968. Here, 
both pertica sarai agreed to drop crosscharges of cruelty and desertion, relying 
solely an on the of each other's admitted adultery, on 
condtion that t a oaye or maintenance be dismissed. W. J. 
Hela hip i Dan AI azirine y STAD ee ee re te hans 

ted a decree to both in accordance with the terms of the agreement. 
Times, January 18, 
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in the end to have been inadequate, he would have been very 
disinclined to have granted a decree. 

In Mulhouse v. Mulhouse,'* Sir Jocelyn Simon P. declared him- 
self strongly in favour of a restrictive interpretation of the new 
discretion, and, in so doing, delivered the first reasoned analysis as 
to why this was in his view the right attitude to adopt. At the 
commencement of the hearing of a wife’s petition on the ground of 
her husband’s cruelty, counsel for the petitioner requested the court 
to sanction an agreement whereby the husband was to abandon his 
defence in return for dismissal of the wife’s prayer for maintenance. 
Sir Jocelyn Simon P. held that section 4 of the Matrimonial Causes 
Act 1968 should not be interpreted so as to permit parties to a 
divorce suit to make agreements of this kind. 

In construing the section, the President applied the so-called 
** mischief ” rule, stating that the mischief which the clause was 
designed to remedy had been twofold. First, under the old law, 
even though parties had made a collusive agreement without being 
aware of its impropriety, and even though, on becoming thus aware, 
they had wished to discharge it, the court was still obliged to 
dismiss the suit, thereby forcing the parties to incur the expense of 
bringing another petition. Secondly, although it had never been 
collusion to come to an agreement regarding costs, damages, main- 
tenance and custody, and although a procedure did exist whereby 
such provisional arrangements could be brought before the court at 
an interlocutory stage, this procedure had not been universally 
known and understood." In the President’s opinion, the Act was 
clearly designed to remedy these ascertainable mischiefs, thus giving 
the court some guidance towards the proper interpretation of the 
provision in question. Moreover, there were at least six good 
reasons why the section should not be construed so as to allow a 
substantial defence to be “ bought off.” 18 First, failure to answer 
a charge had probative significance and might amount, in effect, to 
the buying of evidence m support of the petition. It was thus 
inherently likely to result in a decree contrary to the justice of the 
case. Secondly, a defence which was only abandoned for worthwhile 
consideration might well be a substantial defence, so that a decree 
pronounced in these circumstances might again be contrary to the 
justice of the case. Thirdly, the buying and selling of divorce or 
separation was contrary to public policy and, in that sense, unlaw- 
ful. If Parliament had intended to abrogate this rule it would have 
done so in plainer terms. Fourthly, the legislature had enacted that 
collusion was henceforth to be a discretionary bar to relief, not that 
it should be altogether discounted, so that clearly it was still 
regarded as an inherently undesirable activity. Fifthly, if origin- 
ally the parties were not in agreement concerning the material facts, 
16 [1964] 2 W.L.R. 808; [1064] 3 All B.R. 50. 


17 . the recommendations of the Morton Commission, noted above, p. 24l. 
18 [1984] 2 W.L.R. 808 at pp. 818-814. 
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then a collusive arrangement securing agreement would deprive 
the court unnecessarily of the advantage of the adversary procedure 
in the exercise of its statutory duty to inquire into the facts alleged. 
Lastly, if the agreement included a clause whereby the wife agreed 
to abandon for all time her claims to maintenance, then the effect 
might be to shift the burden for her support on to the general 
public through the medium of the National Assistance Board, 
whereas the burden should rest upon the husband. 

The President’s sole comment upon the earlier decisions of 
Wrangham J. was in the nature of an explanation as to what was 
meant by the requirement that the court, before approvmg any 
collusive arrangement, must be satisfied that it would not be 
granting a decree contrary to the justice of the case. In the Presi- 
dent’s view, this signified only that the court might regard benevo- 
lently an agreement which provided for the court, if it was satisfied 
on the uncontested evidence, pronouncing a judgment which would 
have been the likely outcome if there had been no agreement and 
the case had been fought out in the usual way. However, he did 
not indicate how it was possible to regard the agreement in Head v. 
Cow in that light.” 

Summing up what was, in his opinion, the correct attitude to 
be adopted towards the court’s new discretionary powers, Sir 
Jocelyn Simon referred with approval to the decisions in Thompson 
v. Thompson ® and Dredge v. Dredge.™ Those cases had made it 
plain that any agreement to abandon a real defence in return for 
the withdrawal of a claim for maintenance or other worthwhile con- 
sideration would not be sanctioned by the court. That was a 
correct view of the law. Moreover, since such an agreement inher- 
ently raised the possibility of a decree being granted contrary to 
the justice of the case, it was the duty of legal advisers to warn 
parties not to enter into one of this type in the first place. This did 
not signify, however, that a defence which had no real chance of 
success could not properly be abandoned. In addition, it was 
perfectly permissible and proper for the parties to arrive at a reason- 
able arrangement regarding damages, costs, maintenance and 
custody, etc. Such an arrangement might im itself lead a party to 
the conclusion that it was no longer in his best interests to contest 
the proceedings. But what was not permissible was to introduce 


19 At p. S14. For the President's comment on Ashlee v. Ashlee and Murrell v. 
Murrell and Brown, see note 18 above. 

æ= Unreported. November 4, 1063. This was a case tried before Baker J. at 
Newoastle Assizes. The court was asked to sanction an arrangement whereby 
the husband to drop his allegations of adultery, which had been 
pleaded as a enoe tothe wifo © ince ct doserhlon,, in trekir: for the. wite ë 
eet r a He Moe Baker J. refused to approve the 
arrangemen because he ‘ho tdt fundamentally objectionable that 
the parties should be permitted to uy and sell ihe dissolahon of their 
gig 4 See the report of Mulhouse v. Mulhouse [1964] 2 W.L.R. 808 
at p. 


31 The Times, January 18, 1964. 
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as a term of the agreement, so that it formed part of the considera- 
tion, the abandonment of a defence which was believed to be good.?? 
Finally, the President gave his opinion as to when the court was 
likely to exercise its discretion under section 4. Broadly speaking, 
the cases would fall into two types—namely, those where there 
was no danger of the arrangement resulting in a decree contrary to 
the justice of the case, and secondly, those where a bargain which 
might have had that effect had been discharged either before or 
after it had been brought to the notice of the court, provided that 
it was unlikely already to have resulted in an irremediable perver- 
sion of the course of justice. In the result, therefore, the President 
was not prepared to sanction the proposed agreement in Mulhouse 
v. Mulhouse. Thereupon, the case proceeded as it had been 
originally pleaded—a wife’s petition on the ground of her husband’s 
cruelty in face of the latter’s denial. The learned jadge held that 
she had failed to prove her case and accordingly dismissed her 

The current President of the Divorce Division has thus firmly 
rejected the notion that Her Majesty’s judges should feel themselves 
free to sanction a surreptitious introduction of divorce by consent. 
In deciding that a defence which the respondent believes to be good 
cannot properly be “‘ bought off,” the President was following 
faithfully the recommendations of the Morton Commission, and it 
is submitted that this was undeniably the correct approach. Any 
other interpretation would have done violence to the traditional 
framework of the antagonistic suit as the basis of our current code 
of divorce. To have allowed the parties to buy and sell the disso- 
lution of their marriage would have been so nearly a divorce by 
consent as to be virtually indistingnishable from it—and this at 
the same time as the less liberal “ seven years’ separation ” clause 
had been rejected out of hand. Yet the mystery must remain as to 
how Thompson, Dredge and Mulhouse can be properly reconciled. 
with the three decisions of Wrangham J. That the President could 
see no difficulty in reconciling them with his own judgment in 
Mulhouse is plain,™ but regrettably, it remains impossible to share 
the President’s satisfaction. 

Not surprisingly, these differences of judicial opinion have led 
to a considerable degree of uncertainty among practising lawyers. 
Solicitors in particular have been in difficulties as to what advice 
to give to their clients and these doubts recently caused Scarman J. 
to take the unusual step of adjourning into open court ten 
applications in which parties were seeking provisional approval of 
collusive agreements. The applications were not specially selected 
and the court’s sole purpose in hearing them in open court was so 
that members of the legal profession might derive assistance from 

2 W.L.B. 806 at p. 816. 


n 
23 23 W.L.B. 808 at pp. 814-815. 
M Under r. 2A of the Matrimonial Causes (Amendment No. 9) Rules 1968. 
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seeing ten “ run of the mill ” cases under judicial review. All ten 
decisions have been reported under the heading of Nash v. Nash.* 
Before delivering judgment on the individual applications, Scarman 
J. summarised his views on what amounts to collusion in law and 
what attitude the courts ought to adopt towards their new discre- 
tionary powers. In defining collusion, he drew a distinction between 
collusive agreements which were morally offensive and those which 
were not. Examples of the former type included such agreements 
as buying false evidence, buying off a defence believed to be good 
or bribing the petitioner to bring proceedings by improper financial 
inducements. Collusive agreements to which no moral opprobrium 
attached included the making of reasonable arrangements for 
matters such as maintenance which also embody a term touching 
upon the conduct of the suit. 

In view of the opinions which the learned judge had already 
expressed in Dredge v. Dredge, it was to be expected that he 
would favour a strict approach towards those types of agreement 
which he had stigmatised as morally offensive—and so it proved. 
“ The court, of course, has a complete discretion,” he stated, “ but 
it will exercise it in the light of the old cases which developed the 
collusion concept and in the spirit of the Act of 1968 that enables 
it now to discriminate between the good and the bad.” * Follow- 
ing the President’s lead in Mulhouse v. Mulhouse, he concluded that 
a corrupt bargain remains an offence both legally and morally and 
should not be sanctioned. On the other hand, a collusive bargain 
“¢ which represents an honest negotiation between the parties, which 
is not intended to deceive the court either by putting forward false 
evidence or suppressing or withdrawing a good defence and which 
takes its place in an agreement which is intended to make reasonable 
provision for its parties according to its subject-matter, is a perfectly 
reputable transaction.” ** 

In order to assist judges in their task of differentiating between 
the reputable and the disreputable, Scarman J. then procesded to 
give directions to solicitors on the nature of evidence which should 
accompany any application for provisional approval of a collusive 
agreement. In future the accompanying evidence must reveal all 
that is known about the agreement and its intended consequences, 
the financial circumstances of the parties and their children so as 
to enable the court to assess whether the agreement contains reason- 
able provisions as to maintenance, and the nature of the suit, 
including an assessment of the strength of the parties’ respective 
cases and available defences. The judge would then have five 
possible courses of action open to him. Exceptionally, if he was 
of the opinion that an irremediable perversion of the course of 


a5 2 W.L.B. 817; 1 AU E.R. 490. 
26 ag bh Jannar 1e: 
aT 2 W.L.R. 817 at p. 820. 
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justice had already occurred, he might dismiss the petition 
altogether. But the more likely alternatives were a requirement 
that the agreement be discharged before the suit be allowed to 
proceed, approval of the agreement with consequential directions 
ag to the conduct of the suit, adjournment of the application to the 
trial judge, or, simply, no order on the application at all. Before 
taking the course of approving the agreement the judge would have 
to be satisfied not only that it would not endanger the true course of 
justice, but that proper arrangements had been made with regard to 
ancillary matters such as maintenance, custody, costs, etc. As 
to the latter, Scarman J. was clearly of the opinion that a clause 
whereby the wife agreed to abandon for all time her claims to 
maintenance ought seldom, if ever, to be approved.’ 

Of the actual cases reported under the heading of Nash v. Nash, 
the only two which are in any way remarkable for present purposes 
are Jowers v. Jowers and Tuersley * and Girardet v. Girardet and 
Stang. The agreement in Jowers v. Jowers was the only one to 
which Scarman J. refused to give provisional approval. The bargain 
which the parties had entered into in that case was not on the face 
of it collusive. “Yet the court’s suspicions were aroused by reason 
of the fact that the husband petitioner had agreed to give financial 
assistance to the wife and co-respondent so that the latter might 
acquire living accommodation for themselves and the two children 
of the broken marriage. The husband’s explanation was that he 
had thought only of his children’s interests, but the court was not 
satisfied at this stage that there had been no connivance or conduct 
conducing and thus adjourned the application for consideration by 
the trial judge. 

Girardet v. Girardet was likewise a husband’s petition on the 
ground of his wife’s adultery. In his petition, the husband claimed 
costs, damages against the co-respondent, and custody of the two 
children of the family. The wife, by her answer, denied adultery, 
but pleaded that, if she had committed misconduct, her husband 
had conduced to it. Her allegations of conduct conducing were 
admittedly thin. The costs of fighting the suit would have been 
heavy since most of the evidence related to events which had taken 
place overseas. With this factor in mind, the parties arrived at 
an arrangement whereby the husband agreed to withdraw both his 
claims against the co-respondent, pay £100 towards his wife’s costs 
and £200 to the wife in respect of an outstanding debt. In return 
the wife and co-respondent agreed to withdraw their defence and 


the wife nor the court, citing Hyman v. H: A.O. 601. If the 
learned ju in making this assertion, in ed to signify that such a clause 
would nos bind the court even if it formed part of a co agreement which 


had received judicial sanction, it may be doubted whether he was correct. 
Bee L. v. L. a] P. 101 (G.A) and Re 8. [1966] 9 W.L.2. 068 at p. D1. 
T at p. 828. 
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provide evidence of adultery. The parties’ application was suppor- 
ted by a full affidavit from the husband dealing at length with what 
he knew of his wife’s affair with the co-respondent and with the 
charge of conduct conducing. In addition, the wife’s counsel 
informed the court that he anticipated great difficulty m proving 
misconduct conducing, and both parties’ counsel submitted that the 
fact of the wife’s adultery was really beyond dispute. Scarman J. 
gave the agreement his provisional approval, but admitted to having 
some doubts about it. He stated that the bargain was as near as 
one could get to the settlement of a divorce suit, but in the end he 
felt satisfied that, if he were to have forced the parties to fight the 
case, the result would have been likely to be the same as that for 
which they had settled. 

So, here the judge was presented with a case where the respon- 
dent’s adultery was, on the evidence, really beyond doubt, and she 
could offer no defence which had any real chance of success. Yet 
the court was only just persuaded to sanction the agreement. More- 
over, in refusing to sanction the agreement in Jowers, the court 
stressed the possible existence, not only of connivance, but also of 
conduct conducing, although only the former would have been an 
absolute bar to the petitioner’s success. This indicates that even if 
the court had been satisfied that the husband had not been guilty 
of connivance, sanction would still have been refused if the issue 
of conduct conducing bad remained in doubt. In view of this, one 
cannot help but feel that there would have been mmall chance of 
Scarman J. sanctioning the agreements which were placed before 
the court in Head v. Cow* or Ashlee v. Ashlee.* 

Since the court’s decisions in Mulhouse v. Mulhouse and Nash 
v. Nash, the chances of a judge sanctioning a collusive agreement 
which provides for the abandonment of a defence without consider- 
ing the strength of the abandoned plea, do seem to have lessened.™ 
However, it is by no means clear that the future will see the 
courts being invariably strict in their attitude towards their 
new discretionary powers. In Cheesman v. Cheesman and 
Barbour, a husband petitioned for divorce on the ground of his 
wife’s adultery. The wife cross-petitioned on the ground of the 
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husband’s cruelty, both parties denying the other’s allegations. 
The following proposals were then submitted to Faulks J. in 
chambers **: (1) That the wife should abandon both her cross 
petition and her defence to her husband’s charges. (2) That the 
‘husband accept the wife’s children as children of the family and 
pay £150 per annum by way of maintenance for each of them. (8) 
That the husband should assign to the wife the residue of the wife’s 
leasehold interest in the former matrimonial home, pay to the wife 
£500 and her costs limited to 450 guineas, and abandon his claim 
for costs against the co-respondent. (4) That the wife should forgo 
any future rights which she might have to claim financial relief on 
her own behalf. Faulks J. gave no directions on the summons save 
to refer the matter to the trial judge who would have the advantage 
of seeing the witnesses. E:ventually, the case came on before 
Payne J. Counsel for the husband submitted that the agreement 
could be approved without contravening any of the principles 
established in the cases of Head v. Cow and Mulhouse v. Mulhouse. 
He argued that in this case no real defence had been abandoned but 
only certain allegations of cruelty. It appears that Payne J. heard 
the husband’s evidence and the evidence of an inquiry agent as to 
the wife’s adultery, and then granted the husband a decree nisi of 
divorce, exercising his discretion in respect of the latter’s adultery 
and approving the terms of the arrangement. 

Why the learned judge in Cheesman was prepared to accept 
counsel’s assurances that the wife had no real defence to her 
husband’s allegations must remain in doubt. If she did indeed 
have no defence with any chance of success, it certainly seems as 
though the husband was paying rather handsomely just to be rid of 
its nuisance value! Moreover, as in Head v. Cow itself, the wife 
might well have been able to prove her abandoned charges of 
cruelty with the result that the court would have been faced with 
yet another discretionary bar to the success of the husband’s 
petition. In view of the fact that the court had to be satisfied that 
it was not granting relief to a party who would not have received 
it if all the facts had been disclosed, might not the addition of 
cruelty to the list of the husband’s already admitted sins, i.e., 
adultery and collusion, have in the end proved too much? Finally, 
it should not be overlooked that the agreement in Cheesman 
obliged the wife to abandon all claims to future maintenance—a 
matter directly referred to in Mulhouse and Thompson as one 
strong reason why an agreement containing such a provision should 
not be approved." 

One case where the court did consider the cumulative effect of 
the petitioner’s peccadilloes upon his right to relief was Rowley v. 
Rowley and Austin and French.* This was a husband’s petition 
38 Under r. 2A of the Matrimonial Canses (Amendment No. 2) Rules 1968. 


317 See also per Soarman J. in Nash v. Nash [1965] 2 W.L.R. 817 at 
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for divorce on the ground of his wife’s adultery with two co-respon- 
dents, the wife croas-praying for divorce on the ground of cruelty. 
Both parties asked for the discretion to be exercised in respect of 
their adultery. At the hearing before Cairns J., it was found that 
the husband had been guilty of cruelty and that in addition he had 
made a collusive agreement with the first co-respondent that the 
latter should provide’ evidenée of adultery in return for the 
husband’s promise that his expenses would be repaid. Neither party 
had made a full and frank disclosure of his or her adultery. Cairns 
J. found that without the help of.the first co-respondent the husband 
would in all probability have been unable to prove that allegation 
of adultery. Moreover, he was highly doubtful as to whether or 
not to believe the first co-respondent’s story. In these circumstances 
there were two good reasons why the court’s discretion should not be 
exercised in respect of the collusive agreement. First, neither the 
husband nor the first co-respondent had made a full and frank 
disclosure of the agreement to the court, and secondly, in view of 
the possible falsity of the evidence the court could not be certain 
that the agreement would not lead to a result contrary to the 
justice of the case. On the other hand, if it were possible for the 
husband to’ commence a fresh suit on the ground of his wife’s 
adultery mieli ihe eeoond corape ie OO eee oon 
for exercising the discretion favourably on the instant occasion, in 
order to avoid circuity and added expense. On balance, the learned 
judge decided to refuse the husband a decree on the ground that 
the cumulative effect of his own adultery and cruelty plus the highly 

e way in which he had conducted his case both before 
and during the court hearing rendered him too unworthy to receive 
relief. 

It is submitted that the decision in Rowley provides a more 
accurate reflection of Sir Jocelyn: Simon’s views in Mulhouse than 
that ih Cheesman. At the risk of doing an injustice to the learned 
judge in the latter case, Cheesman v. Cheesman and Barbour hardly 
seems consonant with the generally accepted principle that the 
Divorce Division’s new discretionary powers should not be exercised 
so as to make any inroads upon the doctrine of the matrimonial 
offence as an essential prerequisite of relief. Nor is it in conformity 
with the rule that a full and frank disclosure of all the facts must 
be made before a petitioner who is guilty of any form of matrimonial 
misconduct is entitled to have the discretion exercised in his favour. 
One curious feature of these cases is that an appellate court will 
never have the opportunity of reversing a trial fudge’s decision to 
exercise his discretion favourably in respect of a collusive agree- 
ment, for, naturally, it is only a decision against the parties 
which may possibly go on to appeal. This factor makes it even 
more difficult to speculate as to future trends, and one is reluctantly 
forced to the conclusion that, for some time to come at any event, 
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the interpretation of section 4** as applicable to the facts of an 
individual case, will be at large. 

One type of agreement which, as yet, has not proved as 
troublesome as the type providing for the abandonment of a defence, 
is an arrangement whereby the guilty spouse bribes the other to 
commence or continue proceedings which might otherwise never 
have been brought or continued, as the case may be. The courts 
have so far felt able to adopt a more lenient approach here—under- 
standably so, since such an agreement in no way distorts the 
grounds upon which relief is sought, nor does it provide for the 
suppression of any material facts. Its sole effect is to present the 
guilty spouse as the party who, practically speaking, though not in 
theary, initiates the proceedings in question. Nevertheless, there 
may yet be cases where the court will not look favourably upon a 
petition presented in consequence of a bribe, poasibly, for example, 
where a divorce would be highly prejudicial to the interests of the 
children of the family, or where the financial inducements are wholly 
improper.“ 

In Mandel v. Mandel,‘ the wife applied to the High Court for 
maintenance under section 28 of the Matrimonial Causes Act 1950. 
At the hearing before Scarman J., her counsel put the folowing 
arrangements to the court for its approval: (1) That the proceedings 
under section 28 should be adjourned, the husband paying the costs. 
(2) That, within the next fifty-six days, the wife should present a 
petition for divorce on the ground of her husband’s desertion, unless 
prevented by illness from so doing. (8) That the husband should 
continue to pay to the wife £7 per week until decree absolute, this 
undertaking to be released if the petition was not presented within 
the stipulated time. (4) That on decree absolute the husband 
should pay the wife a lump sum of £2,000. In addition a nominal 
order for maintenance at the rate of one shilling a year should be 
made, the wife undertaking not to apply to have the order mcreased 
for four years, unless in the case of exceptional circumstances. (5) 
That the £2,000 should, on presentation of the petition, be conveyed 
to the husband’s solicitors to hold until decree absolute. Scarman J. 
was satisfied that this was a perfectly proper agreement for the 
parties to have made and one which the court might approve. He 
took into account the parties’ ages, both being over sixty-five, and 
also the husband’s natural and proper desire to know where he 
stood fmancially for the next few years. He therefore gave his 

i approval to the arrangement, ordering the parties to 
file the requisite affidavits.“ 

A a similar decision was reached in Shafi v. Shaft, where, 


39 Now s. 5 (4) (a) of the Matrimonial Causes Act 1965. 
per Boerman J. oe Nash [1965] 2 W.L.B. 817 at pp. 890 and 826. 
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however, there was the added complication that the parties’ agree- 
ment had not been disclosed to the court m the proper manner. The 
case had originally come before the court as an undefended wife’s 
petition on the ground of her husband’s desertion. Counsel for 
the wife had, during the course of that hearing, adverted to a bundle 
of letters and a maintenance agreement whereby the parties had 
agreed that the wife was to be paid £2,000 on decree absolute, 
that sum already being in the hands of the wife’s solicitor, and that 
the wife’s solicitor should have the costs of all negotiations. The 
court was not satisfied that it had been put in possession of all the 
facts and accordingly adjourned the hearing so that counsel could 
make further inquiries. At the adjourned hearing all the documents 
in the case were put before the court and the solicitors of both 
parties gave evidence. It transpired that the solicitors had met, 
before they had received instructions from their clients, and had 
discussed the possibility of the husband’s putting up the sum of 
£2,000 to induce the wife to proceed with the petition. It was also 
settled that the husband would offer no defence and that he would 
pay £150 to the wife’s solicitor in respect of her costs. The solicitors 
were ignorant of the husband’s means and occupation so that this 
was not a proper discussion of the maintenance question. The 
solicitors informed their clients of the negotiations but did not 
inform either counsel or the court, thus failing in their duty to make 
a full and frank disclosure of all material facts to the court. Judge 
McIntyre (sitting as a special commissioner) held that the agree- 
Ment was collusive but that the discretion might be favourably 
exercised. A lenient view could be taken since, although there had 
been an attempt to deceive the court, there was no evidence that 
the parties had ever had honest advice from their solicitors. They 
appeared to have thought that they could arrange their divorce 
between themselves, and their solicitors had never properly dis- 
ilusioned them. In the circumstances, therefore, the court was 
prepared to grant the wife a decree nisi.** 

At the risk of drawing premature conclusions, it seems, therefore, 
that of the commonest forms of collusive bargain, only that type 
which provides for distortion or suppression of facts material to 
proof of the grounds upon which relief is sought or any defences to 
those grounds, is likely to be viewed unfavourably by the courts. 
It has been here submitted that a court, confronted with the task 
of decidmg whether or not to exercise its power to grant relief in 
the face of such an agreement, is bound to have due regard to the 
code of law of which the new discretion forms a part and is thus 
bound to indicate its strong disapproval. Nevertheless, it must 
44 ordered to be to penalised 
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be conceded that, although there is apparently no open rift in 
the ranks of the judges of the Divorce Division, this attitude has 
been by no means consistently adopted. From a practical point 
of view, the situation must add to the difficulties of both prac- 
titioners and their clients, for at present, unless we can regard the 
earlier cases as mere teething troubles, the type of agreement likely 
to receive the approval of the court would appear to depend as much 
on the individual judge as on the law.** However, the problem is in 
truth of even greater significance, for at the heart of the matter is 
the fundamental question as to whether the courts would be right 
to allow divorce by consent to creep into the law im this indirect 
fashion. It is submitted that this would be a wholly undesirable 
step to tread, for any widely circulating belief that spouses are 
free to manipulate the law to their own advantage cannot but add 
to the widespread discontent regarding the present state of the 
‘divorce laws. 


Naomi Micuars.* 


45 For the reasons here stated, it must be doubtful whether Scarman J.’s praise- 
worthy attem i eh nal eprint ae beh grade dara iples 
in poe done much to achieve its aim. See Nash v. ah [1068] 2 
W.L.R. 817. 

* LL.B., PH.D.; Lecturer in Law at King’s College, University of London. 


THE CRIMINAL PROCEDURE CODE OF 
NORTHERN NIGERIA: 
THE FIRST FIVE YEARS 


Frve years have now passed since the Criminal Procedure Code of 
Northern Nigeria came into force and, having regard to the interest 
and controversy which it aroused, it may be that a review of its 
working during this initial period may be of interest, particularly 
to those who remember the article by Mr. Justin Price in the 
Modern Law Review of 1961, which gave rise to subsequent replies 
and correspondence.? It is satisfactory to be able to report that the 
fears expressed by Mr. Justin Price in his article and by others in a 
less public and controversial manner have proved to be without 
foundation. Without foundation, that is to say, unless these fears 
merely related to change itself, based upon a belief that the English 
criminal law and procedure and any other directly descended from 
it are sacrosanct. 

For the sake of completeness it may not be out of place to 
commence this article by reminding readers of the reasons for the 
introduction of new legislation in 1960. Prior to September 80, 
1960, the criminal law and procedure applicable in Northern Nigeria, 
except in a handful of High and magistrates’ courts, was native law 
and custom, which included Moslem law, and this was applied in 
over 700 native courts. These courts consisted of alkali courts 
(m the predominantly Moslem areas), conciliar courts and non- 
Moslem courts consisting of a President sitting with assessors. 
These courts varied greatly m powers and jurisdiction (Grade A 
Moslem courts having even capital powers) and in efficiency and 
competence. They dealt with the vast majority of criminal work 
in the Region, and some, though not all, were subject to a right of 
appeal to the Regional High Court, the Federal Supreme Court 
(the final court of appeal within the Federation) and the Privy 
Council. 

The position therefore prior to October 1, 1960, was that the 
law of criminal procedure in the High and magistrates’ courts 
throughout the Federation was that established by the Criminal 
Procedure Ordinance ? whilst criminal procedure in the native courts 
of Northern Nigeria was regulated by native law and custom which 
was generally unwritten. It was however felt at the time of inde- 
pendence (October 1, 1960) that there should be in existence in the 


1 Bee (1961) 24 M.L.R. 604, 618, 616. 
1 Now the Oriminal Procedure Act, Cep. 48 of the 1956 Laws of ihe Federation 
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Region an internationally recognised system of criminal law and 
procedure which should apply as far as possible to all courts. It 
was also essential that any new legislation should be acceptable 
to Moslems and non-Moslems alike. After consideration of the 
whole question by a Panel of Jurists appointed by the Northern ' 
Nigerian Government and consisting of Nigerian and non-Nigerian 
experts and by leading Moslem jurists in the Region, the House of 
Assembly passed the Penal Code Law 1959? (with which this 
article is not concerned) and the Criminal Procedure Code Law 
1960.4 The latter was based on the criminal procedure of the 
Sudan, which has similar problems of mixed populations and 
religions as Northern Nigeria and whose criminal procedure was in 
turn based on that of India and Pakistan.” 

Although many details of the new Code differed from the Criminal 
Procedure Act of Nigeria the “ revolutionary ” aspects of the Code 
were really confined to two main matters: 

(a) The Code would apply to all High and magistrates’ courts, 

but only parts of it would bind native courts, who would be 
“ guided ”? by the remainder of the Code, except for those 
parts which were specifically stated to apply to some other 
class of courts. 

(b) The responsibility for drafting charges was removed from 
the police in cases brought before magistrates’ courts and 
native courts and was laid upon the court Itself, which 
would draft a charge only after a prima facie case had been 
established by oral evidence. 

It was in respect of this latter change in procedure that there was 
most disquiet and suspicion and I must admit that at first I shared 
this disquiet. It was felt that this procedure placed the court on 
the side of the prosecutor and that even if that were not the effect 
of the provision, it would generally be believed by the public 
that it would have this effect and confidence in the independence of 
the judiciary would be lost. The reply to this was that once the 
Code was in operation, it would clearly be seen that it had no effect 
on the independence of the judiciary and that, even if that were not 
so and a certain amount of confidence were lost, it would only be 
in respect of half a dozen magistrates’ courts (there being little 
change in respect of charges in the High Court) and such loss of 
confidence, if it occurred, would be more than outweighed by the 
increased efficiency of the native courts, in whom confidence would 
rise as the courts came to be more proficient in the application of 
an accepted written code. 

In respect of the second proposition, that relating to “' guid- 
ance,” there was little serious criticism since it was appreciated 


2 N.R. 18 of 1950, now Cap. 39 of the Laws of Northern Nigeris 1983. 

4 N.R. 11 of 1060, now Cap. 80 of the Laws of Northern Nigeria 1963. 

s For a eneral survey of the historical background see the foreword to 8. 8. 
Ri 's Notes on the Penal Code. 
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that it would be impossible to insist on the exact application of 
the Code in all or even most native courts at that stage of develop- 
ment, and any criticism which did arise took the unrealistic form 
of saying that if native courts could not apply the Code strictly, 
they should be abolished and replaced by magistrates’ courts. This 
suggestion, to anyone with knowledge of conditions in Northern 
Nigeria and the difficulties of recruiting from outside, had only to 
be made to be dismissed as impracticable in any foreseeable future, 
since there were just not available the trained lawyers to staff courts 
which could take over the vast amount of criminal work carried out 
by the native courts. 

In general it is true to say that the fears which were expressed as 
to the practical working of the Code have proved to be unfounded, 
as its application has been seen in practice. In the early days it 
was not uncommon to hear the view expressed that once a magis 
trate had drafted a charge himself it would be impossible for the 
accused to be acquitted of that charge. Numerous acquittals in 
such circumstances have gone far to persuade the general public 
that such fears were groundless. The reduction m the number of 
cases which have fallen to the ground for technical reasons arising 
from charges drafted by inexperienced police officers has strength- 
ened the confidence which the general public, seeking to be protected 
from criminal activities, has in the criminal law and its application. 
The use which the High Court has made of its powers to substitute 
a proper conviction for an improper one has added to this conf- 
dence, as bas also its use of its powers to order a retrial, though 
there are fears that this power is being used too extensively. 

Further to these general observations, it may be of interest to 
consider in more detail some of the particular facets of the Code 
which have given rise to special concern or to particular judicial 
interpretation. There have also been extensive amendments to 
the Code where it has been found to be too vague, ambiguous or 
unsuited to the conditions under which it has been applied. These 
too are worthy of consideration as showing the difficulties which the 
courts and legislature have faced in applying a new code and how 
they have been overcome by judicial interpretation or amendment. 
Mere inconveniences will not be considered, though, for instance, 
considerable inconvenience has been caused to witnesses, 
those giving evidence of a formal nature, by the requirement that 
the accused must be given an opportunity of further cross- 
examining all prosecution witnesses who have given evidence before 
the charge has been drafted and the plea taken. In complicated 
cases particularly, witnesses who under the old procedure would 
have been released after their evidence had been given, have been 
required to wait often for a considerable time in case the accused 
may wish to question them further after a charge has been drafted. 
That this would cause considerable inconvenience was obvious to 
all with any practical experience in the administration of justice, 
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but such requirement does not affect the fairness or justice of the 
Code and is merely one of its inconveniences noticed in passing. 
The object of this article is to consider certain possibly controversial 
facets of the Code and to indicate their effect in practice. 

Chapter XVI deals with “ Summary Trials.” The original title 
of the chapter was ‘“ Summary trials in magistrates’ courts ” and 
throughout the chapter reference was only made to “‘ magistrates’ 
courts.” This gave rise to a certain confusion and dispute as to 
whether native courts were required to be guided by the provisions 
of the chapter. If they were not, it was difficult to see what guid- 
ance they were to obtain from the Code as to trial procedure and 
they would be left with a very skeleton procedure laid down in 
Chapter XXXII of the Code by which alone native courts are 
bound. In 1968 therefore this chapter was amended ° to substitute 
for reference to ‘‘ magistrates’ courts ” references to “ magistrates’ 
courts and native courts”? or to “ courts’ and the words ‘in 
magistrates’ courts ’”? were deleted from the chapter heading. The 
effect of this amendment was not to make these sections binding on 
native courts, since they were not included in the sections referred 
to in section 886 (2) in which the binding sections are set out, but 
to require native courts to be guided by the procedure set out in 
the chapter, where no special provision is made in Chapter XXXII 
for the circumstances to be dealt with. 

In practice the summary trial procedure has worked well in 
magistrates’ courts. The accused, when he is first brought before 
the court, has read to him the complaint paragraph of the First 
Information Report, which is a document filed m the court by the 
police and which gives details of the complaint made by or to 
the police. This complies with the provisions of section 156 of the 
Code which requires that ‘‘ when the accused appears or is brought 
before the court the particulars of the offence of which he is accused 
shall be stated to him and he shall be asked if he has cause to show 
why he should not be convicted.” Whatever the accused says in 
answer to that question is carefully recorded by the court which at 
that stage discovers whether the accused admits the facts alleged, or 
if he does not, may discover what defence he has. The accused how- 
ever need only answer “I did not do it ” or ‘‘I have a defence ” 
and cannot be pressed to give further details. After this answer 
the court then considers whether, if the accused has clearly admitted 
facts which constitute an offence, the offence is of so minor a nature 
that it can be dealt with by what has been called the “ short trial 
procedure.” This procedure permits courts named by the Governor 
in Council to deal with mimor offences admitted by the accused 
without the drafting of a formal charge, though the maximum 
sentence which may be imposed is laid down by the Order in Council 
(at present three months’ imprisonment and a £25 fine).’ However, 


¢ Oriminal Procedure Code (Amendment) Law 1968 (N.N. No. 3 of 1968). ran 
T N.N.L.N. 86 of 1960. ~ 
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assuming that the case is not one for which the short trial procedure 
is suitable, the court will then hear such evidence as will disclose 
whether there is a prima facie case against the accused and until 
such evidence has been adduced a charge will not be drafted. If no 
such evidence is disclosed, the accused will be discharged, though 
this discharge is no bar to further proceedings.* This provision has 
been criticised as giving the prosecution more than one bite at the 
cherry, and such criticism is to some extent justified. But when it 
is remembered that cases will usually be prepared and presented 
by police prosecutors with only the minimum of education and 
traming and who have little conception of any but the most 
elementary rules of evidence, it is at least arguable that any failure 
of justice which may arise from an accused being put before the 
court more than once for the same offence is far outweighed by the 
lessened chance of a patently guilty man escaping the consequences 
of his crime by reason of some failure to comply with the technical 
rules of procedure or evidence. In practice it seems that except in 
the more serious cases the prosecution rarely take advantage of 
proceeding for a second time against an accused discharged under 
these provisions. 

Theoretically it would therefore be possible for all the prosecution 
evidence to be adduced before the accused is faced with a formal 
charge rather than a mere complaint. However the Supreme Court 
has advised that it is desirable that a charge should be drafted at 
the earliest possible stage and as soon as a prima facie case is 
revealed.” Quite apart from the fact that this is fairer to the 
accused, it is also a great waste of time for the court, accused, 
prosecutor and witnesses if all the evidence is heard where an 
accused clearly, from the statement which he makes in reply to 
the reading of the complaint, intends to plead guilty. In such cases 
it has become common practice to ask the prosecutor whether a 
confessional statement has been made by the accused, and, in such 
case, to take evidence of the confessional statement and draft a 
charge on that statement, upon which the accused may be called 
upon to plead. Jn other cases it may be necessary to hear more 
evidence, but it will rarely be necessary to hear all, where much of 
it is merely corroboration of the principal witness, before a charge 
is drafted. The accused is entitled to cross-examine all the witnesses 
who give evidence before the charge is drafted and may require 
them to be recalled for further cross-examination after he has 
pleaded not guilty. This is required by section 162 (2) but a gloss 
has been put on that section by the High Court. Section 289 (1) 
provides for the acceptance of evidence given in any judicial pro- 
ceedings in other judicial proceedings or at a later stage of the same 
proceedings if the witness is dead, cannot be found or is mcapable 
of giving evidence or cannot be obtamed without unreasonable 


s 0.P.0., s. 159 (8). 
Oo Iberiako v. Commissioner of Police [1988] N.N.L.R. 88 at p. 08. 
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delay, expense or inconvenience, so long as the accused had an 
opportunity of cross-examining the witness in the first instance. 
The High Court, reading sections 162 (2) and 289 (1) together 
decided that where a witness had given evidence before the charge 
was drafted and the accused had reserved his right to cross-examine 
until after the charge was drafted, by which time the witness had 
left the country on retirement, the evidence of the witness could 
be read and taken into consideration even though the accused had 
no opportunity of crossexamination after the drafting of the 
charge.” This decision must of course be applied with care and 
will no doubt only be applied where the evidence is formal and 
the accused is not prejudiced by inability to cross-examine. 

Once the charge has been drafted, the procedure in the remainder 
of the case differs little from the procedure well known to English 
lawyers. In practice the only difference is that at the close of the 
prosecution evidence, it is difficult for a submission of no case to 
be made, since, unless there had been a prima facie case, no charge 
would have been drafted. However, such submissions have suc- 
ceeded where the effect of the prosecution evidence has been 
destroyed by crossexamination after the plea. This has tended 
to answer the criticism that a court, once it has drafted a charge, 
will be unwilling finally to record an acquittal. A further suggestion 
made by Mr. Price that the requirement that an accused should 
at the outset show some cause why he should not be convicted 
reverses the rule that the onus of proof lies on the prosecution has 
of course proved to be completely unfounded and courts have 
continued to apply the provisions of the Evidence Law, s. 187 (1), 
which provides that if the commission of a crime by a party to any 
proceeding is directly in issue in any proceeding, civil or criminal, 
it must be proved beyond reasonable doubt and section 187 (2) 
which provides that the burden of proving that any person has 
been guilty of a crime lies on the person who asserts it. These 
sections are also binding on native courts, though most of the 
Evidence Law is for their guidance. 

In considering the procedure in an inquiry or trial it is interesting 
to note the practical effect of sections 144 and 145. Section 144 is 


headed ‘‘ Power of the court to give directions.” These sections 
read: 


“© 144. When the es pan appears before a a 

ing cognisance of an ae e court may require the 
police officer, if any, in of the investigation, or any 
Eile clea nae an ae etc a ma oes ke 
case and, if the court shall think fit, to produce the case diary 
for its Inspection; and upon the application of any such police 
officer or of its own motion, the court may give such directions 


10 Okoli v. Commissioner of Police (not yet ). 
11 Cap. 40 of the 1968 Laws of Northern N: 
12 dence Law, s. 1 (8) and (4). 


264 THE MODERN LAW REVIEW Vor. 29 


as to the matters to be proved and what documents or other 
exhibits are to be produced as the court may think fit. 

*¢ 145. When a court has exercised its powers under section 
144, it shall inform the accused person that he is not required 
to say anything at that stage, but that if he wishes to inform 
the court of the substance of his defence he can do so in order 
that the court may give him such advice as it may think fit.’’ 


I was partly instrumental in these sections being included in that 
form, since from my experience, cases often failed not because of 
the innocence of the accused, but because mexperienced police 
officers were so often unacquainted with the rules of evidence that 
they failed to prove their cases with evidence which was admissible. 
Even the simplest rules relating to hearsay are not understood. 
By giving the court power to direct the way in which facts were 
to be proved, it was hoped that these difficulties could be overcome 
and the same right of assistance was given to the accused. This 
section was however criticised as bringing the court into the arena 
on behalf of the prosecution. In practice however the police have 
rarely made use of it and it is a matter for regret that for that 
reason cases are still regularly presented without the proper 
evidence. Certainly the section has not been used as a way of 
interfering with the impartiality and independence of the courts. 
I myself, sitting as a Chief Magistrate, have only recently discharged 
an accused person before a charge was drafted, where every relevant 
fact save one was sought to be proved by inadmissible evidence. 
As it was a case in which it was probable that the prosecution would 
bring the accused before the court again on the same complaint, 
much time would have been saved in the first instance, if the prose- 
cutor had sought directions as to the evidence required for proving 
the facts in issue. The case mvolved difficult and complicated 
questions as to the mode of proof and relevance of public documents 
and the facts contained therem, and involved a consideration, far 
beyond the education and training of most police officers anywhere, 
of the recent decision of the House of Lords in Myers v. Director of 
Public Prosecutions.4 

The provisions as to the use and compilation of case diaries has 
given rise to an interesting decision and to subsequent amendment 
of the law. The case diary is a file compiled by the police, contain- 
ing the complaint, First Information Report, reports, statements, 
proofs of witnesses and other documents relating to the case. Section 
122 as originally drafted provided that, save as expressly provided 
in the Code, a case diary should not be admissible as evidence 
against an accused person except that the court might inspect it 
under the provisions of section 144 (already discussed), the Director 
of Public Prosecutions might order that it be submitted to him and 
any relevant part might be used by a police officer in the witness 


1s [1965] A.C. 1001; [1964] 2 All B.B. 881 (H.L.). 
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box to refresh his memory. It was also provided that save to the 
extent that the case diary was used for the purposes set out above, 
the accused or his agent should not be entitled to call for or inspect 
the case diary or any part of it. 

In the case of Mohammed Ashard v. Commissioner of Police,“ 
the prosecution had produced a statement made by the accused 
which was not made under caution and which was made before any 
intention of making a complaint against the accused had arisen. 
Section 121 (1) (g) of the Code requires the statement of any 
witness, if reduced to writing, to be included in the case diary, but 
only statements which are confessions taken under caution ™ were 
admissible in evidence under sections 125 and 126 of the Code. The 
High Court held that as the statement was included by law in the 
case diary, it was not admissible in evidence against the accused 
since no provision for its admissibility was made in section 122. 
Clearly such a situation had never entered the heads of those con- 
cerned in drafting the Code and section 122 was replaced by a new 
section which provides for the admissibility of the contents of the 
case diary where it is admissible not only under the Code or rules 
made thereunder, but also where it is admisaible under the Evidence 
Law. The new section repeats the provisions in the old about the 
powers of the court under section 144, the right of the Attorney- 
General (in the new section) to call for the case diary and the 
provisions about police witnesses refreshing their memories from it. 
It also provides that where some part of the case diary is admitted 
in evidence in accordance with these provisions, only that part may 
be inspected by the accused or his agent. This is within the spirit 
of the rules relating to privilege and particularly sections 165 and 
167 of the Evidence Law which protect police officers from revealing 
their sources of information and public officers from disclosing 
official communications where the public interest would suffer from 
such disclosure. 

Another interesting controversy which has arisen and which now 
seems to have been settled after successive amendments is in respect 
of section 287. As originally drafted this section read: 


‘ Any court may at any stage of an inquiry or trial or other 
Judicial proceeding under this Criminal ure Code sum- 
mon any person as a witness or examine any person in atten- 
dance though not summoned as a witness of recall and examine 
any person already examined; and the shall summon and 
examine or recall and re-examine ary person if his evidence 
appears to it to be essential for a just decision in the case.” 

This section reproduces mutatis mutandis section 200 of the Criminal 
Procedure Act, and that section has been subject to considerable 


14 [ees] NNTB- 80 (0-47. 3 

15 Oriminal ure (Statements to Police Officers) Rules 1960 
(N.B.L.N. 106 of 1960) which reproduce in effect the old English “ Judges’ 
Rules. '' 
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judicial interpretation. In spite of what one would have thought 
was the plain meaning of its words, judges in Nigeria, raised and 
nurtured in the English criminal law and procedure, have narrowed 
the meaning of the section to conform with the English rule that 
no evidence may be called by the prosecution or by the court against _ 
the accused after the close of the prosecution case except to rebut 
a question arising ew improviso. This rule, which may have much 
to recommend it in a country where the standard of training and 
education of the police is high and where legal advice is easily 
available everywhere, has been imported into a country where 
conditions are completely different. It was however hoped by those 
who drafted the Code that the courts would apply this section in 
its literal sense since the Code clearly intended that the courts 
should take a more positive approach to cases before them in certain 
instances. It would of course have been better if the exact words 
of section 200 had not been imported into section 287. In the case 
of Bala Abashe v. Commissioner of Police * the High Court on 
appeal having considered the authorities on section 200, the English 
decisions and the Indian decisions stated: 


“ It follows that where, and only where, a matter arises 
ew improviso, which no human ingenuity could foresee, the 
magistrate not only may, but must, recall such witnesses as 
appear to him essential for a just decision in the case.” 


Thus the High Court firmly opposed the suggestion that where, 
owing to a mistake by the prosecution, some evidence was not 
produced, a court may not, however formal that evidence, call a 
further prosecution witness or recall a witness after the close of the 
prosecution case to correct the error. This decision gave rise to an 
amendment in 1968 where a further subsection was added to section 
287 requiring the court to summon and examine such a witness if 
an application was made to it by the Director of Public Prosecu- 
tions." This amendment did not however achieve the object that 
was intended. The Chief Justice ruled that the section was uncon- 
stitutional in.that it required the court to examine the witness which 
offended against the requirement of the Constitution entitling the 
accused to a fair hearing.1* As a result of this decision, section 287 
was completely replaced by a new section.® This provided that 
any court could summon a witness and should do so if his evidence 
appeared to the court to be essential to a just decision in the case or 
where there was an application for the court to do so by the 
Attorney-General. In the latter case, the same right of application 
is conferred on the accused and both accused and prosecutor are, 
given specific rights of cross-examination and re-examination. Thus 


16 [1968] N.B.N.L.R. T9 (0.A.). 

11 Criminal Procedure Code (Amendment) Law 1968 (N.N. No. 3 of 1968). 

18 Decision not reported owing to subsequent amendment of s. 287. 

18 Criminal Procedure Code (Amendment) Law 1064 (N.N. No. 18 of 1964). 
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after wide use of its powers of amendment the legislature appears to 
have succeeded in achieving a situation which one would have 
thought was clearly achieved by section 200 of the Criminal Proce- 
dure Act in the first place. Whether the achievement is a good one 
is a matter for disagreement. In my view justice requires, particu- 
larly in less sophisticated countries, that accused persons, if guilty, 
shall be convicted and shall not escape owing to technical or formal 
mistakes or omissions by the prosecution, whether arising from lack 
of memory or lack of knowledge. It would seem to me that section 
287 as at present drafted achieves this aim without doing injustice to 
an accused, even though the justice which is done is not done by the 
same means as apply at the Old Bailey. 

Another section which gave rise to adverse comment early in 
the life of the Code was section 285 which gave the court power at 
any stage to question the accused “‘ for the purpose of enabling 
him to explain any circumstances appearing in the evidence against 
him.” The accused was not bound to answer but the court could 
draw any inference it thought just from any failure to answer. Nor 
could the accused be prosecuted for perjury for giving false answers. 
Section 285 (4) provided that the sole purpose of the examination 
was to discover the line of defence of the accused and to make 
clear to him the particular points in the case for the prosecution 
which he has to meet in his defence. Anything in the nature of a 
general cross-examination was specifically excluded. 

There was a more justifiable feeling here that this section might 
give the impression that the court was siding with the prosecution 
unless the section was carefully explained to every accused person. 
In 1968 therefore the words “‘ if the accused so agrees ”?” were added 
to the section.” This also stifled criticism that the section as it 
stood might offend against the constitutional provision that no 
accused shall be compelled to give evidence.™ The result of this 
amendment appears to be that, though an accused need not agree to 
be examined, once he does agree, if he then refuses to answer a 
particular question or gives a false answer, he runs the risk of the ' 
court drawing an adverse inference. 

Section 285, if properly used, is of great advantage to the 
accused. It often happens for instance that the accused wishes to 
cross-examine a witness with a view to establishing his defence, 
but through lack of education or some other reason he is unable to 
put the right questions to achieve that purpose. Again an accused 
may have a perfectly good defence without realising it, where for 
example he is charged with receiving stolen property and is not 
aware that the prosecution have to prove that he was aware that 
the property was stolen at the time that he received it. By 
questioning him the court can often elicit his defence or the matters 
which he wishes brought out in crossexamination and can assist 


20 Oriminal Procedure Code (Amendment) Law 1068 (N.N. No. 8 of 19638). 
31 Constitution of the Federation, s. 24 (4) (d) (Act No. 20 of 1068). 
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him to put relevant and telling questions. Indeed such a provision 
is one which could with advantage to the accused be included in 
the criminal procedure of any country for use in cases where the 
accused is not legally represented. 
These then are the main developments and amendments to the 
Code since its introduction. The next question, which is of special 
interest to students of the development of law in Africa is the 
attitude which the appeal courts have taken towards the guidance 
principle. This principle is enshrined in section 886 as follows: 

“ (1) In any matter of a criminal nature a native court 
shall be guid in regard to practice and procedure by the 
provisions of this Crimmal Procedure Code other than provisions 
which relate only to a court other than a native court. 

(2) Notwithstanding the Pore of subsection (1) all 
native courts shall be bound by the provisions of sections 888, 
889, 890, 801, 892, B98, 894 and 895.7 

(8) The fact that a native court has not been guided or 
propery ided by the provisions of this Criminal ure 

es not entitle any person to be acquitted or any order 
of the court to be set aside. 

(4) Where a native court has not been guided or y 
guided by the provisions of this Criminal Procedure e an 
appellate court shall apply to the case the principles contained 
in sections 288 and 882 of this Criminal Procedure Code and the 
provisions of the Native Courts Law 1956.” = 


Sections 288 and 882 provide that an appellate court shall not 
‘interfere with the decision of a court of first instance where there 
has been a technical irregularity of some sort or a wrong admission 
of evidence ‘* unless it is satisfied (section 288) or thinks (section 
882) that a failure of justice has been occasioned by such error, 
omission or irregularity.” Sections 66, 67 and 68 of the Native 
Courts Law set out the powers of the appellate court which shortly 
consist in dismissing the appeal, allowing the appeal outright, 
ordering a re-trial, substituting another decision which the court of 
first instance could have given on the evidence (subject to certain 
safeguards). 

The effect of these sections is to give a wide discretion to the 
appeal court in correcting the errors of the court below or ignoring 
them unless it is satisfied that a failure of justice has occurred. 
What is a failure of justice? The approach to be adopted by the 
appeal court has been considered in two cases. In Abdu Dan Sarkin 


23s. 868, requirement that a conviction shall refer to the appropriate section of 

the law contravened; s. 880, right of scoused to state case and adduce 

evidence; s. 800, counsel not admitted to native court; s. 891, provisions as 
examination i j 


wishes the deceased’s relatives in capital ceases; s. 804, procedure after 


native courts. 
33 Cap. 78 of the 1068 Laws of Northern Nigeria. 
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Noma ™ the Northern Nigerian High Court through the mouth of 
the Chief Justice compared its powers with those of the Court of 
Criminal Appeal in England. After considering section 4 (1) of the 
English Criminal Appeal Act 1907, the Chief Justice said: 

“ The Court of Criminal Appeal dismisses an appeal if it 
thinks that there has been no substantial miscarriage o justice; 
this court is to dismiss an appeal unless it considers there has 
been a failure of justice. ie eee 
formulated a test which enables it to say whether there has 
been no miscarriage of justice. We in this court have to con- 
sider a test which will enable us to say whether a failure of 
justice has been occasioned. The test applied in the Court of 
Criminal Ap may be expressed in the words of the Lord 
Chancellor Viscount Simon in Stirland where he said ‘ The 
provision that the Court of Criminal Appeal may dismiss the 
appeal if they consider that no substantial mi i of 
justice has actually occurred in convicting the accused assumes 
the situation where a reasonable jury, after cone properly 
directed, would, on the evidence properly admissible, without 
doubt convict.’ ... Looking at it from the other side in this 
court, is this court to say that there has been a failure of 
justice where there is some doubt whether the trial court would 

ve convicted after directing itself ly on the evidence 
properly admitted at the h g, and on a reasonable view of 
that evidence? Or are we to say instead, that a failure of justice 
has been occasioned where the trial court might have acquitted 
after directing itself properly on evidence properly admitted 
at the hearing, and on B ceabsmable view ol that avs ence,” 

After referring to the decision of the Court of Criminal Appeal in 
Bateman and of the advice of the Judicial Committee in Lee Chun 
Chuen v. The Queen, the Chief Justice went on: 


“ We think that for the purposes of an appeal in this court, 
the test for establishing the occurrence of a failure of justice 
should be ‘ Might the trial court have itted after directing 
itself properly on the evidence properly itted at the hearmg 
and on a reasonable view of that evidence? °’; or more fully 
and adapting the words of Channell J. in Bateman’s case 
‘ There is a failure of justice not only when the court comes to 
the conclusion that the conviction was wrong, but also when it 
is of the opinion that the error or omission m the court below 
may reasonably be considered to have brought about the 
conviction, and when on the whole facts and in the absence 
of the error or omission, the trial court might fairly and 
reasonably have found the appellant not guilty.’ ” 


Thus as a result of this decision, the court would hold that 
there had been a failure of justice occasioned: 
(i) where it came to the conclusion that the conviction was 
wrong, 


m [1963] N.N.L.R. 97 (0.A,). 25 [1962] 8 W.L.R. 1461. 
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(ii) where the error, omission or irregularity in the court below 
may reasonably be considered to have brought about the 
conviction and when on the whole facts and im the absence 
of ‘the error, omission or irregularity the court might fairly 
and reasonably have found the appellant not guilty. 

In this decision the High Court did not have to consider the 
situation where some procedural defect was ‘the ground on which 
the appeal was brought. That situation was considered in Buraimi 
Ajayi and Anor. v. Zaria Native Authority.** I give a fairly full 
quotation from the headnote as readers may be interested in seeing 
some of the difficulties faced by courts in less sophisticated countries. 


‘6 The appellants were convicted in a native court. The 
eee ie al aan ee a cee - 
ts neither spoke nor understood. They were Yoruba ers 


by birth and understood ish but not perfectly. pro- 
ceedings were interpreted by five different in at 
successive stages. Two in eraa |e one into 
Yoruba; it did not appear (from the ) what languages 
the others m into. None of them were sworn (a 


requirement of the Code). The trial record gave their names, 
but it did not appear how they came to be called on to in 

or who they were except that one was a schoolboy and another, 
who gave evidence in the High Court, was aa Tbo who spoke 
English but not Yoruba. 

‘On appeal to the High Court, the appellants complained 
of the interpretation at the trial and, in particular, alleged that 
parts of the proceedings, including the evidence, had not been 
interpreted correctly or at all and that the evidence of the 
prosecution witnesses was not interpreted whilst each witness 
was testifying but when he had finished.” 


After hearing evidence about the interpretation, the High Court 
observed that in at least two instances the ability of the interpreters 
to interpret satisfactorily might be questioned. but nevertheless 
found that all the evidence was interpreted and that the whole of 
the proceedings were interpreted correctly and that the appellants 
had not established that anything was added or omitted or falsified 
in interpretation. It then held that it was not satisfied that there 
had been a failure of justice and dismissed the appeal. In doing 
so it was in fact saying that though there might appear to be a 
failure of justice, there was not one in fact. 

This decision was not upheld by the Supreme Court.” Brett F.J. 
there stated: 


« . . . we do not dissent from the view that for the purpose of 
the test (as to whether there has been a failure of justice) the 
burden is on the appellant to show that the irregularity has led 


to a failure of justice. However, while the point has not been 
argued before us, we are of the opinion that there is failure of 


æ [1984] N.N.L.B 51 (0.4); 61 (F.8.0.). 
ar N.N.L.E. 41. 
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Justice within the meaning of the section if the proceedings at 
the trial fall short of the requirement ‘ not only that justice be 
done, but that it may be seen to be done’ .... We have 
already referred to the difficulties facing an appellant who seeks 
to establish that the interpretation was in fact incorrect or in- 
com , and in view of these difficulties, we consider that if 
the burden rests on the appellants it will have been satisfied if it 
is shown that a reasonable person who was present at the trial 
i have supposed that the interpretation was defective to 
an extent ag to deny the appellants a fair trial.” 


In this judgment the court was dealing with the special problems 
of interpretation. It is not certain whether these words will be 
applied wherever justice appears not to have been done by reason 
of a failure to carry out or be guided by the provisions of the Code. 
But it is submitted, though somewhat tentatively, that a third rule 
should be added to those set out above as follows: 

(iii) Although the error, omission or irregularity is not shown 
to have actually or possibly given rise to a wrong decision, 
if the error, omission or irregularity would give rise in the 
eyes of a reasonable person to the view that justice was not 
bemg done, such error, omission or irregularity has 
occasioned a failure of justice. 

These are the principles upon which the appeal court will act 
in considering an appeal whether from a native court or a magis- 
trate’s court, since sections 286 and 882 apply to appeals from any 
court. A failure to apply a section where the court is required to 
apply it or to be guided by that section, where the court is a native 
court and is only required to be guided, will be tested in the same 
way by the appeal court and the question to be decided is whether 
there has been a failure of justice. It is doubtful therefore whether, 
from a legal point of view, there is, or has ever been, any advantage 
in the use of the expression “‘ guided ” and it appears that no 
decisions would have been different in native court appeals if the 
word ‘* guided ” had never been introduced into the Code. Politi- 
cally however it served the essential purpose of reassuring native 
courts that their attempts to apply. the Code would be sympathetic- 
ally regarded by the appeal courts and not subjected to criticiams 
based on trivial technicalities. Without this reassurance it might 
have been difficult to obtain acceptance of the Code. The view that 
the word “ guided ” has had little legal effect is strengthened by 
the fact that when the Code was first introduced, an interpretation 
of its meaning was eagerly awaited, but in five years neither the 
Supreme Court nor the High Court have found it necessary to make 
one. ‘* Has the appellant shown that there has been a failure of 
justice? ’? has been the only question considered. 

At an earlier stage in this article I commented that there were 
some misgivings about the use of the courts’ powers of ordering a 
retrial. Principles have not yet been enunciated in England where 
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the Court of Crimihal Appeal in general has no such power. It may 
therefore be of interest to those who think that such power ought 
to be available in England to know what principles have been 
enunciated by the Supreme Court in Nigeria. In the case of Yusufu 
Abodundu v. The Queen * the Supreme Court stated ‘that before 
ordering a retrial the court should be satisfied: ` : 

- (a) that there has been an error in law (including the observance 
of any rule of evidence) or an irregularity in the proceedings 
of such a character that on the one band the trial was not 
rendered a nullity and on the other hand the court is not 
able'to say that there has been no miscarriage of justice; 

(b) that leaving aside the error or irregularity, the evidence 
taken as a whole discloses a substantial case against the 
appellant ; fe 

(c) that there are no special circumstances which would render 
it oppressive to put the appellant on his trial a second time; 

(d) that the offence or offences of which the appellant was con- 
victed or the consequences to the appellant or any other 
person of the conviction or acquittal of the appellant are 
not merely trivial; and f 

(e) that to refuse an order for retrial would occasion a greater 
miscarriage of justice than to grant it. 

I have no doubt that controversy as to the desirability of granting 
powers to an appeal court to order a retrial will continue to rage, 
but wherever those powers éxist, these would seem to be suitable 
rules by which they should be governed. 

These then are the most important developments’ during the 
last five years in the criminal procedure of Northern Nigeria. These 
years have also seen the introduction of training courses for native 
court staff and the setting up of an inspectorate under the Minister 
of Justice. There is no doubt'that the standard of work im the 
native courts has improved out of all recognition in the past five 
years in the majority of cases. Both the Penal Code and the 
. Criminal Procedure Code have been translated into Hausa and 
Case Notes, digesting appeal decisions, are published by the Ministry 
of Justice in English and Hausa. There is still much to be done, 
but if the improvement continues at the same pace over the next 
five years, this new legislation will have been more than justified. 
But even now it is possible to see, and Mr. Price and others who 
shared his doubts, will be glad to know, that this Code does not 
furnish “ a most efficient instrument of oppression,” but is rather 
a Code, which, in spite of or perhaps even because of its not being 
an exact copy of English criminal procedure, is looked upon as their 
own by Northern Nigerians and which on the whole is administered 
with some pride and with increasing impartiality and efficiency. 

T. H. Wouums.* 


“ WHAT CANNOT BE DONE DIRECTLY 
CANNOT BE DONE INDIRECTLY ”’: 
ITS MEANING AND LOGICAL STATUS 
IN CONSTITUTIONALISM 


Vast problems of a legal nature are posed in the observance of 
prohibitions and limitations imposed on legislative powers in a 
federal state where the legislative jurisdiction is divided between the 
central and regional governments; similar problems are also likely 
to arise in a unitary state having a written constitution, ¢.g., the 
South Africa Act of 1909. Presumably the solution to such prob- 
lems has to be found in the working of judicial machinery, courts 
bemg the watchdogs of constitutional provisions; hardly anyone 
today would deny the role played by courts in the growth and 
development of constitutionalism. In the judicial process are 
involved a set of ‘ unwritten ” rules for the guidance of judges in 
the understanding, what is known as interpretation or construction, 
of “ written ” laws including written constitutions. Such rules are 
frequently resorted to in determining the validity of laws by refer- 
ence to the provisions of a constitution. One of such rules is that if 
a legislature is prohibited trom doing something, it may not do so 
even under the “ guise or pre ” of doing something that 
appears to be within its lawful jurisdiction; a legislature may prima 
facie purport to act within the limits of its powers, yet it may in 
substance and reality be transgressing those powers, their pur- 
ported exercise being merely a “ guise or pretence.” This rule may 
broadly be explained as the observance of “ good faith in the 
exercise of legislative powers, and it is implied in the operation of 
the maxim “ what cannot be done directly cannot be done imdir- 
ectly.” It may, however, be stated that the force of the maxim in 
general depends on a large number of variants from the personal 
outlook of judges to the terms in which powers and prohibitions are 
framed. It is also likely to vary greatly as between different 
branches of law; in the field of public law the maxim may find its 
application in administrative cases, but for the most part they do 
not involve the analytical difficulties of constitutional cases being 
more readily related to factual problems of “ good faith.” More- 
over, it is rarely that such an issue can be isolated as the only and 
the decisive one. Nevertheless, one could with reasonable certainty 
pick out examples in which the maxim, or a principle similar to it, 
was argued or could reasonably have been argued and applied— 
where it was in some form or another an important issue.1 In this 


1 Bee Singh » “ What Cannot be Dons Directly Cannot be Done Indir- 
peer ae A.L.J. 874, (1950-60) 88 A.L.J. 8. For the operation of 
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paper an attempt is made to understand the meaning of this maxim 
and work out its logical status in constitutional contexts. 


A. Tur Mranine or THE MAX% 


I 


The maxim itself contains a number of ambiguous terms or terms 
having blurred edges. By the time these are analysed and their 
permutations and combinations taken into account, the resulting 
variation in meaning is sufficient in itself to explain the apparent 
conflicts between decisions. A linguistic philosopher could probably 
take this type of analysis very far, and the following discussion 
is pitched only at the “‘ common sense ” level. It is proposed here 
to take the main terms of the maxim seriatim. 


oe What 39 S 

This is the subject of the maxim and in the present context it 
refers to some legal act which has to be characterised. In a 
constitutional setting, ‘‘ what ’? must be expanded into a legally 
significant act specified in a constitution which contains positive 
statements laying down propositions as to acts or forbearances, and 
it is approved or disapproved as being consistent or inconsistent with 

‘However, some vagueness or ambiguity always exists as to 
the meaning of words or phrases and to that extent there is likely 
to be a certain amount of indeterminacy in testing the validity of 
statutes. To deal with this “ open-endedness ” courts have resorted 
to “ supra-constitutional ” principles and sought guidance in com- 
mon law or natural law or some such other concept.* However, 
such principles or concepts are related to the “ ideology ” or 
‘* public opinion ” reflecting social, economic or political attitudes 
prevailing in a community. As these factors undergo a change with 
the times, the meaning of words and phrases which are to be 
understood by reference to those factors also undergoes a change. 
Thus no interpretation could be decisive for all times. 

Then characterisation of “‘ what ” assumes that a certain mean- 
ing can be given to constitutional provisions and its validity 

ey ; aion s | “What O 

Tresty Dennot be Dano Indirecily: E dady of the South African Constitution 

in Betrospect "’ 10a Publio Law 486; ' What Oannot be Done Directly 

j Dor ly: Some Illustrations of its Operation in the Austra- 

lian Constitutional Law '" (1068) 5 JILL 4838. 
, Constituteonal Limstations (8th ed.), Vol. I, pp. 842-844; Jones, 
Historical Introduction to the Theory of Law (1940), p. 

function in the handling at “ police 
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cases is that of an arbitral body: sos Cocwin, Tha Gonsiituiion end What It 
Means Today (10954), p. 53; in Oanade e “ practical business gense."" was once 
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oscillates between wide and narrow interpretations depending upon 
the judicial attitude which, in tum, is influenced by “ extra- 
positive ’? concepts. For example, the maxim has more oppor- 
tunities of its application in Australia when the Constitution is 
given a restrictive interpretation based on the concept of “ dual 
sovereignty ”? than when the Constitution is given an expansive 
interpretation based on the concept of “ plenary ” powers. Ifa 
case in which the maxim has found its application has been over- 
ruled, it does not necessarily mean that the maxim has fallen into 
disuse or become redundant; it may only signify a change or shift 
in the meaning of a provision or rule whose construction is a 
prerequisite in the application of the maxim.’ 


*© Cannot ” 

On a simple assumption that legal acts are either commanded or 
prohibited this would raise no difficulty, but in fact as Hohfeld’s 
tables show the range of legal categories is much wider, and probably 
even Hohfeld over-simplified the position. In practice, legal norms 
may be said to exhibit a continuous range of “ attitudes ” towards 
given conduct from outright prohibition at one end to specific 
command at the other, with positions in between at which one may 
speak of the norm having a “ flavour of disapproval ” or being 
“ neutral.” In constitutional contexts, there are two distinctions 
of practical importance; there may be a constitutional prohibition, 
or there may be an area of power not granted to the authority in 
question. In the “ ultra vires ” situation, where no specific prohi- 
bition is concerned, the judicial attitude may be affected by the 
answer to the question—what happens in the area of power not 
intra vires the authority in question? Is it within the power of no - 
authority (when the position may be considered as approximating 
that of a prohibition, with an inference that no law should touch 
that area at all), or is it within the competence of another legislature 
in the system? If the latter, is it expressly so (a multi-list system); 
or residually so (a single list system)? Where there is a division 
between several legislatures, it may also be important to consider 
general judicial assumptions concerning the balance of the system: 
do they try to hold a balance, or have they an assumption in favour 
of one authority or the other? All these distinctions can affect 
the significance to be given the term “ cannot.” 


“ Be done” 
The word ‘ done ” is not especially suited to legal contexts; it 
is more typical of non-legal language where it refers to a complex 


States: ¢.9., see Hammer v. Dagenhart, 247 U.S. 251 (1918), and of. U.S. v. 
ag U.8. 100 (1941). 
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real-life situation. In ordinary language, no one would think of 
denying that what the Acts dealt with in the Uniform Taw Cases * 
in Australia ‘* did ’? was to expel the states from the income-tax 
field. Courts, however, usually restrict their view of what a law 
« doe ” to a relatively narrow range of consequences of the law. 
They may even. take a purely Kelsenian view and regard the 
‘ doing ” as the norm and nothing else so that any social, economic 
or political consequences are irrelevant. In practice, their view 
is rarely as narrow as that even if their language might suggest it. 
The difficulties arising from this overlap with those arising from the 
expressions ‘ directly ” and “‘ indirectly.” 


(13 Directly 39 

This requires the characterisation of some legal act which is in 
conformity with the provisions of a constitution. But how can one 
say that an act conforms to something that is commanded or pro- 
hibited? Mere intuition or even common sense would not appeal 
to anyone as a criterion, even though in some cases these might — 
appear to be the only possible explanation. Political considerations 
in terms of social, economic ot political consequences may possibly 
at times supply an answer, but there would always be the difficulty 
of reconciling conflicting opinions; moreover, as noticed earlier, 
courts apparently do not profess to accept it. Expressions such as 
“ pith and substance ” or “ true nature and character ” have also 
been coihed but they have not met with much success especially in 
a borderline case which presents the problem of characterisation in 
a difficult form. However, one thing appears to be certain that 
the Kelsenian method in confining our attention to a formal 
hierarchy of norms would not suffice, and a reference may have to 
be made to the setting or context of a legal act in order to charac- 
terise an ‘“‘ achievement ” as “ direct.” This problem is discussed 
further under “‘ indirectly.”’ 


“ Cannot be done ” 

This has been discussed above in parts as “‘ cannot ” and “ be 
done,” but it may be noted that in this part of the maxim this 
expression need not have the same meaning as in the earlier part 
because of the following word “ indirectly.” What one regards as 
s doing ” something can be coloured by the following adverb. 


“ Indirectly ” 

This denotes a characterisation of some legal act which is not 
in conformity with the provisions of a constitution. ‘ Directly ” 
and “ indirectly ” may to a certain extent involve similar problems 
of characterisation as what is “ directly ” is not “ indirectly ” and 
what is “ indirectly ” is not “ directly.” However, ‘ indirectly ” 


© South Australis v. Commonwealth (1042) 65 O.L.B. 878; Victoria v. Common- 
wealth (1957) 99 C.L.R. 575. 
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is not exactly the opposite of “ directly ” because “ indirectness ”? 

is not simple straightforward “ invalidation ” but arises under some 

“* guise or pretence ” of doing something that gives, on the face of 

it, the appearance of “‘ validation.” Thus “ indirectly ” raises 
isation problems in a new form. 

The problem of “ indirectness ? may arise when a piece of 
legislation actually operates in two or more classes of subjects and 
it is often treated as a problem of attributing a single classification, 
assuming that the legislation either belongs to a class, or it does not. 
To attribute one characterisation to a law involves the ascertain- 
ment, in some way, of the line of demarcation between the legislative 
powers of several sets of governments, or between the legislative 
powers and the prohibitions imposed upon them. Nevertheless, it 
is by no means an easy task to decide whether a particular enact- 
ment belongs to a certain class which the Constitutioh has specified 
for that enactment’s validity or invalidity. To take a convenient 
Australian illustration, R. v. Barger," where the High Court invali- 
dated an Act of the Commonwealth Parliament which provided for 
the imposition of excise duties on certain goods but made an exemp- 
tion in case of a manufacturer who observed certain prescribed 
conditions, it was thought by the majority that the Act in question 
could only be passed by the state legislature; it meant that the 
CommonWealth Parliament was not competent to do so. But this 
opinion rested on the assumption that the purpose, as distinguished 
from motive, of the Act was regulation of the canditions of labour 
and not taxation. Yet, it must be conceded, to distinguish between 
purpose and motive is easier in theory than it may become ih 
practice. 

In an article Mr. G. W. C. Ross advocated that it was futile to 
say that a law belonged “ really ” or “ primarily ” to one “ field ” 
and only “ secondarily ” to the other: what it “ really ’? did was 
to deal with each field in relation to the other.* To take his 
example, suppose the Constitution (of Australia) authorised the 
federal Parliament to legislate “ with respect to parks ”’; the state 
legislatures have the field of “ dogs,” nothing being said in the 
Constitution about dogs. Is it constitutional for the Parliament to 
enact a law which forbids taking of dogs into parks? In other 
words, is such a law with respect to “ parks,” or with respect to 
“ dogs” ? Mr. Ross characterised it as dealing with dogs in rela- 
tion to parks. But why not characterise it as dealing with parks 
in relation to dogs? Perhaps Mr. Ross may be right but why it 
was 60 was not explained. Suppose a law forbids the entry into 
parks of all persons accompanied by dogs. Is it a law with respect 
to parks, or persons, or dogs? It is not easy to find an answer with 


T (1908) 6 O.L.B. 41. 
s The Constitutional Law of Federalism in the United States and Australia ” 
(1948) 90 Virginia L.R. 881 at pp. 918-21. 
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some certainty. Once Professor Sawer explained the problem in 
the Australian context thus: 
‘< The cases that reach the higher courts are almost by defini- 


tion marginal cases. Sometimes they can be solved by reference 


to the ordinary us of language, or the customary nomen- 
clature found in British, Dominion and U.S. legislation, and 


constitutional documents. uently the court is compelled 
to act on an ‘ intuitive ’ appreciation of the i € object ’ 
of the law, when its essentially political j ent has to be 


wrapped up in such question: begging phrases as ‘ pa and 
substance,’ or ‘ true nature,’ phrases depending on a allacious 
identification of fluid man-made norms with immutable Aris- 
totelian natural types or Platonic ideal forms. As decisions 
multiply, types are established which provide precedents for 
future guidance. Of course, this kind of quasi-legislation is not 

iar to the field of constitutional law. But it is in that field 
that the official myth of mechanical ‘ application ’ of the law 
by the judges is most strongly maintained, while the political 
importance of the question makes a critical examination of the 
actual situation a particularly delicate situation.” ° 


I 


The above discussion suggests that the main difficulty with under- 
standing and applying the maxim arises from the words “ directly ” 
and “ indirectly ’? which may now- be considered in more detail. 

In the public law field, the maxim becomes relevant only in 
relation to a governmental authority whose competence is in some 
degree limited. A unitary sovereign in the Diceyan sense of sover- 
eignty could not be affected by the maxim. The maxim then 
assumes the following circumstance: a governmental authority 
which has power to “ do ” something “ directly,” but which might 
also (but for the restraining effect of the maxim) employ those 
powers so as to “ do ” other things in a way which would ordinarily 
be described as “ indirect.” But this formulation involves some 
vague and even question-begging expressions and it is desirable to 
attempt a more precise analysis. 

(a) Let it be assumed that governmental powers and limitations 
on such powers are defined only by reference to purposes. Our 
governmental authority is authorised to achieve purposes, say, A-Q. 
As to purposes R-Z, there are two possibilities: 

(i) The authority is expressly prohibited from achieving 
purposes R-Z. This should be the simplest case, since a literal 
application of the constitutional restriction will necessarily 
invalidate any action tending to achieve the prohibited pur- 
poses. A conflict between the authorisation to achieve A-Q, and 
the prohibition against achievmg R-Z, can occur because 
probably particular measures adopted by the authority may 


® Paton (ed.), The Commonwealth of Austrakia (1082), p. 61. 
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tend to achieve both B (within power) and § (prohibited). 
Unless the constitutional document provided some rule for 
solving such conflicts, the courts would be faced with a task 
of constructive interpretation so as to provide a solution. Such 
a solution need not be simple or all-embracing; it may some- 
times give priority to the power to achieve B, or sometimes 
give priority to the prohibition against achieving S. 

The maxim may be cited in such contexts, because an 
attempt will probably be made to argue that achieving B is 
the “ indirect ” or “ incidental ” matter, while achieving S 
is the thing which may not be achieved “ directly.” Strictly, 
however, the maxim has no relevance, because it is assumed 
that purposes B and S are both directly achieved by the measure 
in question, and the problem is, therefore, simply one of inter- 
preting the constitutional document to see whether the purpose 
S may never be achieved under any circumstances whatsoever, 
or simply something that may not be achieved in isolation. 

(ii) Nothing is said about purposes R-Z. Then to achieve 
those purposes is simply ultra vires, and a measure tending 
solely to achieve S would be invalid. What of a measure tend- 
ing to achieve both B and S? Logically, this is no different to 
the situation in (i) above; it should be a question of ascertain- 
ing by interpretation whether the constitutional document 
intends to empower only achieving A-Q when unmixed with any 
R-Zs, or extends to achieving anything in which there is an 
A-Q. Hence once again there is no need for the maxim. 


(b) Actually governmental powers and limitations on them are 
not always defined by reference to achieving a purpose, and even 
where they are difficulties can arise over differences between 
‘ direct ” and ‘‘ indirect ” purposes, or between “immediate ” 
and “‘ ultimate ? purposes, or between “legal” and ‘“ social ” 
purposes, etc. Thus a power may be given by reference to a class 
of transaction which is to be “ regulated,” with an inference that 
the purpose of the regulation is irrelevant, and with an assumption 
that the class may be recognised by attributes or grounds of 
characterisation having no connection with purpose. Or if distinc- 
tions are drawn between purposes, then such distinctions must 
themselves be non-purposive if the definition is not to be circular 
or productive. of an infinite regress. 

These non-purposive definitions of power and limitation on power 
may further be subdivided into many characterisation types,1* 
but for the present discussion it is sufficient to treat all non-purpose 
types together. The governmental authority then is authorised to 
deal with non-purposive circumstances a-q. As to non-purposive 
circumstances r-z, the same two possibilities exist as those 


1 e.g., Bee Dixon J.’s classification in Stenhouse v. Coloman (1044) 69 C.L.R. 
451 at p. 471. 
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considered under (a) above, and theoretically there is a again no need 
for the maxim. [Itis a matter for specific constitutional provision, 
or failing it for constructive interpretation, to decide whether the 
presence of characteristic b validates a measure, notwithstanding 
the concurrent presence of characteristics whose presence is either 
prohibited or is in isolation insufficient to validate. 

(c) Now take a case where some powers are defined by reference 
to purpose and others by reference to non-purpose characteristics, 
these being respectively A-Q, and a-q; similarly the residue of 
possible, powers and circumstances are purposive R-Z, and/or non- 
purposive r-z. Then there are the following possibilities : 

(i) There is a prohibition egainst achieving purposes R-Z. 
The possible clash between: this and the power as to A-Q has 
been dealt with above. But what of a transaction dealing with 
non-purpose matter b, when the transaction also tends to 
achieve purpose S? The same considerations apply. Either 
the constitutional document or constructive interpretation must 
decide whether characterisation as b or achieving S is to be 
regarded as the dominant consideration. The maxim has no 
logical place. 

(ii) There is a prohibition against dealing with non-purpose 
matters r-z. The case which is not yet dealt with is where a 
transaction having characterisation s tends to achieve B. Again 
the solution is provided by the considerations which have been 
5 1 al f 

The above discussion suggests that if the “ primary” or 
‘© direct ” characterisation attributes of an exercise of power include 
both attributes indicating validity and attributes indicating inva- 
idity, the solution of the resulting conflict does not require the 
maxim or anything resembling it. This conclusion might have been 
reached from the maxim itself, since the maxim requires a circum- 
stance which can be described as ‘‘ indirect ” achieving of a pro- 
hibited matter or a matter otherwise beyond power, whereas the 
circumstances examined in (a), (b), and (c) above involved no 
« indirections.”? For example, say in Barger’s case, it was assumed 
that the tax was imposed for a genuine purpose of raising revenue, 
and for a concurrent genuine purpose of discouraging an activity, 
vix., certain labour practice in an industry, which was not otherwise 
within an area of Commonwealth power, and that so far as charac- 
terisation types are concerned, the law from its contents and legal 
operation would be classified both as a taxation law and as a law 
regulating the labour conditions. Suppose in addition the law 
burdened the inter-state sale of products produced in prohibited 
conditions, an essential feature of inter-state trade, then it might 
come within the prohibition of section 92 of the Constitution,” that 
11 Iş provides: “On the imposition of uniform duties of customs, trade, com- 

merce, and intercourse among the States . . . shall be absolutely free.” 
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prohibition may be given primacy. But throughout the assumption 
is that these attributes are actually present. 

How then can there be any room for consideration of  indirect- 
ness °? The first possible answer is that the maxim assumes for 
every law one exclusive or predominant characterisation attribute, 
and any other attributes actually present are then to be classified as 
“* indirect,” even though those attributes are actually present and 
no question of “ mala fides’ or ‘‘ disguises ” is involved. This 
principle would amount to a dogmatic direction to the courts that 
they must attribute one'and only one characterisation attribute to 
a law, and its validity or invalidity will then follow as a matter of 
course in accordance with the constitutional distribution of power 
and the constitutional prohibitions. The maxim would then merely 
explain to those puzzled by the ‘decisions of the courts why the 
genuine though (as found) subordinate existence of a characteristic 
making for validity was disregarded. An attempt to ‘apply such an 
approach might be reptesented as requiring the discovery of 
‘“ primary ” as against “subsidiary,” or “ principal ” as against 
“ incident,” or “ daseiice ” 'hs against “ accident,” or “ purpose ” 
as against ‘‘ motive,” etc., of a measure. The maxim could then 
be rephrdséd thus: 

Characterisa tion of a legal act is determined by reference to a 
feature characterised as primary, cipal, essence, purposé, 
ctc., of the act; if that feature does not attract validity then 
the act will be validated by the presence of a feature character- 
ised as subsidiary, incident, accident, Motive, etc., of the act, 
even though when considered ‘alone would atttact validity. 

Thus the difficulty may-not be to distingui wish the ‘* direct ” 
from the “ indirect,” but to distinguish the “ direct ” from the 
“ less direct.” In Barger’s case, it may be said that the regulation 
of the wages of employees was regarded as the “ direct ” achieve- 
ment and -the imposition and remission of an excise duty as the 
“ Jess direct.” If the maxim is applied, then the legislation failed 
because the former achievement, was considered by the court as the 
“* purpose ” of the Act in question, it being virtually prohibited on 
account of the then attitude to the “ reserved ” powers of the 
states. But in a latter case Osborne v. Commonwealth, where an 
Act, which provided for the imposition of progressive tax on land 
throughout the Commonwealth, was upheld by the High Court, can 
it be said that the maxim 'was not applied, or simply that the 

ing up of large estates was not even an “ indirect ” achieve- 
ment? Probably the latter. The courts put a limit on, the purposes 
or consequences or other attributes of legislation which they will 
regard as legally relevant at all, whether ** directly ’? or “ indir- 
ectly,’? but where they draw this line varies from system to system 
and even from court to court within a system. ae 
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One may often suspect in constitutional contexts that if a court 
relies on such an approach, it has actually come to.the conclusion 
that there is bad faith—the inclusion of the incidental validating 
material is a mere blind. That, however, is not necessarily the case. 
The incidental factor may be quite genuine and necessary to the 
legislative plan. . If bad faith is excluded, then there is the obvious 
difficulty of deciding which feature of a complex legal act,’ such 
as a statute, is to be regarded as “‘ primary,” ‘‘-principal,” etc., 
and which as: “ secondary,” ‘ incident,” etc. Evidence from the 
legislative. process, if admissible, might help to solve, such problems, 
but often it is not admissible and often it is not helpful.. Thus we 
usually come back by yet another route to the fundamental problem 
of characterisation. _ BA vets oo et , 

The next possible is that the maxim does not relate to 
circumstances where mixed characterisation attributes are objectively 
or genuinely present, but is concerned in some way with “ mala 
fides ” or “di .” . If the measure on.its face has characterisa- 
tion attributes A-Q, or a-q, making for its validity, but a court is 
able to establish: by. some process of inquiry that these attrihutes 
are falsely asserted, and the attributes of the-measure are actually 
and exclusively within R-Z, or rz, then the measure may be held 
invalid. The “ indirection ” is in the dressing up. The maxim 

. Measures will be judged by the attributes they actually possess, 


not by those which are f y attributed to 
The difficulty of ‘applying conceptions such. as “ mala z 
varies with the kind of governmental concerned. It is 


concerned the courts will not readily attribute “ fraud ” or “ mala 
fides” to Parliaments, Monarchs,” Presidents, etc., nor will they 

Suppose that in a constitutional context, a court will not allow 
allegations of bad faith against a Parliament and rejects any 
identification of “directness ” or “indirectness ” with distinction 
between “‘ principal ” and “ incident,” etc. If a statute is with 
respect to topics A and Q, then the court regards it as a statute 
dealing with both matters and does not inquire in what degree it 
affects them; Q may be a relatively unimportant feature on some 
standard of importance, but the court still says it is nevertheless a 
statute touching Q and this must be considered for deciding on 
validity. Suppose the legislature in question has powers with respect 
to topics A-P, but topics Q-Z are not within its power. The system 
would then, it appears, gain no help from the maxim. It would, 
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however, require some rule to solve the problem. The rule might be 
that the presence of an ultra vires factor invalidates all, or the 
presence of an intra vires factor validates all, or distinctions might 
be drawn between cases where Q-Z are prohibited, or are committed 
to another legislature in the system, or are higher or lower in some 


hierarchy of judicial values. 


B. Tae Loaican STATUS OF THE Maxim 


I 

The maxim, like any other legal principle, may involve the study 
of two entirely separate areas posing distinct and distinctive types 
of problems. One is in terms of “ description ” dealing with facts 
and consequences. The other is in terms of “ attitudes ” dealing 
with the specific rale played by value judgments. The two areas 
are not completely unrelated, but a reference to both of them 
separately does provide a basis for the proper understanding of a 
legal principle. ` 

Descriptive analysis may appeal more to a lawyer with a practical 
approach than the analysis based on value judgments, but the 
importance of the latter should not be underestimated. Many of 
the controversial problems that confront the courts are i 
cases and they may often be understood properly only in the light 
of conflicts between arguments based on value judgments which are 
logically deduced not only from a system of moral or social relations 
but also from the realm of political ideologies; this is particularly 
so in the field of constitutional law. There is a hierarchy of values 
which so far as accepted is a guide to the solution of a problem. 

However, value judgments are the intellectual tools to be used 
for the purpose of persuasion and play a secondary role as an aid to 
arriving at a decision. Moreover, their usefulness is most fully 
appreciated in the sphere of unenacted law where issues involving 
concepts which have ethical or emotive content become predo- 
minant. For example, in the law of torts, which is not yet codified 
in Commonwealth countries, words such as “ good,” “ wicked,” 
“harm,” “ duty ” and many others, and generalisations, classifica- 
tions or categories based on them could properly be understood 
only by reference to values relating to a system of moral or social 
relations. On the other hand, in the sphere of “ written” or 
“ enacted ” law there tends to be a reasonably determinate set of 
legal principles which provide a basis for the making of a decision 
and the necessity of resorting to value judgments may not be so 
frequent. Thus for purposes of the maxim in the area of written 
constitutions it is the descriptive analysis that is more fruitful than 
18 Bee Btoljar, “ The Logical Status of a Legal Principle ” (1958) 90 Uni. of 
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the analysis based on value judgments. Hence in the study of 
constitutional cases emphasis is generally put on the analysis of 
facts and situations and the approach is rather analytical than 
evaluative. 


Ot 


The desirability of codification was felt long ago in order to avoid 
uncertainty of the unwritten law which might be susceptible to 
different interpretations resulting in unnecessary litigation and, 
therefore, much vexation and trauble.* However, no code could 
possibly be concise or exact in words, because of the very nature 
of human language which is full of ambiguities and obscurities.* 
Thus there has been an endeavour to understand the mean- 
ing of law that has been reduced to writing and make sense out 
of jt, and this process came to be known as interpretation (or con- 
struction). Jn Roman law the term interpretatio corresponded to 
interpretation (and/or construction) and Roman jurists used it in 
the widest possible sense so that a very large part of that law was 
formed by a gradual extension of the provisions of the Twelve 
Tables. Its influence was then seen in the discussions upon the 
French Code, and also in the early English law.!° Modern practice 
on the Continent is to treat statutes as the basis of the law, and the 
task of the courts is to “ fill gaps ”” by arguments based on travaux 
préparatoires 1" and analogy ™ (as the last resort) so extending the 
basis for logical inference of legislative intention. However, the 
English approach tends to be concerned more with the verbal 
expression of the statute.*® 

A law or legal rule must not be violated. But the question 
arises how the violation occurs. The simplest way is to do something 
which ‘‘ obvioysly ” or ‘“‘ on its face ” amounts to disobedience of 
the law or legal rule. However, it may also occur if something 
prohibited is done under the “ guise or pretence ” of observance, 
and it would be the duty of courts not to allow this, otherwise the 
law or legal rule would become illusory. ‘‘ There can be,” said 
Lieber, ‘‘ no sound interpretation without good faith and common 
sense;?? ® and the harmony produced by good faith and common 
sense, Dr. Hammond commented, would be “‘ decisive for or against 
a proposed interpretation, even though all the rules that may be 


14 Bee Lieber, Hermenoutios (8rd ed.), p. 80; Paton, A Toatbook of Jurisprudence 


15 See Allen, Law ix the Making (Gth od.), p. 493. 


17 Bee Allen, loo. oit., pp. 500-501. 
18 Bee Lieber, loo. oit., p. 275 et s 


For a penetra snalynis of the theory of PATT T tion s00 en, 
Law and Social Order (1938), Pp. , 188-184; Radin, “ Statutory Inter 
reation >" (1980) £9 -B. 868 at pp. 800-885 

m Fisher , loo. oit., p. 109 (italics 
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formulated array themselves on the opposite side.” Thus 
observance of good faith is a cardinal principle of interpretation. 

It is true that good faith is a notion which cannot be reduced 
to any formal rules, but it may broadly be stated that before any 
opinion is formed as to the violation of a law or legal rule one should 
look into its substance and not merely its form. This approach has 
received various specialised applications. For example, when the 
theory of the “ equity of the statute ” 13 was employed to mitigate 
the hardships flowing from rigid adherence to the letter of the law, 
Plowden (the greatest advocate of the theory) explained its applica- 
tion in terms which criticised reliance upon the form of the law and 
advocated adherence to its substance. Similarly, Heydon’s Case,™ 
lays.down that before having a look at the words of a statute one 
should discover “ the true reason of the remedy ” and give the 
words under interpretation the meaning ‘‘’as shall suppress the 
mischief, and advance the remedy, and to suppress subtle inventions 
and evasions for continuance of the mischief, and pro privato 
commodo, for to add force and life to the cure and remedy, accord- 
ing to the true intent of the Act, pro bono publico.” Here * the 
true reason of the remedy ” is the purpose or policy for which the 
law was provided, and it’ is but one of the ways of looking into 
the substance of the law. 

It has long been usual for English judges to examine the 
intention of a statute in order to find a clue to its interpretation.” 
In the Middle Ages, judges, as members of the King’s Council, were 
generally themselves legislators and had little difficulty in deciding 
what the real “‘ subjective ” intention of the statute was.** How- 
ever, after the judges had separated from the Council, the intention 
was to be inferred from the words of the legislative text. Attempts 
were made to devise rules as a guide to interpretation, but their 
application was somewhat arbitrary. The reason was that most 
statutes before the nineteenth century laid down no more than 
broad principles. It was during this period that the English com- 
mon law was transplanted into the United States—the first federa- 
tion to develop rules of constitutional interpretation. Thereafter, 
though the trend in England was towards detailed statutes to which 
the courts applied literal interpretation, the courts in the United 
States were inclined to continue with the old broader approach. 
For example, in England the theory of the ‘‘ equity of the statute ” 


21 Ibid., p. WL 

23 Bee Lenhoff, Comments, Cases and Materials on Legislation (1949), p. 649. 

Se Boporter s note to Bosten v. Studd (1574) 9 Plow’. 450 at . 465. 

mM 8 Co. 7a at p. 7b. Also refer to LJ. in Estates 
Ltd. v. Asher [1 2 All B.R. 155 at p. 164; Magor and Mellons R.D.C. 
v. Newport 0 J 2 All HR. 18% at p. 1886 (of. Lord Simonds 
on appeal: [1952] A.O. 189 at p. 191). 

Seo generally Plucknotė, 4 Oonoise History of the Common Lew (4th ed.), pp. 
8 p % 

29 Plucknett, Statutes ond their Interpretation in the Fourteenth Century (1922), 
p- 4. 
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fell into oblivion but the courts in the United States had not ceased 
to make use of the theory as furnishing a guide to interpretation." 


seas 


The maxim under consideration can operate in any field of 
private or of public law, being m the broadest sense merely an 
application of principles of ‘‘ good faith.” However, we are 
concerned more particularly with its application in public law, 
because here the maxim has a more precise significance and its 
possible application is most easily tested or illustrated. i 

In order to have a proper appraisal of the constitutional govern- 
ment of a state, whether it be federal or unitary, it is not merely the 
Constitution but also its working that forms the basis of the study 
of constitutionalism in a state.** The role played by courts makes 
a significant contribution to the shaping of governmental machinery, 
especially in a federation where courts have the power to review 
the acts of legislatures. However, the practice in courts is, in itself, 
guided by a set of rules of interpretation whenever a conflict involv- 
ing constitutional principles arises before them. It may be that 
some of the rules are less important or more controversial than the 
others, but certain rules such as the maxim are so fundamental 
that they form the very basis of judicial practice. 

A constitution requires the relative permanence of the specified 
governmental machinery and correspondingly guarantees the 
relative security of the subjects; while necessarily having a good 
deal of flexibility, the constitution needs to be protected from abuse 
of powers conferred on a legislature, and from arbitrary changes im 
law. A constitution, therefore, of any value, presupposes the 
existence of the maxim without which its provisions would be 
meaningless. In other words, something like the maxim necessarily 
accompanies any attempt at expressing the notion of a limited 
governmental power, because without some such notion the attempt 
at express statement of a limited power would, except in the very 
simplest and narrowest circumstances, be a waste of time. 

Thus, limitations upon a legislative power are not only those 
which are expressly provided in the constitution but also those 
which, though implied, are necessarily to check any abusive or 
arbitrary exercise of the power. ‘‘ The mere grant of a constitu- 
tion,” observed Cooley, ‘‘ does not make the government a 
constitutional government, until the monarch is deprived of power 
to set aside at will.” 2° The maxim, therefore, operates as a limita- 
tion for holding laws constitutional on the ground that the legisla- 
ture has, under the “ guise or pretence ” of doing something lawful, 
assumed power (or acted in a manner) not authorised by the 


aT See Lenhoff, loo. olt., p. 980. 
28 Gee Wheare, Federal Fovornmont (4th ed.), pp. 17-%. 
29 Cooley, Constitutional Limitations (8th ed.), Vol. I, p. 5 (n. 2). 
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constitution or acted not in good faith. It is so even though the 
maxim has no legal force in the sense of not being recognised as part 
of a positive law. 

It would seem, then, to follow that the maxim is part of the body 
of logical principles whose existence is presupposed by any system 
of law. Such principles are often in the English system treated 
simply as part of the common law—especially if, as in the case of 
the maxim, one can trace repeated statements of-the principle back 
through decisions and other authoritative texts.* This incorporation 
of general logical (and moral) principles into the body of the com- 
mon law has made it less necessary for English lawyers to concern 
themselves with “ natural law,” ‘ extra-positive law ” or other. 
such notions; what the Continental civilians find in such meta-legal 
concepts may be for English lawyers simply a part of their positive 
law system. However, even within the common law it is possible 
to distinguish between principles which are general guides to legal 
administration and have a “ meta-legal ” quality, and those having 
more ‘“‘ positive ” character, by the following test: how does one 
regard cases in which the principle m question might have been 
applied but has not been applied? Does one tend to say “‘ therefore 
the principle has been overruled and is no longer part of the law,” 
or does one tend to say “ the principle remains and no particular 
example of its not being applied can remove it”? From the 
examples earlier, it seems probable that the maxim belongs to the 
latter class. It may be regarded as part of the common law, 
but if so, it is a part which also belongs to the general body of 
logical principles associated with any systematic and reasonably 
consistently enforced body of law. 


IV 
Suppose the maxim is formally recognised by express mention in the 
Constitution. Would it make any difference in the attitude of 
courts to the constitutionality of legislative acts? In its unexpressed 
form it might be considered as a rule of interpretation of a subsidiary 
character—a rule of guidance not for legislatures but for courts. 
It would, therefore, be used as the last resort so that the Constitution 
may not lose its identity. But as an express provision in the 
Constitution its function might become primary in character. In 
other words, it might have a more positive force; legislatures as 
well as courts would be obliged to obey it. Courts would treat it 
not merely as a rule of interpretation but as a part of the Constitu- 
tion like any of its other provisions which are in themselves subject 
to interpretation. However, its effectiveness would be determined 
finally by courts as the process of interpretation seeks ultimately a 
determmant between the minimum and maximum extension. It is 
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likely that a strict interpretation of the maxim (as forming part 
of the Constitution) might overlap with its operation as merely a 
rule of constitutional interpretation: but when a strict interpreta- 
tion is to be applied and when it is not is likely to depend on general 
historical factors, not on particular maxims whether expressed or 

implied. One can imagine the maxim in express form having no 
E een age eee re unwritten ” 

a extra-positive ” law. More probably, however, an express 
Pronin: would encourage courts to a stricter or imore frequent 
application. For example, if the maxim were in the Australian 
Constitution, possibly there would have been no dissents in Barger’s 
case; i 
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THE DOCK—SHOULD IT BE ABOLISHED? 


Tux films and television have made the appearance of American 
criminal courts familiar. The defendant sits next to his advocate 
at the advocate’s table, however serious the charge against him, 
even first degree murder, and the dock is conspicuous by its absence. 
This is in striking contrast with our courts which are disfigured by 
the dock, a prominent and ugly structure in the middle of the court, 
where the defendant (often aptly called ‘the prisoner’) is 
incarcerated during his trial remote from his legal advisers, and a 
mock and a show to the public. 

To the impartial observer the American system seems decorous, 
convenient and humane; while the English system seems a medieval 
survival, inconvenient and, -having regard to the presumption of 
innocence, invidious. í 

Whether these provisional conclusions are justified or not, it 
certainly seemed worthwhile to investigate the history of the dock 
in England, the authority. (if any) for its use, and to find out what 
actually is the true position in America. ; 

Although the dock, i.e., the enclosure, in a criminal, court in 
which a prisoner is placed during his trial, has been in use in 
England for 800 years and more, it is astonishing to find that there 
are hardly any references to it in works on criminal law, nor in any 
encyclopedia, .nor in works on the history of the criminal law such 
as Stephen or Radxinowicz, nor in general works on the history 
of the law such as Holdsworth, nor can any articles be traced in 
learned legal journals. It finds no place in Johnson's Dictionary nor 
in Stroud’s Judicial Dictionary., There are no references to it in 
any statute, and there are only a few decided cases where it is 
mentioned; the latest being in 1848. ; ge i : 

Shakespeare does not.mention it but Ben Jonson does in The 
Alchemist. (1608), According to Murray’s New English Dictionary 
the first reference to it is in 1586. The name comes from rogue’s 
slang and means an animal pen. In standard works on the criminal 
law dock-briefs are indexed but not “ dock.” Dickens mentions 
the dock many times. > 

There is no statutory authority for the use of the dock. The 
only authority would appear to be long usage, that is to say it is 
permissible to use a dock for the incarceration of prisoners during 
their trial, but it is not a necessary part of the procedure. Indeed, 
many magistrates’ courts have no dock and even higher courts 
are known which have none. There are courts at London Sessions 
which have no dock. 

Halsbury * states: ‘‘ If an indictment has been signed against 


1 8rd ed., Vol. 10, pare. 729, p. 899. 
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a defendant and he is in custody, he is placed at the bar in the dock. 
If he has been bound over to appear, he is called upon to surrender, 
and if he surrenders he takes his place in the dock . : A prisoner 
indicted on a chatge of felony mut take his place in the-dock. . 

In support of this last proposition, four authorities are cited as 
follows. 

The defendant in R. v. Horne eok wha waa darged with a 
felony claimed as of right to’sit beside his counsel and not sit in 
the dock. The court, Eyre L.C.J., Macdonald L.C.B., Hotham B., 
Gross J. and Lawrence J., denied that he had a right to sit beside 
his counsel but as a miktter of indulgence permitted him to do so ‘on 
the ground of ‘ill-health. : ` 
- ‘In Rev. St. George,” the defendant was charged with felonionsly 


counsel. Parke B. said, “‘ In a case of felony the party must be 
tried at the bar. In misdemeanour it is otherwise.” 

' The defendant in R. v.-Douglas was charged with felonious 
shooting and had been allowed bail. Williams J. refused counsel’s 
request for the defendant to stand’ outside the dock,’ sayirig “It is 
an ordinary case of felony. I cannot make ‘a distinction between 
ohe person and‘another.”? But he did permit three friends of the 
defendant to stand’ beside him in the dock: hoe ve 
c omnid (67 ee in i S > Zulusta *. asked the’ court 
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distinguish between prisoners. Tiis cate appears tabe the liit io 
which the dock is referred tò." ° 77. i 

There are two further cases concerning the’ dock. Tho Ast is 
R.'v. Carlile.* The defendant appeared in' person charged with an 
indictable nuisance and took’ his place at the table with counsel. 
Parke J. would not permit this and said, “ In strictness, a defendant 
who is on bail and comes in to take his trial ought, though not 
corivicted, to stand in the dock where the prisoners do; but that is 
not usually insisted on, and there is no wish that it should be 3o in 
the present case . . .,”’ and he made provisión for the ‘defendant to 
conduct his case outside’ the dock. 

In R. v. Lovett * the defendant, who was charged with seditious 
libel, had surrendered and been’ arraigned at the bar. Campbell, 
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Att.-Gen. for the Crown, suggested it would be more convenient if 
the defendant came to the table rather than stand at the bar, 
and the judge, Littlewood J., raised no objection and the accused 
left the bar and took a seat at the table. 
The word ‘‘ dock ” in the sense it is used here is not to be found 
in the index to Archbold. In the current edition (85th) at para. 401 
it is stated— 
“‘ The arraignment of prisoners, against whom bills of indict- 
ment have been preferred and signed, consists of three parts: 
(1) calling the prisoner to the bar by name; (2) reading the 
indictment to him; (8) asking him whether he is guilty or not.” 
There follows this, which goes to the heart of the matter and 
is a strong argument for abolishing the dock— 
“The prisoner is to be brought to the bar without irons, 
shackles or other restraint, ess there is danger of escape; 
and ‘ ought to be used with all the humanity and gentleness 
which is consistent with the nature of the thing, and under no 
other terror or uneasiness than what proceeds from a sense of 
his guilt and the misfortune of his present circumstances.’ ” $ 
A reference is made to R. v. Brasier * which decided that where 
there is reason to believe that the prisoner will attempt to escape 
or will be guilty of violénce he may be kept in irons throughout his 
trial 


In Archbold, para. 546, it is stated that in the case of felony 
the prisoner must stand in the dock to be tried, and the cases of 
St. George,” Douglas 11 and Zulueta * are cited; in the case of 
misdemeanour it is not necessary, but the case cited, R. v. Lovett,” 
hardly supports this. Archbold adds that on a charge of 
misdemeanour the accused is always put in the dock. 

It will be noticed that “ bar ” and “ dock ” are sometimes used 
as though they were interchangeable terms. 


Tae Bar 


The bar is defined in Dr. Johnson’s Dictionary as follows: ‘ The 
place where causes of law are tried or where criminals are judged, 
so-called from the bar placed to hinder crowds from incommoding 
the Court.” 

In Murray, the definition is: ‘“‘ The barrier or wooden rail 
marking off the immediate precinct of the judge’s seat at which 
prisoners are stationed for arraignment, trial or sentence.” 
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It is referred to by Caxton in 1480, and also in Shakespeare’s 
Henry the Eighth, I1.i.12. , 

From pictures of ancient trials it is quite clear that the bar 
was not a dock in that it was not an enclosure. A bar is not a dock, 
but a dock may serve the dual purpose of a dock and q bar. Asa 
matter of usage for about three centuries it would appear that a 
dock has been used both as an enclosure to confine the prisoner at 
the trial and, the bar where he is arraigned. 


Magistrates’ Courts 


Halsbury and Archbold and the cases cited above all refer to the 
dock only in cases tried by jury. Nowhere (not even in Stone) is 
mention made of the dock in magistrates’ courts. Many magis- 
trates’ courts have a dock but there are also many which have not. 
The latter are usually country courts where the prisoner is required 
to stand at a place designated by the justices, which often takes 
the form of a witness box. It is believed that there is a Home Office 
direction advising the magistrates which defendants should be put 
in the dock and which should not. It is common for prisoners 
arrested on warrant to be placed in the dock; those appearing on 
summons to stand in front of the dock; but in'motoring cases the 
accused is requested to be seated near his advocate. .-. . 

In most magistrates’ courts whether there is a dock or not 
applications are frequently made to the magistrates to permit the 
accused to sit near his advocate and sych requests are rarely 

It is precisely in those courts where the question of security is 
the most difficult, namely, in country courts where there are only 
a few policemen present, that the dock is most rarely found and yet 
one never hears of escapes or trouble in these courts, nor where 
the bench has granted permission for the accused to sit with his 
advocate, and it must be remembered that all the most serious 
crimes are first heard before the magistrates. If many magistrates’ 
courts can dispense with the dock, why not all? And if many 
magistrates permit the accused to sit with his advocate as a matter 
of indulgence, why should it not be granted as of right? 


TERIAL ON INDICTMENT 


Where the trial is on indictment, the court of trial usually has a 
dock but not always. It happens from time to time that due to 
pressure of work a criminal trial takes place in a civil court which 
is not provided with a dock. Where there is a dock applications are 
rarely made for the defendant to leave the dock and sit with his 
solicitor or counsel, and the ground for such an application is 
usually a physical disability of the defendant, such as deafness. 
If the application was on other grounds it is surmised it would be 
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granted only in an exceptional case. In practice, whether the 
charge is one of felony or misdemeanour, or whether the defendant 
has been on bail or not, he is placed in the dock during his trial. 


American Practice 


The literature on this subject in America is as meagre as that in 
England. In a book called New Criminal Procedure in Criminal 
Cases ™ the author points out that in England the defendants 
occupy the dock during their trials, but in America the strict 
English rules are not enforced and the author submits that this 
should be so. 


‘< A prisoner should be as free from restraint and from every 
mark of degradation and have as free access to his counsel or, 
if he manages his own case, be permitted to occupy a position ' 
“as convenient for the p as may be consistent with his 
safe custody and the orderly administration of justice.” 

Here is an extract from another publication : 

“ The place of the accused in court during the trial is 
within the discretion of the court. Generally his proper place 
is behind the bar or in the prisoner’s dock if he is in custody, 
and near his counsel within the bar if he is on bail. It has also 
been held, however, that in either case he has the right to sit 
by his counsel during the trial.” 1° 
At the present time, in general the practice in all the states of 

the U.S.A. is that there is no dock in the court and the defendant 
sits with his counsel. Massachusetts, which has had a dock in the 
past, adopted an amendment in 1968 to the General Laws of Massa- 
chusetts, Chapter 84, Section 8, providing that no court shall contain 
a cage for the defendants, but it appears that in Boston the defen- 
dant sits in a dock about four feet behind his counsel. In South 
Carolina there is provided a small enclosure ‘“‘ normally mounted on 
wheels so that it can be gotten out of the way when necessary,” but _ 
during the course of the trial prisoners remain with their counsel at 
the counsel table. The Attorney-General of this state comments 
that if the prisoner was not allowed to sit with his counsel a serious 
constitutional objection would appear, and that if a dock was not 
provided its absence would not be noticed. 
A comment by the Attorney-General of Kansas is of interest— 


“ The English custom grows out of the distinction between 
solicitors and barristers, as we understand it. The barrister 
must have no contact with any person other than the solicitor 
who employed him. Under no circumstances is he permitted to 
have direct access to the prisoner whom he represents. This 


14 Joel P. B » tih ed., 
18 Corpus Juris Secundum, Criminal Low. 
16 Commonwealth v. 92 A, TOS, 
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does not seem to a Kansan to ise fairness toward the 
most interested in the t of the trial. 

“ Undoubtedly, the dichotomy of the English bar has some 

good points, but in this country we doubt if any substantial 
support can be found for its adoption here.” 1" 


He observes that in keeping with modern decisions, to deny the 
accused free access to his attorney would be to deny him due 


The general practice throughout the U.S.A. is exemplified by 
the practice in New York and New York County. In New York 
the defendant sits with his counsel at the counsel table. In New 
York County in particular, the defendant always sits at the far side 
of the counsel table, facing the judge, with his counsel usually sittmg 
beside him. Where there are multiple defendants and counsel, 
space requirements may call for the seating of defence lawyers: 
across the table from their clients and diagonally at the sides of the 
table, but in any event so arranged as to provide free and easy 
access to each other for consultation and communication. This is 
easentially the practice throughout the state. j 

The Attorney-General of the U.S.A. states that the dock is not 
used in the federal courts and 


“ Under the Sixth Amendment to the constitution the accused 
has the right to be confronted with witnesses against him and 
to have the assistance of counsel for his defense. He is, there- 
fore, entitled to be present in court, accessible to counsel and 
in a position to hear all the proceedings. A defendant usually 
sits at the counsel table. If there are several defense lawyers, 
the defendants are seated immediately back of counsel, where 
they are readily accessible and able to confer with counsel, 
particular] with reference to the credibility of witnesses. 

“ A defendant is given wide leeway to be dressed propeily 
and to receive the co-operation of counsel which he would not 

' have if separated.” 


In California, the convictions of twelve appellants were reversed 
because the seating arrangement in the court had unintentionally 
created a situation somewhat similar to the “‘ dock ” and where as 
a result defence counsel were unable to communicate freely with 
their clients.1* 

What, then, are the security measures taken during the trial 
in American courts? In New York State, a prisoner is under 
surveillance by -the officer who has him in custody and by such 
others as may be charged thereto depending on the requirements of 
the case.!° In particular, in New York County the defendant is 
brought from a cell behind the courtroom by the arresting officer, 


17 There appears to be a misunderstanding here. In land counsel can and 
’ does see the client“in the-présence of the solicitor or his clerk. 

18 People v. Zamora, 152 Pactilo rter, 2nd Series, 180. 

19 People v. Cooper, B07 N.Y. 258 ( ). 
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ifthe trial is in the court trying misdemeanours, who is stationed 
nearby and charged with safeguarding and keeping the prisoner 
under physical control in the court, and of being alert in the event 
of a possible escape. The officer carries a service revolver in his 
holster, which is visible if he is not wearing his jacket. In the 
Supreme Court, which has exclusive felony jurisdiction, the prisoner 
is brought in by one or more trained court officers, likewise charged 
to keep him safely in custody and to be alert against his escape. 
There, the officer carries a concealed gun. Upon the prisoner being 
seated at the counsel table, the officer assigned to guard him seats 
himself several feet behind his prisoner, within the railing. In 
addition, the defendant remains under continual surveillance by 
various other court officers strategically stationed in the courtroom. 

As all American policemen carry revolvers the fact that they do 
so in court would appear to be part of the prevailing custom. So 
far from it being an extra security, the use of a revolver in court 
would be a source of danger to the judge, the jury, counsel and the 
public, and in the general confusion the prisoner would have a good 
chance to escape. 

Escapes from a courtroom in New York during a trial are 
unknown and in the rare cases where a prisoner has “ played up ” 
he has been promptly restrained. 

Section 10 of the New York Code of Criminal Procedure provides 
“ Nor can a person charged with crime be subjected, before convic- 
tion, to any more restraint than is necessary for his detention to 
answer the charge.” This is said to be declaratory of the common 
law, and so it is if the statement in Hawkins that the prisoner ought 
to be used with all humanity and gentleness, etc., is good law. The 
court, of course, has an inherent jurisdiction in its discretion to order 
such restraints as are necessary to prevent escape and violence to 
himself and others. 

No one is going to suggest that American criminals are leas 
tough than ours, but the absence of a dock and the security 


Loa eee Pe 
have worked well.” 


Reasons FOR THE ABOLITION OF THE Dock 


1. Presumption of innocence 

Every defendant who pleads “ Not Guilty ” is presumed to be 
innocent until he is proved guilty. If this presumption has any 
validity at all then the defendant should be treated with the same 
courtesy as anyone else in court. In the words of Hawkins "— 


w I am indebted to Harold Roland Sha Siapio, raha malay ome Attorney 
for New York Oounty, who has ied all the information Be 
af tin DS-A- nd the who canvassed ‘AtarneyGenersla of all the Beates 
Attorney-General of the U.S.A. 
8 above. 
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“ The prisoner ought to be used with all the humanity and gentle- 
ness which is consistent with the nature of the thing... .’? The 
American interpretation of this, that he should be near his cyunsel 
uhconstrained by a dock, seems eminently reasonable. 


2. Access to counsel 

The defendant has a right (or should have) to communicate with 
his counsel at any moment of the trial and counsel has a similar 
right to communicate with his client. When the defendant is in 
the dock these rights are difficult of implementation. 


8. Inconventence 

Immediate consultations between advocate and client are difficult 
when the client is in the dock. In the magistrates’ court the 
advocate is usually a solicitor, often unaccompanied by a clerk. If 
the client wishes to communicate with his solicitor during the 
hearing he has first to attract his attention. Sometimes the defen- 
dant makes signs which are noticed by a magistrate, who says, 
*‘Mr. So-and-so, your client wishes to speak to you,” and the 
solicitor then walks over to the dock and the proceedings are held 
up. . Sometimes the police officer in the dock draws the attention of 
another police officer in the court, who then informs the solicitor. 
It must be remembered that in the magistrates’ courts the defend- 
ing advocate frequently is unaware of the evidence for the prosect- 
tion before the beginning of the case, and therefore as the evidence 
is elicited he needs to consult his client on matters upon which he 
has received no. instructions. He therefore often leaves his seat 
and moves to the dock while the evidence is being given without 
interrupting the proceedings. . The incotivenience and undesirability 
of this are obvious. 

At Assizes or Quarter Sessions counsel can rarely have a direct 
consultation with the client- during the hearing, and messages have 
to pass between, the defendant and his counsel through his solicitor 
or solicitor’s clerk waar 


4. Identification 
When the defendant is isolated in the dock, a witness has no 


difficulty m identifying him. Such identification is a farce and 
should be regarded as worthless. When the trial is by indictment 
the identification has presumably been made at the hearing in the 
eéutt bélow or before that; ao that identification at the Assizes or 
Quarter Sessions is not:so ‘important’ as’ béfore the magistrates. 
Nevertheless, as the pfocedute of identification is 'so obviously 
tarcica] when the defendant is in the dock, it can be a cause of 
grene to the defendant. 


5. Degradation 
EEA ERO EN PTET E eg eee | 


degrading experience. He is isolated from bis legal. advisers. He is 
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a man apart. He is the cynosure of all eyes. He is placed, as it 
were, in a pillory, and must feel he is an object of scorn and 
derision. Persons who have been acquitted have stated that their 
sojourn in the dock has been the part of their ordeal they found 
hardest to bear. If it were necessary, then it would have to be 
borne, but the fact that it is in 99 per cent. of the cases unnecessary 
makes it harder to bear. 

Court officials and judges are so used to seeing persons in the 
dock that they have become desensitised to the feelings of the 
occupants of that grim enclosure. One sometimes hears remarks as 
“ It will do them good to be there,” or “ I’ve never noticed that 
they have found it disgraceful or humiliating.” This shows, to 
say the least of it, a lack of imagination. ‘ The hand of little 
experience hath oft the daintier touch.” For an innocent person 
to undergo this experience can be very soul searing, and it must 
be remembered that there is the presumption of innocence and that 
the percentage of acquittals in fought cases is as high as 40 per cent. 


6. The American practice 

The American practice has apparently worked well for the last 
seventy years at least. We should surely not adopt an insular 
attitude that we cannot learn from the practice of other countries. 


7. Rights of the public 

The dock often prevents the public hearing or seeing the trial. 
It is fundamental to our system of criminal law that the trial should 
be in the presence of the public, but in many criminal courts the 
dock is a large structure which almost completely obstructs the 
view of the publi¢ and also makes it difficult to hear or follow the 
course of the trial. 


8. General amelioration 

The reform advocated here would be im line with the general 
amelioration of the treatment of accused persons throughout English 
history. To treat the matter with brevity, the following are some 
of the reforms which have taken place: 

(a) Although torture was never legal, it was undoubtedly 
practised until the seventeenth century. 

(b) There was a time when counsel was not permitted to an 
accused person, but eventually this was allowed. 

(c) The accused was not allowed to see the indictment. Two 
statutes * provided that in cases of treason a true copy of the 
indictment should be delivered five days before the trial, which was 
extended by the second Act to ten. Stephen states: ‘‘ This was 
considered as an extraordinary effort of liberality, but that the law 
was not so liberal in respect of other offences including capital 
offences,” and his comment is—‘‘ It was a matter of direct personal 


12 7 & 8 Will. 3, and 7 Anne, o. 2L 2 History of the Oriminal Law, I, p. 226, 
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interest to many Members of Parliament that trials for political 
offences should not be grossly unfair but'they were comparatively 
indifferent as to the fate of people accused of sheep-stealing or 
burglary or murder ” (all capital offences). 

(d) Accused persons were not allowed to be ‘present at the 
preliminary hearing or to see the depositions. Stephen quotes Mr. 
Justice J. A. Park in a case in 1828 that depositions should not be 
supplied to the accused. ‘‘ A deposition should be transmitted to 
the judge taking care that the accused should not have an oppor- 
tunity of seemg them. For what would be the consequence if the 
latter had access to them? Why, that he would know everything 
that was to be produced in evidence against him, an advantage that 
it was never intended should be extended towards him.” This was 
altered by statute in 1886 to inspect depositions, and in 1849 to 
have copies. Stephen’s comment is, ‘‘ This change was probably 
due to a growing sense of the unfairness of the law.” 

(e) Until 1898 an accused person was not-allowed to give 
evidence on his own behalf. 

(f) Until comparatively recently an accused person was not 
allowed to sit down in the dock. 

This matter is referred to in the biography of Norman Birkett.** 
In a case at Derby tried by Mr. Justice Horridge, the judge refused 
to permit a prisoner to sit down. His counsel, Mr. Maurice Healy, 
addressed the court as follows— 


‘ í The prisoner comes to the bar as an innocent man 
and is to be regarded as an. mnocent man. He is 
entitled not only to every right but to every ege which 
is granted to every other person m court. en your Lord- 
ship comes into court we all stand up because your Lordship 
represents the Majesty of the King, and when your Lordship 
sits down we are all allowed, by t courtesy, to resume our 
seats in such ease as enables us to perform our respective duties, 
and I submit that that courtesy should be extended as much'to 
an unconvicted prisoner as to anybody in court. I am 
extremely sorry that I should make a demand which is 
unpleasant to your Lordship, but there is something which all 
counsel must do, and that is that they should have courage in 
defending the liberties of their clients, and the constitution of 
this country has never been more jealous than m ing all 
relics of harsh and cruel treatment of prisoners. For these 
reasons I submit that as a matter of right the prisoner, unless 
there is danger of his escape, should be allowed to be seated.’ 
“ At first, Mr. Justice Horridge was adamant, but after 
Healy had opened his case and called one or two witnesses, the 
judge relented and allowed the prisoner to have a chair. Nor, 
it must be admitted, did he bear any malice in the matter, 
either towards Healy or Birkett. And the fact remains that 
from the date of these incidents, which received fairly wide 


24 G. H. Montgomery Hyde, p. 108. 
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publicity, the invariable practice of every trial judge has been 
to direct that the promier be sosted immediately after he haa 
been ‘ given in charge °’ of the jury.” 


Healy’s comment is a strong argument for the abolition of the dock. 


Srcunrry 


There are those who, while accepting the above arguments as sound, 
nevertheless see the dock as essential for the security of prisoners. 
This, as we have shown, is not the American experience. Apart from 
this, the majority of accused persons are bailed and if they surrender 
to their bail then surely they are not a security risk. Of those who 
are not bailed, the experience of those concerned with the adminis- 
tration of the criminal law is that only in a very few highly excep- 
tional cases have there been attempts at escape or trouble. No one 
doubts that in these cases special arrangements should be made. 
The court has the power to order the prisoner to be handcuffed or 
shackled or to be kept out of court during the trial, but how rarely 
does this happen. In a very exceptional case like the train robbery, 
the accused and their guards could not occupy an ordinary dock. 
For such cases an ad hoc dock would be constructed. It is some- 
times said that the defendant is placed in the dock for the safety 
of the judge. Presumably he could attack the judge by throwing a 
Bible at him while giving evidence in the witness box. The only 
record of a book being hurled at the judge in recent times was in 
a civil case | 

No one has heard of a defendant attempting to escape while on 
his way to the witness box or while in it. If it is said this is because 
he is accompanied by a police officer, the answer is ‘“ Precisely, that 
is the alternative to the dock.” In courts where there is no dock 
or where permission is granted for the defendant to sit with his 
advocate one never hears of attempted escapes or violence. 

It will probably be conceded that only in a very few cases is the 
dock needed for security purposes. Is it worth while retaining it 
for all defendants to achieve this added element of security for a 
few? To answer in the affirmative would be as sensible as saying 
that the bail system should be abolished because a few fail to 
surrender to their bail. 

The case for the abolition of the dock is so overwhelming that the 
real question is not should it be abolished but why ‘has it not been 
abolished. One reason is that no one has bothered to do anything 
about it. Most people cannot envisage that they will ever have to 
occupy a dock, and so it is no concern of theirs. Those that have 
had that misfortune do not wish to attract attention to themselves. 
Then, too, there is the general inertia which inhibits change. What- 
ever has been should be, and whatever is, is right. Englishmen 
hesitate to be convinced by the American example since they find 
antics in American courts (much exaggerated by the films and T.V.) 
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distasteful, and fail to see that there are good points deservitig of” 
emulation. The police and court officials tend to ethphasise unduly 
the security aspect, but the pblice are by no means unanimous that 
the dock should be retained for all cases. Unquestionably, if the 
dock is abolished, security measures will require careful considera- 
tion, but there are no insuperable difficulties. 

The abolition of the dock should not involve the abolition of the 
s bar.” It is right, for the sake of formality and the dignity of the 
court, that on arraighment the defendant should be called to a place 
in the court designated as the bar, and on a plea of Not Guilty he 
should then take a seat in proximity to his counsel. When the 
decision of the coutt is to be announced he should once more go to 
the bar to heat the decision, and if this be “ Guilty ” to receivé his 
sentence. At this stage one or mére police officers or warders will 
be in close attendance. : 


l Drsick or ÜEIMİNAL COURTS 
We are now living at a time when Law Reform is in the air. Should 
the dock be abolished it will open the way for redesigning our 
criminal courts., Perhaps this could be made the subject of a com- 
petition. There must; of course, be a dais (not too high) for the 
judge; seats for the jury; a witness box; a separate table (as far as 
possible) for each advocate, with seats adjacent for the defendants; 
accommodation for the court officials, shorthand writer and the 
press, and the public. Exits, entrances and acoustics are important. 
Arrangements will have to be made for the transfer of persons in 
custody to the court in conditions of security. The court room 
should be dignified, convenient and aesthetically satisfying. . There 
should be arrangements for showing plans; charts and photos so that 
they would be visible to all concerned; and a screen for projecting 
stills and films. The ideal criminal court, should be like a civil court 


as much as possible. T 


Is LEGISLATION NECESSARY ? 


At the present time many criminal courts have docks but many have 
not. Evidently it is quite légal both to have a dock and not to have 
a dock. In such circumstances it is submitted that legislation would 
not be necessary to abolish the dock, and that this could be effected 
by a direction from the appropriate government department or 
departments stating that the dock should be removed from those 
courts where it now exists and dealing with consequential matters as 
to seating of the accused and security *. o 
LioneL Robrx.* 
28 In a Memorandum prepared by the Standing Committee of the Law Society 
on Criminal Law, and published by the Council of the Lew Society recently, 
the Law Society has recommended the abolition of the dock. the legal 


and Isy press have commented favourably on this recommendation. : 
* ILM., PH.D. (LONDON); Solicitor. 


STATUTES 


SouTHERN Ruaopgszia Act 1965 


By the spring of 1966, when constitutional experts were hastily 
announcing themselves as experts in constitutional breakdowns, 
when a fusillade of coups was still rattling across the continent of 
Africa, when metaphorical descriptions of the Commonwealth as a 
family, club or bridge were becoming increasingly iImapposite, the 
Rhodesian affair was assuming the appearance of an indecorous 
lobster quadrille. But Rhodesia was neither Wonderland nor 
Looking-Glass Land; there would be no prizes for winning a caucus 
race, and the penalties were still indeterminate. 

On November 11, 1965, ‘“ We, the Government of Rhodesia,” 
issued a proclamation + (bearing certain verbal similarities to the 
American Declaration of Independence but impregnated with the 
Weltanschauung of the Central African settler) which purported to 
“ adopt, enact and give to the people of Rhodesia ” a constitution 
for an independent sovereign state. The Governor of Rhodesia, 
Sir Humphrey Gibbs, was not a patty to the proclamation. The 
constitution (styled the Constitution of Rhodesia, 1965) affected to 
repeal the 1961 Constitution * which had been made by Order in 
Council under the Southern Rhodesia (Constitution) Act 1961,? but 
reproduced a large number of its provisions. There were, however, 
important differences. For example, the 1965 Constitution endowed 
the local legislature with full powers in relation to Rhodesia; it 
repudiated the sovereignty of the United Kingdom Parliament, 
removed the operation of the Colonial Laws Validity Act 1865 and 
abolished the doctrine of repugnancy and appeals to Her Majesty in 
Council (other than pending appeals). No provision was made for 
the reservation or disallowance of legislation, and Bills for constitu- 
tional amendment could be submitted for assent without referendum 
after having obtained two-thirds’ majorities in the legislature.’ 
The Governor was replaced by an Officer Administering the Govern- 
ment,* who was to be either a Governor-General appomted by the 
Queen on Rhodesian advice or, failing such an appointment, a 


Rhodesia Proclamation No. 58 of 1965. 
Annex. 


28, 65. : 
os. 114-117. Third Schedule. The Officer Administering the Government was 
also empowered to amend the Constitution within six months after its com- 


€ In general, the constitutional fonctions of the Officer Administering the Govern- 
ment were to be exercised on ministerial advice’ (s. 50). OF however, Olaire 
Palley, The Constitutional History and Law of Southern , 1888-1985, 
pp. 754-755. 


801 


802 THE MODERN LAW REVIEW Vor. %9 


locally appointed Regent; Mr. Clifford Dupont, the Deputy Prime 
Minister, who had been a signatory of the proclamation of November 
1l, became Officer Administering the Government; Her Majesty 
refused to accept Mr. Ian Smith’s advice to appoint Mr. Dupont as 
Governor-General, but no Regency was set up. 

The Constitution did not directly undermine the position of the 
Judiciary, but it enabled certain judicial appointments, which had 
previously required the concurrence of the Chief Justice, to be made 
without his concurrence and also provided that if a superior judge 
were called upon to state whether he accepted the Constitution and 
whether he would take the oath of loyalty (to the Queen) and the 
judicial oath prescribed by the Constitution but were to refuse to 
agree to accept the Constitution, his office would thereupon become 
vacant.” Six months after the unilateral declaration of indepen- 
dence the de facto Government still found it inexpedient to put the 
question to the judges. 

The 1965 Constitution affirmed its own supremacy over all other 
laws,® and its own ultimate validity: ‘‘ The validity of this Consti- 
tution . . . shall not be inquired into in any court and the provisions 
of this Constitution . . . shall for all purposes be regarded as 
valid.” ° Nonetheless (perhaps in the hope of giving the local 
Grundnorm a more secure anchorage) a Bill to ratify the 1965 
Constitution was passed by the Rhodesian Legislature in February 
10966. 

Long before this, however, the Rhodesian Legislature had 
ceased to be a legislature and the Rhodesian Government had 
ceased to be a government. The Governor dismissed Mr. Smith and 
his Ministers on November 11. The United Kingdom Government, 
which had carried on prolonged and tense negotiations with Mr. 
Smith’s government in an attempt to find a basis for independence 
acceptable to the people of Southern Rhodesia as a whole, produced 
its own legislative armoury. The prorogation of Parliament was 
deferred so as to enable a Bill to pass through all its stages in both 
Houses; it was assented to on November 16. The Southern 
Rhodesia Act 1965 © is both a declaratory Act and an enabling Act. 
It declares (s. 1) “ that Southern Rhodesia continues to be part of 
Her Majesty’s dominions, and that the Government and Parliament 
of the United Kingdom have responsibility and jurisdiction as 
heretofore for and in respect of it.” It gives Her Majesty almost 
unlimited power to make Orders in Council with respect to Southern 
Rhodesia, including power to suspend, revoke or alter the 1961 


T ss. 50, 60, 128; Firsts Schedule. Thio: 196), poisina. (aa ote 
rendering superior judges irremovable save for inability or misbehaviour in 
E e a a ee aes 
s. i 


10 The main in ental communications on tha dence issue were 
published as a lue Book in November 1965 (Omnd. 2807 (1965)). 
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Constitution, to amend or suspend enactments relating to Southern 
Rhodesia and to prohibit transactions with Southern Rhodesia. 
Sub-delegation by Order in Council is authorised. Orders in Council 
made under the Act (which will expire after twelve months unless 
it is renewed) require affirmative resolutions from both Houses 
within twenty-eight days. 

Of the instruments made in pursuance of the Act, only the 
Southern Rhodesia Constitution Order 1965 1 is of major constitu- 
tional importance. Like the Act, it has its declaratory elements: it 
declares in substance that the Smith Constitution af November 11 
and any action taken in pursuance of it are void and of no effect. 
Read together, the declaratory provisions of the Act and the Order 
are reminiscent of another declaratory Act, passed 200 years ago 
“* for the better securing the dependency of His Majesty’s dominions 
in America upon the Crown and Parliament of Great Britain ” 2 
an Act which was repealed only in 1964.14 

The Order goes on to deprive the Southern Rhodesian Legislature 
of its authority under the 1961 Constitution, and to empower the 
Secretary of State to prorogue the Legislative Assembly and Her 
Majesty to make Orders in Council for the peace, order and good 
government of Southern Rhodesia, including laws having extra- 
territorial effect. It also suspends sections of the 1961 Constitution 
relating to executive powers, authorises the Governor to exercise his 
constitutional functions in his personal discretion and vests a large 
area of executive authority with respect to Southern Rhodesia 
exclusively or concurrently in the Secretary of State. Powers con- 
ferred by the Order have been exercised in London for the purpose 
of revoking the Smith Government’s censorship regulations ¥ and 
for commuting a mandatory death sentence imposed under 
Rhodesian law for attempted arson.}* i 

The Act has proved to be a philoprogenitive skeleton. Orders 
made under the Act, in conjunction with administrative action taken 
by the Treasury and the Board of Trade, have not only made pro- 
vision consequential to an unlawful seizure of independence but have 
imposed economic and -financial sanctions designed to bring the 
Smith Government to its knees. Southern Rhodesia has been 
excluded from the Commonwealth preference area, the sterling area 


12 B.I. 1065 No. 1052, made on November 16 immediately after the Act had been 

iven the royal assent. 

13 Eneti Colonies Act 1766 (6 Geo. 8, o. 12). 

14 Biatuto Lew Revision Act 1064 (c. 79), s. 1, Sched. 

15 Southern Rhodesia (Revocation of Censorship) Order 1985 (London Gasette, 
November 28, 1985). Since the Order was made under sub-delogated powers it 
was Dot published as a statutory instrument. 

10 Bee The Guardian, January 22, 1966, p. 9. The Smith Government refused to 
Foghat ah of this erercise of the prerogative. In Runyowe v. 
R., [1988] 1 E.R. 688, the Judicial ittee of the Privy Council 

had held that the law in question did not contravene the constitutional prohibi- 

thon inst ‘‘ inhuman... punishment.’’ For a review of American authority 
on the ‘ cruel and unusual punishment " clause of the Highth Amendment to 

the United States Constitution, see Comment (1966) 70 Harv.L.Rev. 685. 
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and the Commonwealth Sugar Agreement. Remittances to Southern 
Rhodesia from the United Kingdom have been almost entirely 
prohibited. The Governor and Directors of the Reserve Bank of 
Rhodesia have been suspended, and a new Board appointed by the 
Secretary of State; control has been assumed over Bhodesia’s assets 
overseas. Before Christmas an embargo was imposed on oil exports 
to Rhodesia. In February 1966 the export of tobacco from 
Rhodesia was forbidden, and the ban on exports and imports soon 
became comprehensive. Persons authorised by the Secretary of State 
have been empowered to seise passports issued by the unlawful 
régime; Rhodesian holders of United Kingdom passports have been 
subjected to the same control as other Commonwealth immigrants; 
the acquisition of citizenship of the United Kingdom and Colonies 
by “loyal? Rhodesians has been facilitated; the discretionary 
power of a Secretary of State to refuse to return a fugitive offender: 
to Southern Rhodesia has been extended." 

By the spring of 1966 the United Kingdom Government was 
exercising legal authority without effective power in relation to 
Southern Rhodesia; the Smith régime, a de facto Government which 
had refused to accept dismissal and was treating the Governor (who 
on November 18, 1965, had been awarded the K.C.V.0. by the 
Queen acting in her personal discretion) as if he were a mildly 
troublesome private indjvidual, was wielding effective power without 
legal authority. Such a situation had never arisen before in the 
modern Commonwealth; the ‘constitutional eccentricities of the 
Irish Free State and Eire weré but insipid competitors. For a 
parallel in the history of the British Empire one had to go back to 
1776. It seemed abundantly clear that the de facto régime in 
Southern Rhodesia was as destitute of legitimacy as that of the 
rebellious American colonists. Neither a eolonial government nor a 
colonial Jegislature could hoist a dependent territory to indepen- 
dence by its own bootstraps. The existing legal order, in which 
colonial status connoted a hierarchical inferiority, could be trans- 
formed only by or under the authority of the United Kingdom 
Parliament, an authority which had been explicitly withheld. Ea 
nihilo nihil fit; or does it? At what point (if any) does the obliga- 
tion of judges to apply the norms of the pre-existing and legitimate 
order dissolve? In a short note it is better to state the question 
than to attempt an answer. Courts in a number of modern states 
(including Pakistan **) have been forced to give a reasoned answer 


11 In so far as the story is traceable the Statutory Instruments series it is 
to be found in B.I. 1985 Nos. 1990-1841, 1082-1088, 1969, 1967, 2089, 2049, 
2050, 2188, 2140, 2168, S.L 1966 Nos. 40-42, 71, 100, 115, 202. 

18 Bee esp. The State v. Dosso [1988 2 P.8.0.R. 180 (Kelsen invoked). In 
Pakistan in 1955, and in Oyprus in i orome o ara a tna ia 
enerous application of the concept of necessity) to discern, | continui 
arena a pan S had been an apparent breach of continuny. 
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to such a question. Six months after U.D.I. the question had 
still to be squarely faced by the Rhodesian judges. 

If the rebellion is eventually quelled, answers may conceivably 
have to. be given to other questions which are as yet academic. 
There is the awkward question of treason. Mr. Smith and his 
colleagues to have committed treasonable offences in Roman- 
Dutch law and are probably guilty of other offences under Rhodesian 
statute law. But are they guilty of, and triable for, treason or 

treason-felany in English law? English courts have jurisdiction 
to try citizens of the’ United Kingdom and Colonies for treasonable 
offences committed in Southern Rhodesia; most of the principal 
participants in the rebellion are citizens of the United Kingdom and 
Colonies. Jurisdiction over those participants who are only citizens 
of Southern Rhodesia is not exercisable unless the act would have 
been treasonable if committed by an alien in a foreign country.™ 
It might become necessary to decide how far the law as stated in 
Joyce’s ™ case is applicable to events occurring within Her Majesty’s 
dominions. But apart from the question of jurisdiction, there are 
substantive problems. Can a bloodless revolution, carried out by 
rebels claiming to be more royalist than the Queen, reasonably be 
construed as a method of compassing the Queen’s death or levying 
war against the Queen? Does the mere repudiation of the authority 
of the United Kingdom Government and Parliament (or Her 
Majesty in right of the United Kingdom) even constitute a purported 
deposition of the Queen from the imperial crown of one of Her 
Majesty’s dominions within the meaning of the Treason-Felony 
Act 1848? 

The criminal liability of persons executing the orders of an 
unlawful government also presents serious difficulties. Mr. Harold 
Wilson advised public servants in Rhodesia to help to maintain law 
and order and essential services but to do nothing to further the 
success of the rebellion. But to pursue the one course without 
straying on to the other may be impossible. How far superior 
orders are a good defence to charges of unlawful conduct is perhaps 


19 In Central African Roaminor (Private) Lid. v. Howley, decided on January 27, 


1066, an application for an order Rhodesian regulations 
(which Td beat terckad' ty th Bocthien: Hund e of ) 
Serene el cosas mae tie hi er neal Con on a declaration d 


eed a ee ee 
respondent) had sated that ho would not allow his discretion to institute 


y 
ne td quasto -whether the discretion claimed by the Attorney-General 


placed in preventive detention after TDI was adjourned for two months. 
2 (ioe GR Turpin, '‘ Rhodesian Orisie—Criminal Liabilities ' 
n Eanan Naa aE, ss. 1 (8), 8 (1). 
23 [1946] A.O. 847. 
233 720 FLO.Deb., cols. 355, 561-888 (November 11, 1985), 681 (November 19, 
- 1965). 
Vou. 29 l1 
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a question that ought not to be answered except in relation to a 
particular context.™ : 

Finally, the Rhodesian crisis has had disagreeable international 
repercussions for Britain. African opinion was inflamed; oppro- 
brious criticisms of the British Government for not intervening to 
crush the rebellion by force were made at the OAU and the UN; 
two Commonwealth Members, Ghana and Tanzania, broke off 
diplomatic relations with Britain in December 1965.** A Meeting of 
Commonwealth Prime Ministers—the first to be held outside London 
or to be convened to discuss one single issue **—took place in Lagos 
in January 1966 ** under the chairmanship of Sir Abubakar Tafawa 
Balewa; the projected Nigerian coup, in which Sir Abubakar was 
to lose his life, was postponed till the visitors had dispersed. Mr. 
Wilson explained and defended the British Government’s attitude 
towards the Rhodesian problem. The communiqué™ did not 
condemn Britain or call for the immediate use of force; it was 
agreed that there would be a further meeting in July if the rebellion 
had not been crushed by then; two standing committees, one on 
sanctions and one to accelerate the training of Rhodesian Africans, 
were appointed. The Commonwealth had not foundered, but the 
extent to which Commonwealth relations were identified with 
relations with Britain had again been heavily underlined. 

The communiqué had recorded the unanimous view of the heads 
of government that “ any political system based on racial dis- 
crimination was intolerable.” ° Whether there was a sufficient 
measure of agreement on any other matter to enable the Common- 
wealth to survive as a significant international association was 4 
question to which no confident answer could be offered. 


S. A. DE SMITE. 


Race RrLarioss Act 1965 


Tms statute (which was operative from December 8, 1965) is 
restricted to those areas of potential racial conflict which were 
considered by Parliament to constitute the greatest threat to public 
order and to be the most readily susceptible to legislation.1 These 


™ Under emergency legislation made in Rhodesia immedia before U.D.L., civil 
events Peretae able, eee Poot ee to carry out their 
ae ties.” 


25 Relations with Britain were restored by the Ghansian régime in March 1966 
after the overthrow of President 


as Ibid. p. 4. 

1 The Ast does not extend to Northern Ireland (see 708 H.O.Deb., col. 800; 
712 H.O.Deb., col. 208) except in relation to the amendment of the House 
of Commons Disqualification 
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are: (1) discrimination in places of public resort; (2) racial restric- 
tions on the disposal of tenancies; and (8) incitement to racial 
hatred. The Act does not provide an effective individual remedy 
to the victims of discrimimation, nor does it extend to those areas 
of conduct in which discrimination is most often encountered such 
as employment and the letting of lodgings. 

It is beyond the scope of this note to consider whether or not 
Parliament was right in accepting this severe limitation of scope ? 
but it is worth observing that in principle, at least, it has now been 
accepted that the law is capable of improving race relations and 
that it is desirable to use it for this purpose. What remains contro- 
versial is (i) the ewtent to which the law ought to be so used; and 
(ii) the techniques which ought to be employed to achieve the law’s 
objectives. The shape of future developments was augured by the 
Lord Chancellor (Lord Gardiner) during the Lords’ debate on the 
measure: ‘‘ If later on when we have our local conciliation commit- 
tees [established in terms of the Act] they appear to be a success in 
the fields in which they are to start, it may be that we shall find it 
useful to extend them to employment.” 3 


l. Discrimination in Places of Public Resort 

(a) The scope of the Act 

At common law, as is well known,* racial discrimination in 
places of public resort (such as public-houses which are mere ale- 
houses * and public ballrooms *) is perfectly lawful. The only 
exceptions to this rule are that a person’s colour or race are not 
grounds for an innkeeper * (nowadays a hotel proprietor) to refuse 
to receive and lodge him as a traveller, nor for a common carrier to 
refuse to carry him or his goods.* Even in these two exceptional 


2 Bee, 6.9., Hari Bonfield, ‘‘ The Role of Legislation in Bliminating Recial 
Discrimination,’ Race, VII, 2 (1968) 107; O. Thornberry, ‘‘ Commi t or 


Withdrawal?” Raos, VIL, 1 (1965) 78. ‘The hi of the Act is traced by 
K. Hindell, ‘‘ The Genesis of the Race Relations Bill (1 86 Political Quarterly 
800. 

2 968 H.T).Deb., col. 1066; and sea Lord Wade's 968 H.L.Deb., cols. 
1025-1026. On the other hand, the then Home (Bir F. Soakice) 


thought “' it would be an ly day in this country if we had to come back 
1. TOE} to E scope of this legislation ” (716 H.0.Deb., 
col. . 
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dministrative E 
ment of Lews against Discrimination "' [1965] Pablio Law 119 at . 171-178; 
A. Lester, ‘‘ Racial Discrimination and the dam Supplement Instituto 


Soala Ball ( pice Lid © Rete [1988 290 
e room olv Y. Ratohiffe 8 All E.R. ' 
per Hodson L.J. at p. %1. ; 

Constantine v. apaa Hotels Lid. al K.B. 6098; and in Sootland 
Rothfeld v. North British Railway Co., 1020 8.0. 805 at pp. 813, 820, 828. 

The courts have not been asked to hold that publicans, shopkeepers, eto., have 
a *' public trust" to sarre all those who enter the premises on the (donbtfal) 
authority of Holt O.J.'s judgment in Lens v. Cotton (1701) 12 Mod. 472, 


i 
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cases the common Jaw remedies have proved ineffective because of 
the difficulty in proving the actual ground on which accommodation 
or carriage was refused,” the fact that damages are likely to be only 
nominal and the expenses and delays connected with litigation. 

The Act does not affect these common law remedies, nor does 
it create any new civil or criminal liability in respect of discrimina- 
tion.?° Instead, it renders discrimination unlawful in certain 
enumerated places of public resort and im respect of such 
discrimination provides a novel procedure for conciliation and 
enforcement. 

In order to bring a case within the scope of the Act the following 
will have to be established : 

(i) that the person discriminating was the proprietor or manager 
of or employed for the purposes of the place in question +; 

(ii) that such person refused or neglected to afford the com- 
plainant access to the place in question or any facilities or services 
available there, in the like manner and on the like terms in and on 
which these were available to other members of the public resorting 
to the place.1? It seems clear that some conscious act of volition 
on the part of the respondent is required and not a mere failure or 
omission to afford facilities due to carelessness or ignorance; 

(iii) that there was a course of such discrimination as distinct 
from a single isolated act 7; 

(iv) that the discrimination was on “ the ground of colour, race, 
or ethnic or national origins.” * The most notable omission from 
this list is religion and difficulty may arise in determining whether 
discrimination against, say, Jews or Moslems, can be said to have 
been on the specified grounds. The Solicitor-General (Sir Dingle 
Foot) took the view, not shared by all other Members, that Jews are 
covered as a ‘f race” or ‘ ethnic” group.* It would, however, 
be open to a court to hold that the omission of religious discrimina- 
tion, coupled with the impossibility of ever determining whether 
discrimination against a person because he is a Jew is on the ground 
of his “ race,” }* indicates that the intention of Parliament, to be 
gathered from the terms of the Act, was not to render unlawful 
such discrimination ; 

(iv) that the place in question was one of public resort as 
specified in section 1 (9) of the Act (¢.g., an hotel, restaurant, café, 


gy example in Rothfield's case (above). 
s. . 
.1 
1 : 
This is the inevitable inference to be drawn from the requirement that he 
San etn Say wee Te Guang e a Bane 
stitution for the words ‘' he discriminates ” (Standing Committee B, June 
. 15, 1965, cols. š 


1 s, 1 (1). 

28 711 HLO.Deb., col. 1048. For the opposite view see, 6.g., Mr. Paul B. Rose, 
M.P., ing Committees B, May 27, 1968, cols. 85—69. 

16 Qf. the cases in note 2 below. 
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public-house, theatre, cinema, dance hall, sports ground, swimming 
pool, or premises, vehicles, vessels or aircraft used for the purposes 
of a regular service of public transport). The advantage of 
enumerating the places covered by the Act is that this may avoid 
some of the strained constructions put on the phrase “ places of 
public resort ” in other statutory contexts.1’ But strict enumera- 
tion also raises problems of interpretation: for example, how will 
. the courts approach the phrase “ any place of public resort main- 
tained by a local authority or other public authority? ° Is the 
phrase “‘ other public authority ” limited by the preceding specific 
words to authorities which are municipal or will it be given a broad 
construction to include, for example, places maintained by a public 
authority such as B.O.A.C.? 13 Another disadvantage of specific 
enumeration is that many places which are open to the public have 
not been included, such as shops, and employment and travel 
agencies.’ So the anomalous situation may arise in which a man is 
unlawfully refused a drink in a public-house on the ground of his 
colour, but is lawfully refused service on the same ground in an off- 
licence shop next door. Another notable omission is boarding 
houses which fall outside the definition of ‘‘ hotel ” in the Hotel 
Proprietors Act 1956 because rooms are let to lodgers who are 
provided with food if they desire it, but food, drink and sleeping 
accommodation are not offered to travellers. Nor is discriminatory 
advertising in respect of the enumerated places outlawed. 


(b) Conciliation and enforcement 

The nub of the problem of enforcing laws against discrimination 
is to make a choice between criminal prosecutions, civil remedies 
and administrative implementation. 

A feature of the series of Private Members’ Bills introduced 
between 1951 and 1964 to illegalise certain forms of discrimination 
was that they all chose the first of these techniques, sometimes 
adding a right to claim actual damages in a civil action. The Bill 
from which the present Act originated followed the penal approach 
by providing a maximum fine of £50 on conviction for a first 
offence and £100 for subsequent offences. Prosecutions for what 
was otherwise treated as a minor offence were made unusually 
dificult by requiring the consent of the Director of Public 
Prosecutions to a prosecution in England and Wales. 

At the committee stage, however, this approach was abandoned 
in favour of administrative implementation by a Race Relations 
1T e.g., the V Act 1884 (5 Geo. 4, o 88) and the Theatres Act 1843 
(6 & 7 Vist. o ð. 

Of. Littlewood v. Goo. Wrmpey d Son Lid. and B.O.A.G. [1958] 2 Q.B. 501 
OA ae [1055] A.O. 169). These may in any event be covered by 
a i i . i imi 
El ahera CoE Gr Eee ae A enon a es a 
' was rejected: Standing Committee B, June 28, 1985, cols. 251—284. 
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Board (consisting of a chairman and two other members appointed 
by the Secretary of State) and local conciliation committees set up 
by the Board for such. areas as it considers necessary.’ A person 
against whom discrimination is alleged to have been practised (or 
someone else acting with his written authority) may complain to a 
local conciliation committee. The committee must then make such 
inquiries as they think necessary and, where appropriate, ‘‘ use 
their best endeavours by communication with the parties or other- 
wise to secure a settlement of any difference between them and a 
satisfactory assurance against further discrimination.” If unable 
to secure this, or if it appears to the committee that an assurance 
is not being complied with, the committee must report to the Race 
Relations Board. If it then appears to the Board that there has 
been a course of discrimination which is likely to continue it must 
report the matter to the Attorney-General (or the Lord Advocate in 
Scotland). 

Only at this stage does the possibility of a legal sanction arise. 
The Attorney-General may institute civil proceedings in England 
and Wales in either a county court or the High Court (the former 
is likely to be preferred). The court if satisfied that there has been 
a course of discrimination contrary to the statute in which the 
defendant is likely to persist, may grant an injunction, in in particular 
restraining the defendant from committing or causing or permitting 
acts of discrimination. If the defendant defies such an order he will 
have to face proceedings for contempt of court in the ordinary way.” 
In Scotland similar proceedings may be instituted by the Lord 
Advocate inthe court of the sheriff, who may make a similar 
order.?? 

As an institution the Board together with its local committees 
is unique, even in the jungle of administrative bodies in Britain.” 
The closest analogy is perhaps, the power of the Mimister of Labour 
under the Conciliation Act 1896 * to appoint a conciliator if asked 
to do so by either side in a trade dispute, but in this case there is 
no threat of an ultimate legal sanction and, in practice, the proce- 
dure is only invoked when all other negotiating machinery has 
failed to effect a settlement. Moreover, while the conciliator must 
endeavour to bring about “a settlement of the difference,” the 


20 s. 2. The first Chairman is Mr. M. Bonham-Certer, and the members Sir 
Leerie Constantine and Mr. B. 8. Langton. 

E ee ee 
a. 8 (4)). 

aa 5. 4. Cia sad “appeal ba Nba Goa of Beaia te 4); 

2 The Board members will hold time: paid appointments (Btánding Go Ta 


tes B, June 24, 1985, col. ied put krero local committees 
to give voluntary services Pa C 408), E of ie and 
allowances (ibid. July 1, 1965, ele: may 


employ staff (Sched., paras. 8, 4, T) who may be ‘ional 
The estimated cost is £85,000 per annum (718 H. Deb., eol. 16856). 

34 59 & 60 Vict. c 30, s. 2 (1) (o); see too the powers of a rent officer under 
Rent Act 1965, 0. 75, a 98 and Boched. 8, paras. 4-7. 
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committees must not only put an end to the friction but must also 
obtain ‘‘ an assurance against further discrimination.” The com- 
mon feature appears to be that both conciliator under the 1896 Act 
and the committees under the Race Relations Act are expected to 
approach their task in a spirit of compromise.™ 

The main inspiration for the Board comes from the commissions 
tor the administrative enforcement of anti-discrimination laws which 
operate in a number of jurisdictions in the U.S.A. and Canada.” 
It is beyond the scope of this note to make a comparison between 
the functions and powers of these commissions and those of the 
Board and its committees, but it is remarkable that so many powers 
which the U.S. commissions have found to be indispensable if they 
are to act effectively have not been conferred upon their British 
counterpart. For example it would seem that the committees can- 
not consider a complaint of an isolated mcident of discrimination,” 
nor may they make investigations on their own motion without a 
formal complaint from a person against whom discrimination is 
alleged to have been practised. By its very nature, discrimination 
in hotels, restaurants, etc., is likely to affect transients who will be 
disinclined to lodge complaints which might result in great personal 
inconvenience in proceedings from which they themselves will obtain 
no benefit. Moreover, if a complainant withdraws his complaint 
there will no longer be any ‘‘ difference ” to settle and the commit- 
tee will be unable to continue its investigation. As a result, in the 
very worst type of case where a racist group exerts preasure on the 
complainant, the committee may be powerless. 

Other restrictions on the committees include the absence of any 
powers to subpoena persons or documents or to take testimony 
under oath. Nor is discrimination made a ground for refusing or 
revoking a licence.** It would appear that a complainant whose 
complaint is rejected by a committee has no redress whatsoever. 
Moreover, the Board does not fall within the purview of the Council 
on Tribunals and it is difficult to see any basis upon which the 
High Court could exercise supervisory jurisdiction. 


35 Moat commissions in the U.S.A. must endeavour to eliminate discrimination 
1008, aaia fn and permasion,” 6.g., Mass. Acts and Resolves, 


parte eneral ¢ pi seo: Jowell, loo. cit.; Bamberger and Lewin (1961) 
ra eee eee abara, There was considerable aa hag tic rea 
the committe. 


is now" becanse the justices would insist on the 
complaint being taken to the local conciliation committee (268 H.L.Deb., 
col. 106 
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2. Racial Restrictions on the Disposal of Tenancies 


Section 5 does two things: (a) It provides that where licence or 
consent is required for the disposal to any person of premises com- 
prised in a tenancy ™ the licence or consent “ shall be treated as 
unreasonably withheld if and so far as it is withheld on the ground 
of colour, race or ethnic or national origins.” This does not apply, - 
however, to a tenancy of premises forming part of a dwelling-house 
of which the remainder or part of the remainder is occupied by the 
person whose licence or consent is required as his own residence if 
the tenant is entitled in common with that person to the use of any 
accommodation other than accommodation for the purposes of 
access to the premises (e.g., a kitchen or bathroom). (b) It converts 
covenants which purport to prohibit the disposal of premises com- 
prised in a tenancy on racial, etc., grounds into covenants not to 
dispose without consent, which consent is not to be unreasonably 
withheld.” 

Three general observations may be made. 

First, it may be cogently argued that certain discriminatory 
restrictions on the disposal of tenancies are void at common law 
either as being contrary to public policy ** or for uncertainty of 
definition of the class discriminated against.*2 Section 5, however, 
is not merely declaratory but enacts new law and does not make 
racial restrictions void but gives them some limited legal validity. 
From this it has been argued by counsel who studied the Bill* 
that it would now be open to a court to hold (i) that Parliament 
expressly excluded other discriminatory restrictions (e.g., religious 
ones) from the scope of the Act and so intended that they should be 
valid, or (ii) that such other discriminatory restrictions should have 
similar limited validity which they do not have at common law. 
If this argument is correct then the Act has reduced the effectiveness 
of the common law. It may be doubted, however (and this was 
the view of the then Home Secretary) whether any court would 
reach so unreasonable a conclusion. In particular, where a class 
is uncertain, there is nothing in section 5 which impliedly cures that 
defect. 


ee eae eae aa Pen ae eee 
Act. 


cols. 2-8). But see now Re Lysaght [1985] 8 W.L.B. 801 at p. 402 where 
Buckley J. held that the endowment of a charity the beneficiaries of which 
are to exclude adherents to a particular faith, while ‘‘ undesirable '’ was not 
contrary, to publie poliay. ee too G ol v. Corooran and Gross [1043] 
I.R. 19, and of. Mills v. Cannon Brewery Co. Lid. Fae Caer 

33 Clayton vY. Romsden [1048] A-O. 820; Ro Terme fl ] 8 Al B.R. 479. 
Cf. Re Selby’s W.T. ] 1 WLR. 48 earlier cases therein cited, 


and the note by B. A. Bicknell in (1066) 116 New L.J. 107 re conveyancing 


s Mess. A. Lester, B. Levy and I. Macdonald, who proposed in consequence 
that s. 5 should declare such restrictions void. I am grateful for permission 
to cite their opinion. 
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Secondly, Parliament has left open a loophole for a landlord 
who wishes to impose a racial restriction: there is nothing in the 
section to prevent a condition precedent to assignment that the 
lessee must offer to surrender the lease to the landlord.* 

Finally, the Act does not prohibit racial restrictive covenants 
relating to the sale of freeholds.* It is, however, possible that 
such covenants are invalid at common law, although there is no 
English authority on this point.** 


8. Incttement to Racial Hatred 


A person who intentionally promotes feelings of ill-will and hostility 
between different classes of the Queen’s subjects may commit the 
misdemeanour of seditious libel. But this requires a direct incite- 
ment to disorder and violence and since the unsuccessful prosecution 
in Caunt (1947) ** it appears to have become a dead-letter in cases 
of racial incitement. Nor does there appear to be a likelihood today 
of reliance being placed in cases of “ group libel? on the vague 
offence of causing a public mischief, as was done in Leese and 
Whitehead (1986).** 

Most frequently in the last thirty years in cases of this kind 
the police have proceeded under section 5 of the Public Order Act 
1986 which was strengthened by the decision in Jordan v. Burgoyne 
(1968) * that a speaker using insulting words has to take his 
audience as he finds them “ and if those words to that audience or 
that part of the audience are likely to provoke a breach of the 
peace, then the speaker is guilty of an offence.” 

One weakness of section 5 was that it did not cover written 
matter distributed or displayed in a public place or at a public 
meeting.© This has been remedied by section 7 of the Race 
Relations Act which re-enacts section 5 of the 1986 Act with this 
addition. 

H Adler v. Upper Grosvenor Street Incestment Ltd. [1957] 1 Al H.R. 290. 

35 An amendment to this effect was rejected: Standing Cammittes B, June 90, 
1985, cols. 889-804. 

TE Die Od (one ee cane le es ene Wren USI 
4 D.L.B. 674 (con to poblio policy); Noble and Wolf v. Alley, et 
pas: 1 D.L.R. 821 (void for uncertainty). In the latter case it was also 
eld He covenant did not ron against subsequent purchasers. Bee too 
Shelley v. Kraemer, 884 U.S. 1-28 (1947). 

$T Reported in An Editor on Trial (Morecambe Press Ltd., 1947). It has since 
been held by the Court of Canada that an intention to promote 
feelings of ill-will hostility between different classes, in the absence of 


proof of an incitemen’ to violence or defiance for the of disturbing 
established a » is not seditious: R. v. Boucher 2 D.L.R. 889. 
38 Tho Times, er 19 and 22, 1986. Subsequently the J.O. of the Privy 


Council in Joshua v. R. [S5] A-O: IL condemned the practice of charging 

Ona OU Te ep e mischief. 
as 2 Q.B. 744, an note; by D. G. T. Williams (1968) 26 M.L.R. 25. 
seo: J. O. Smith an B. Hogan, Criminal Law (London: 1965) 


co The word " behaviour” in s. 5 possibly covered this, but the new provision 
puts it beyond doubt. 
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Another difficulty with the section is that a breach of the peace 
must have been intended or likely to be occasioned. This has been 
overcome by creating a Dew offence of incitement to racial hatred.“ 
The following, it is submitted, must be proved: 

(i) The accused had the actual intention of stirring up hatred 
against any section of the public in Great Britain distinguished by 
colour, race,‘or ethnic or national origins. Mere recklessness will 
not suffice. ‘‘ Hatred ” probably bears a similar meaning to “ iM- 
will *? and “ hostility ” in seditious libel. The difficulties which 
arise in interpreting section 1 of the Act in regard to groups such as 
Jews * arise in this context as well and in view of the doubtful 
position the authorities might prefer to rely on the Public Order 
Act m such cases. 

(ii) He must intentionally have published or distributed written 
matter, or used the words in question. In regard to the latter these 
must have been used in a public place or at a public meeting, and 
written matter published or distributed by a member of an 
association to other members thereof is protected.* 

(iii) He must have intended the matter or words to be threaten- 
ing, abusive or insulting (and not merely critical or annoying). 

(iv) The matter or words must have been “ likely to stir up 
hatred against that section on grounds of colour, ete.” In this 
regard, presumably, the speaker or publisher must take his audience 
as he finds them. 

Parliament’s intention was that the new provision should be 
used only in an “ extreme and very bad case ’’ and against the 
ringleaders of racial incitement. This intention is indicated by 
the penalties laid down, which are severer than those provided in 
the Public Order Act, and by the fact that the Attorney-General’s 
flat is required. 


B. A. Heprrex. 
L6. : 
42 Gee above, and Standing Committes B, May 27, 1985, col. 88 ot seg. 
a 6 ( 
P Oommittoe B, June 1, 1985, col. 181. 
45 Under Race Belations Ach, s. 6'(penaltiss under the Publio Order Aot, 


s. 5, in brackets): on summary conviction up to £200 or 6 months’ 
or both (£100 or 8 months’ or both); an conviction on indictment up to £1,000 
or 8 years or both (£500 of 12 months’ or both). 


NOTES OF CASES 


Toe Banxen-Customer CONTRACT 


Burnett v. Westminster Bank 1 raised the interesting and funda- 
mental question of what is necessary to alter the basic banker- 
customer contract. The plaintiff had accounts with: two branches 
of the defendant bank, one of which (A) operated the electronic 
computer system and the other (B) did not. Using a cheque form 
of branch A the plaintiff altered the heading to read branch B, 
‘completed the instrument for £2,800 and delivered it in payment 
of a gambling debt which he had incurred on behalf of himself and 
two non-playing partners. The following day, deciding to counter- 
mand payment, he telephoned branch B and mstructed it not to 
pay, following this up with a letter confirming the countermand 
and, incidentally, indicating that the instrument was drawn on a 
cheque form of A branch. The instrument was duly presented in 
the clearing to the Westminster Benk computer centre and was 
directed to branch A, the magnetic lettering at the foot of the 
cheques issued by that branch preventing them from going else- 
where. At branch A someone should have noticed the change of 
name of the branch on which the instrament was drawn; instead 
the cheque was paid. Cheque-books issued by branch A bore on 
their cover a note to the effect that “ The cheques and credit slips 
im this book will be applied to the account for which they have been 
prepared. Customers must not, therefore, permit their use on any 
other account.” 

The defendant bank alleged that it was an express term of the 
banker-customer relationship that cheque forms of branch A would 
be applied to the account for which they were prepared and also 
that customers would not use them or permit their use on any other 
account. These terms were allegedly contained in a letter from 
the bank to the plaintiff, of which he had no recollection. The 
bank further asserted that, in the alternative, the plaintiff was in 
breach of his contract with the bank in altering the cheque as he 
did. The parties agreed a statement of facts by which the plaintiff 
admitted that he had seen the notice on the cheque-book cover, 
but had not read it, even less had agreed to it. 

The plamtif claimed the sum of £2,800 as damages for breach 
of his mandate not to pay the cheque; or for money had and 
received to his use; or as money lent. He asserted that 

(a) the notice was imadequate to affect the basic contractual 

position between banker and customer; 


1 [1965] 2 Lioyd’s Rep. 918; [1965] 3 All H.R. 81. 
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(b) there was no consideration for the imposition of a new 
express term upon the basic implied contract; 

(c) even if he must be regarded as contractually bound, the 
alteration of the name of the drawee branch prevented the 
cheque from being mandate to the bank to pay it and to 
debit his account at branch A; and that, 

(d) assuming that he had been in breach, this gave the bank 
the right only to sue for damages, not to pay the cheque. 

The defence failed on the ground that the notice on the cheque- 
book cover was not adequate notice. The bank argued that, having 
seen the notice, the plaintiff must be taken to have accepted its 
terms, not having objected to them; and tried to draw an analogy 
with the “ ticket ’? cases. The plaintiff, however, pointed out that 
there was no analogy. The basic contract between banker and 
customer was an implied one, which came into existence at the time 
the account of the plaintiff was opened and was a continuing agree- 
ment, in the same terms as those in which it started, until later by 
mutual agreement it was changed. On the other hand, the 
“ ticket ’? contract came into existence purely as the result of the 
passenger’s request and at the moment the ticket was sold; he had 
either to accept it or refuse it. In the former case there was time 
and necessity for the change of relationship to be approved by both 
parties; in the latter, there was none, which fact in both cases must 
be within the contemplation of the parties. 

While, however, the learned judge was not prepared to find the 
analogy with the ticket cases and held that the notice was not 
adequate to change the relationship so as to bind the customer, 
he said that he would 

- + « be prepared to accept as the equivalent of the latter 
[t.c., a document signifying the customer’s approval of the 
new condition] the signature of the customer u a cheque 
provided that the ae form itself bore words jimi limiting its 
use to the bank, branch and account shown in print upon it.” 


The learned judge added to this, on the plaintiff’s points (a), (b) 
and (c) above, that ‘‘ as at present advised, I do not think that any 
of these points would have availed the plaintiff had the defendants 
succeeded on the point as to notice.” 

The learned judge dismissed all the plaintiff's orai but 
the one as to the adequacy of the notice. However, it might be 
thought that, even if the notice relied on by the bank had been 
upon the cheque itself, this would not justify the bank’s debiting 
the cheque to the account at branch A, if the name of the drawee 
branch had been altered to branch B. The mstrument evidenced on 
its face that it was a mandate addressed to B branch and, without 
the positive and expressed approval of the drawer, the bank could 
not debit the account at branch A. This is not affected by the fact 
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that the right to sue for breach might place the bank in the same 
position as before. 

On the second of the pleas, consideration is still necessary to 
support a simple contract. There is mutual consideration for the 
basic implied banker-customer contract. The same consideration 
can hardly be sufficient to support a new contract, even though the 
new contract consists of the earlier contract to which has been 
added a new express term. 


Maurice MEGRAH. 


CREDITOR, DEBTOR AND CONSIDERATION 


ATTITUDES to Cumber v. Wane 1 tend to be hostile. Thus, among 
the textbook writers Cheshire and Fifoot? use such epithets as 
“ gross ” and “‘ irrational ” in regard to it and Anson ® says “ the 
rule enables a creditor to go back on an agreement solemnly entered 
into and intended to affect legal relations,” and some very strong 
remarks have been made about it by judges: thus, Watkin 
Williams J. once described it as ‘‘ a reproach to English law.” + It 
is well known also that the Law Revision Committee in 1987 pro- 
posed its abolition along with the rule in Pinnel’s case, which would 
then become unnecessary ‘—their repugnance to the whole doctrine 
is obvious. 

It is interesting, therefore, to find the Court of Appeal applying 
it almost with gusto in D. & C. Builders Lid. v. Rees. The 
explanation for this unusual attitude is that the debtor in this case 
was making use of his knowledge that his creditor was near to bank- 
Tuptcy for the purpose of driving a hard bargain—he “ behaved 
very badly,” said Danckwerts L.J.; whereas in the usual case com- 
ing under this rule the boot is on the other leg, since it is a hard- 
pressed debtor, trying to obtain some alleviation from his creditor, 
who finds himself struck down by the rule. Obviously there are 
factors involved in this type of situation of the kind which have 
weighed with Courts of Equity in formulating equitable rules. It is 
not surprising, therefore, that in the instant case one member of the 
Court of Appeal at any rate, Lord Denning M.R., considered that 
the time had come to decide such an issue on a basis of equity. 

The plaintiffs were builders who had done work at the defen- 
dant’s shop. In July 1964 they had received part of what was 
owing from them, but £482 was still due, and despite their efforts to 
obtain it from the defendant, it was still owing in the following 
November. At that time the defendant offered them £800 in settle- 
ment and the plaintiffs, being “in desperate financial straits,” 


1 . 426. 

2 Bee their Lew of Contract, 6th ed., p. 30. 
3 Law of Contract, nd ed., p. 104. 
4 In 
8 
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agreed to accept this sum. At this point there was clearly no con- 
sideration. for the agreement." 

However, the defendant offered to pay either m cash or by 
cheque, and the plaintiffs opted to take a cheque, which was in 
due course received and cashed. The plaintiffs at this stage took 
legal advice, on the basis of which they launched their action to 
recover the balance of the original debt, contending that they had 
received no consideration for their agreement to take £800 in 
satisfaction. 

Pausing at this stage, one may notice that the consideration for 
the cheque itself was clear enough, since by section 27 (1) (b) of 
the Bills of Exchange Act 1882 ‘‘ an antecedent debt,” which this 
obviously was, is consideration for a bill of exchange. The point 
here involved was whether the cheque itself provided the additional 
element over and above the bare agreement to take a sum less 
than the debt itself which satisfies the requirements of the law as 
indicated in Pinnel’s case and Cumber v. Wane *; the equivalent 
of the famous “ tomtit ’? which every law student knows about.? 
It should be noticed that in the instant case, as in most of the other 
cases in this series, the defence was one of accord and satisfaction, 
since the lesser sum had in fact been paid and received. No real 
point, however, arises from this, since, as Winn L.J. points out,*° 
the accord must be a contract to accept what is done as satisfaction 
of the lability and must therefore obey the rules governing 
contracts. 

Now the opinion has certainly been widely held that the accep- 
tance of a bill of exchange for a smaller amount than the debt 
owing does in fact provide the new consideration. This has been 
held in decided cases on two grounds; first, that it may provide 
evidence of a forbearance to sue on the part of the creditor, and, 
secondly, that a negotiable instrument is of itself different from 
cash or legal tender, which is all that the creditor is entitled to, 
so that it does provide the equivalent of Jessel’s ‘* tomtit.”? This 
payment by negotiable instrument has indeed in the past provided 
the main escape from the rule in Cumber v. Wane. 

There was no question of forbearance to sue in the instant case, 
but it is perhaps material to notice that it was a subject-matter of 
controversy in the middle years of the nineteenth century whether 
a cheque, being payable on demand, provided evidence of forbear- 
ance—a bill payable at a future date obviously did.1t The pomt 
was eventually resolved against the existence of such a distinction 
by section 27 (1) (b) of the Bills of Exchange Act 1882. 


T Oumber v. Wane (supra); Foakes v. Beer (1884) O App.Cas. 605. 
8 Note 1 above. 

8 See per Jessel M.R. in Ooulderey v. Bartrum (1881) 19 Oh.D. 904 at p. 899. 

10 At p. 200. 

11 Bee Crofts V. Beals (1851) 1 O.B. 172, phare at least eee the eee a T 
have considered this distinction a valid one, and Curries v. Misa (1875) L.R. 10 
Ex. 162, where the majority were against it. 
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The second ground seemed not dnly to be laid down ‘in the 
important line of cases Sibree v. Tripp, Curlewis v. Clark, and 
Goddard § Son v. O’Brien * but to have received the imprimatur 
of the House of Lords in Foakes v., Beer,!® at any rate in the speech 
of Lord Selborne L.C., which has usually been regarded as the most 
authoritative exposition of this subject. 

Curiously enough, the payment of the lesser sum in Cumber v. 
Wane 1° was in fact made by promissory note, but although this 
point was taken in argument, Pratt C.J. seems to have paid no 
attention to it when delivering the judgment of the court, treating 
the note as a mere “ simple contract ” to pay the lesser sum. 
Parke B. in Sibree v. Tripp *" says that this promissory note was 
not negotiable, a signal mistake for so great a common lawyer: he 
was presumably thinking of the rather earlier period in which Holt 
C.J. had held against the negotiability of promissory notes, only to 
be corrected by statute.* Until the break-through in Sibres v. 
Tripp 7° this opinion of Pratt’s seems to have dominated the courts. 

Lord Selborne in his speech in Foakes v. Beer ™ referred to 
the above cases, apparently with approval. Certainly there'is no 
element of disapproval in the passage in which he refers to them. 
In two of them ™ the composition of the court was the same, and 
the additional element required to provide the consideration for the 
purpose of the Pinnel rule was the difference in the method of 
payment—‘ You pay in a different way ” (per Alderson B.) in 
Sibree v. Tripp.™ The significant words for our purpose in the 
passage of Lord Selborne’s speech just referred to are undoubtedly 
these, “by giving negotiable paper there had been some new 
consideration for a new agreement.” 

And so the matter remained until 1911 when a new hard case 
came before the Court of Appeal in Hirachand Panamchand v. 
Temple,* in which a father was trying to buy his son out of the 
clutches of a money-lender by paying him something less than the 
amount owing. Here it was held that since the promise was by a 
third party and not by the debtor himself, the money-lender was 
bound not to go back on the conditions on which he received pay- 
ment from the third party. Fletcher Moulton L.J., however, went 


1a ( 15 M. & W. 28. 
13 ( 8 Ex. 875. 

m 9 Q.B.D. 87. 
15 ) 9 App.Ces. 605 
16 Note 


1 above. 
ch Bere hil eect ad i in legal histo J. M. Holden 
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History of Negotiable Instruments p- 75 et seq. 7 
10 Note 12 a 
20 Note 15 above. 
21 Sibres v. Tripp and Ourlewis v. Olark, vis., Pollock O.B. and Parke, Alderson 
and Plati -, & court. 


22 At p. 88. And Parke B. in similar words: "' Satisfaction is given by a different 
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on to develop the distinction between a cheque being given in sub- 
stitution for a debt when it would provide consideration and being 
given as a conditional payment when it would fall within the rule in 
Cumber v. Wane.™ 

This argument was stated forcibly in the thirteenth edition of 
Gmith’s Leading Cases. in the editing of which Lord Denning 
played an important part, and it is interesting that the instant 
case should have given him the opportunity of deciding that the law 
of England is in fact what it was there submitted to be. The 
significant passage in Smith is the following: “ when as is usually 
the case the cheque is given and received only as a conditional pay- 
ment it is submitted that it stands in the same position as a cash 
payment.” Obviously, in a society in which cheques are used as 
part of the general currency, there is a great deal to be said on 
practical grounds for this conclusion. But are we not going back 
in the direction of the distinction between a bill payable at a 
future date and a bill payable on demand which for practical 
reasons was abolished by the Bills of Exchange Act 1882, s. 27 
(1) (b)? 

It remained only to get rid of the Sibree v. Tripp ** line of cases. 
That case being a decision of a court of equal jurisdiction could not 
be overruled, but it could be, and was, distinguished on the ground 
that the promissory notes were given in the settlement of an action 
and therefore in substitution, and not as a conditional payment. 
This was not, of course, the ratio decidendi actually used in that 
case, which was that there was “ payment in a different way ” (per 
Alderson B.) or of “ a different thing ” (per Parke B.), but no 
matter. Goddard v. O’Brien,*" however, was indistinguishable on 
its facts, and was, therefore, overruled: it was the decision of a 
Divisional Court and Fletcher Moulton L.J. had already noticed 
that it could not be reconciled with his theory of the conditional 
payment—the creditor had agreed to settle an account for £125-odd 
by taking a cheque for £100, for which he gave a receipt and which 
he afterwards cashed; going back on this settlement, he claimed 
the balance, and was defeated on the ground that the cheque 
provided the consideration. This is, of course, exactly the situation 
which Lord Blackburn had in mind when, in a much-quoted passage 
in Foakes v. Beer,** he said, ‘‘ all men of business . . . do everyday 
recognise and act on the ground that prompt payment of a part 
of their demand may be more beneficial to them than it would be 
to insist on their rights and enforce payment of the whole.” He 
had remarked earlier in the speech, “ if it had been a promissory 

\ 


1 Siatth D.O., 18th ed., 1990, p. 880 et seq. 
above. 


aT above. 
28 Gee (1884) O App.Ces. 607 at p. 622. 
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note the authorities are that it would have been a good 
satisfaction.” 1° 

In his criticism of Cumber v. Wane in Sibree v. Tripp,» Parke B. 
pointed out that Pratt C.J. had allowed himself to be influenced 
by the fact that the plaintiff had really got nothing of commensurate 
value with what he was giving up: this, said Parke B., was for 
the parties to decide, not for the judge. There is a very obvious 
temptation in this type of case to do just this, and both Danckwerts 
L.J. and Winn L.J. come very near to it in the instant case.*4 

Is not the moral of all this that the recommendation of the Law 
Revision Committee ** should be implemented without further delay ? 
If this results in some unconscionable bargains, they should be 
looked after on equitable principles, and if the opmion of Lord 
Denning on this matter does not represent the actual state of the 
law the position could be regularised by the same statutory provision 
which repealed the doctrine in Cumber v. Wane. 


C. 


OPPRESSION oF MINorrry SHAREHOLDERS 


Ix three recent cases, minority shareholders have failed to obtain 
remedies for alleged ‘‘ oppression.” Following the recommendations 
of the Cohen Committee,’ the Companies Act 1948, s. 210, gave the 
court a wide jurisdiction to grant whatever remedy it thinks fit 
where (a) the “ affairs of the company are being conducted in a 
manner oppressive to some part of the members,” including the 
petitioner; and (b) the “ facts would justify the making of a 
winding-up order on the ground that it was just and equitable ” 
but to do so would ‘‘ unfairly prejudice ” that part of the members. 
pad problems posed by the section tend to divide themselves into 

: (i) the preliminary hurdles to relief; and (ii) the meaning of 

pean » 

Two of the cases, both decisions by Plowman J., illustrate the 
gymnastic ability currently required of minority members to 
surmount the preliminary hurdles. In Re Bellador Silk Ltd.* 
disputes had arisen m a family company between the Simmons 
brothers, Moss and David, the latter joining forces with Dr. Roland, 
the third shareholder and director of the company, whose ‘* know- 
how ” was largely the basis of this company’s silk business. David 
and Dr. Roland ran the business. The disputes concerned mainly 
debts owed by the company to the Simmons group of companies, 
and moneys which had been drawn by the directors in respect of 
which Moss claimed to be prejudiced. His lordship found first, 


79 And not thas it is a bere promise: see ibid. p. 615. 
se bed ml ieee 12 abaya: see at p. H. 
ah 2 WAL-R. 2004k pp , 207. 
ixth Interim Report, 5449, paras. 88-85 (1987). 
" aport of the Commitee on Company Iaw Amendment: 1945, Omnd. 6859, 
. 60. 2 [1965] 1 All B.R. 687. 
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however, that the petition was not a bona fide attempt to obtam 
relief under section 210 but an attempt to force repayment of the 
loans to- the Simmons group. The petition was launched, therefore, 
to achieve a “ collateral purpose ” and was “an abuse of the 
process of the court.’” On this primary ground it must be dismissed. 
The minority member must be careful, therefore, to complain of 
prejudice to him as a shareholder, not wrongs done to other 
companies in which he is interested. 

Secondly, the petitioner could not show that the facts would 
c justify the making of a winding-up order.” The reason for this 
was both important and strange. The evidence of indebtedness 
showed that the company was probably insolvent and that on a 
liquidation the contributories would receive nothing. They there- 
fore had no “tangible interest”? within the ordinary rule of 
company law which requires such an interest in a contributory 
petitioning for winding up.* This rule, his lordship held, applied 
in full to section 210; and the petitioner could not therefore show 
that the facts would justify winding up. This must be accounted a 
very technical approach. In S.C.W.S. Ltd. v. Meyer,* after all, 
the House of Lords accepted that section 210 was applicable even 
when “ the oppression is so great as to put the company out of 
action altogether.” Can it really have been the intention of the 
section to deprive a member of his remedy whenever the controllers’ 
oppression has so increased the company’s indebtedness that he 
would receive nothing in a winding up? The petitioner was asking 
for a remedy, as Plowman J. recognised, “ to enable the company 
to continue in being.” © The better construction would surely be 
to interpret the section to refer to the grounds which would justify 
a winding up. The present decision adds force to the recom- 
mendation made by the Jenkins Committee that the “< winding-up 
limb ” of section 210 should be repealed.® 

Next, the petitioner must appear in a capacity of member. In 
so far as Moss Simmons complained of being excluded from consulta- 
tion in the management of the company, he complained as a 
director, not as a member. The same point arose in Re Lundie 
Brothers Ltd.’ There, Blackmore, who joined Cyril and Reginald 
Lundie in their family company, complained, inter alia, of oppres- 
sion by his exclusion from management and, second, of the involve- 
ment of the Lundies in another company (Stanwells), which, he 


3 Rs Rica Gold Washing Co. (1870) 11 Oh.D. 86. The point had been edum- 
brated obiter in Re pubes Ltd [1060] 8 AU M2. ao Is might be ques- 
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s Tt is noteworthy that a major oreditor gave evidence in the Bellador Sik case. 
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claimed, created divided loyalties, particularly for Cyril. As to the 
former, they had ousted him from his position of working director, 
reduced his emoluments, ended the need for his signature on cheques 
and reduced his status vis-à-vis employees. But all of this affected 
him in his capacity as director, and “ has nothing to do with his 
status as a shareholder in the company at all.” * 

It may be asked, then, why the petitioning sons, Cyril and 
Bernard, were in a better position in Re Harmer Ltd.’ ? They, too, 
were both shareholders and directors; but they succeeded in getting 
a remedy for oppression under the section against the father, who 
refused to hold proper directors’ meetings. The secret, of course, 
is that in that case the autocratic father had infringed the com 
pany’s articles in his refusal to hold board meetings and observe 
other proper procedures; and therefore the sons could as members 
stand on their right “ to have its affairs conducted in accordance 
with its articles.” 1° In the Lundis case there had, it seems, been 
no breach of the articles or other legal impropriety. That was the 
reason why Blackmore could not complain in a capacity as share- 
holder. Nothing in the proposals made by the Jenkins Committee 
would change this critical distinction. 

Fourthly, what of Blackmore’s complaint about Cyril Lundie’s 
divided loyalties? A shareholder can prove oppression in the 
course of the conduct of the company’s affairs by showing that the 
controlling directors have acted unfairly to the company (even by 
passive inaction) because of their loyalty to another company. 
Such was the case precisely in 8.C.W.S. Ltd. v. Meyer. Plowman 
J. may, therefore, have been unduly bold when he declared that 
the Lundies’ acquisition of and involvement in Stanwells “ had 
nothing to do with the management of the company’s affairs,” and 
that if Cyril had wronged the company through his divided loyalty 
‘“ then the remedy, of course, is an action against him by the 
company.” * That would be ordinarily so, under the rule in Foss 
v. Harbottle; but surely the minority member, if damaged by the 
director’s breach of duty, can found his allegation of oppression 
on that breach even if the duty is owed to the company. Stronger 
ground was found by Plowman J. when he held that Blackmore 
had not proved that he had suffered any damage from Cyril’s 
involvement with Stanwells. 


eka ee 699. Compare Hider v. Elder d Watson Lid., 
° 1 WLR. 68; [1988] 8 All B.R. 699 (0.A.). 


11 Bee y the discussion of multiple directorships of rival companies by 
Lord i u] A.O. 824 at pp. 967-888; [1958] 8 All B.R. 66 at pp. 
88-89. Bee erburn [1988] -L.J. 152. (The nominee directors $ 
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But what, then, is “‘ oppression °? In neither Lundie nor 
Bellador Silk did the petitioners clear the preliminary hurdles, and 
Plowman J. rehearsed the accepted phrases as to its meaning, such 
as “lack of probity or fair dealing.” 1° Such an approach is par- 
ticularly notable in relation to private companies which are in 
essence partnerships, just as the flavour of confidence is carried 
over from partnership in the “‘ just and equitable °” winding-up 
cases. It must be stressed here that mere “ loss of confidence ” 
is not enough to prove oppression even in the partnership type of 
case and even if it is justified. Indeed, in the Lundie decision, the 
petitioner succeeded in obtaining an order for winding up because of 
his unjustified exclusion from management,** but still failed to 
prove “‘ oppression.” There must be unfairness of a special kind. 
But what is it? The other favourite explanatory phrase m the 
modern cases is Viscount Simonds’ ‘‘ burdensome, harsh and 
wrongful.” 1° But in the English decisions where an oppression 
remedy has been granted, an independent element of unlawfulness 
has been present—in the Meyer case a breach of fiduciary duty by 
the nominee directors; in the Harmer case the breach of the 
articles by the autocratic father. The question arises, how far does 
“c oppression ” reach when there is no independent element of legal 
impropriety? That is really the point tested by Re Five Minute 
Car Wash Service Lid." 

Here, the petitioner was a shareholder, holding sixty-two of the 
8,101 issued shares of the company, and also for ftve years a director. 
He asked that the majority shareholders (G. Ltd. and H. Ltd.) or 
the managing director and chairman (Mr. Evison) be ordered to 
buy his shares. He claimed that the company had lost £200,000 in 
five years largely because of the acts and omissions of Evison, 
against whom he levelled some fifteen sets of allegations, including: 
non-payment of accounts to the point where writs were i 
weekly; ruination of the company’s good name; sale of car- 
washing vouchers at below cost price; estrangement of petrol 
companies, including Esso; failure to remove inefficient staff; order- 
ing equipment and machines without proper tests; and failure to 


13 Ibid. 
14 Bee McPherson (1964) 27 M.L.R. 269. Understandably, the Scots decisions and 
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observe the Factories Act. If even a part of the allegations were 
true, Evison must have been a disastrously bad manager. But 
Buckley J. held that not even all of them would prove “ oppres- 
sion.”? Some were allegations of ‘“ inefficiency ’?; others were 
vague; others related to ‘‘ differences of opinion . . . on matters 
of policy.” Mere loss of confidence was not enough. 

“ These allegations suggest that Mr. Evison is unwise, 
inefficient and careless in the performance of his duties as 
managing director and chairman of the board of the company. 
I can find in them no suggestion that he has acted unscrupu- 
lously, unfairly or with any lack of probity towards the peti- 
tioner or any other member of the Sgn aaah or that he has 
overborne ar di ed the wishes of the board of directors, 
or that his conduct could be characterised as harsh or 
burdensome or wrongful towards any member of the 
company.” 18 

It is instructive to compare the Harmer case. There among the 
dozen allegations against Harmer senior were found complaints that 
he still treated the business as “his” after incorporation; he 
unwisely set up an Australian branch; he dismissed useful employees 
and dominated the appointments to the board; he refused to hold 
board meetings and countermanded board decisions; he had his 
wife’s expenses paid; he engaged detectives to watch staff; he told 
people that Cyril, his son, was “‘ wrong in the head ”; he secretly 
negotiated transactions detrimental to the company. Now, many 
of these acts involved legal impropriety, i.e., breaches of the articles. 
But was that the only reason they became “ oppression ’?? ° Most 
commentators would resist that view. But if so, what degree of 
mismanagement is required to convince the court that it should 
allow a remedy even though all the legal duties have been observed ? 
When can we depart from the attitude, dominant in the autho- 
rities and plainly uppermost in the mind of Buckley J., that: ‘‘ It is 
not the business of the court to manage the affairs of the company. 
That is for the shareholders and the directors? ? *° If Evison’s 
conduct was not “* wrongful ” or even “ harsh,” did it not come 
perilously close to being ‘‘ burdensome ” ? 

The law about oppression contains conflicting tendencies. In 
Re Harmer the father oppressed by bemg autocratic, treated the 
business as his, evincing an overweening desire for power, even 
if he did not seek pecuniary advantage.™ In the Lundie case “ the 
Lundie brothers were too inclined to regard the business as their 
business,” * but that availed Blackmore nothing. Also in Lundie, 


18 Buokley J. [1966] 1 AN B.R. M9 at p. 247. It is noteworthy that his Lordship 
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Plowman J. saw the complaint that no dividends had been paid 
and profits had been divided among directors as relating to some- 
thing for which ‘‘ there may well have been sound commercial 
reasons.” * But we recall that in the Cohen and Jenkins Reports 
excessive directors’ fees which deprived members of adequate 
dividends were regarded as a prime example of “‘ oppression.” ™ 

Again, in Five Minute Car Wash a further allegation was made 
against G. Ltd. and H. Ltd. that by failing to remove or restrain 
Evison they had condoned his oppression. But such an omission 
could be oppressive conduct only if it was ‘‘ designed to achieve 
some unfair advantage ” over the oppressed, thought Buckley J.** 
Comparison with the Meyer case shows a rather wider approach 
there to omissions; and in Re Harmer, intentional wrongdoing is 
said not to be a necessary part of oppressive conduct, although 
** that which is done consciously strikes with a sharper edge.” ** 
Furthermore, section 210 was thought of as an alternative to winding 
up. A remedy was granted in the Meyer case (as an alternative to 
winding up) where the oppression had virtually killed the company. 
Relief was granted in the Harmer case where the business was still 
profitable but its operation hed become “‘ increasingly difficult, nay 
really impossible.” ** But in Five Minute Car Wash, it was refused 
where the business could still be carried on—by Evison at a con- 
tinuing loss! In Lundis, a wimding-up order was made; but the 
petitioner failed to prove “‘ oppression ” that would allow the court 
to order the rescission of his displacement from a working director- 
ship and an amendment of the articles, with which alterations he 
desired the continuance of the company. 

The tension in the law arises from the desire of the courts not 
to become arbiters of business policy, a desire which goes back to 
the old judicial attitude to partnerships. In the last fifty years 
of company law the courts have understandably resolved the 
problem by refusing to advance into areas of “ business policy.” 
This accounts for the narrow limits placed on their interventions 
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against ‘‘ fraud on the minority ” in changes of articles; on the 
(rather different) doctrine of “‘ fraud ” as an exception to Foss v. 
Harbottle; in the protection (or lack of it) of class rights ’? and of 
minority shareholders facing take-over and compulsory acquisition. 
Nor will the strains disappear with the enactment of the Jenkins 
reforms of section 210. These would involve notably the deletion 
of the ‘‘ winding-up limb ”; the replacement of references to a 
course of conduct m management of the affairs of the company 
which is oppressive to the mimority by any act which is unfairly 
prejudicial to it; and introduction of increased powers for the court 
to bring actions in the name of the company.** Such a reform would 
solve some problems only by reopening all the others. How far 
could matters of mere business policy and mismanagement then 
amount to “ unfairly prejudicial acts °”? Where an extraneous 
element of impropriety entered, the courts would again no doubt 
be venturesome.*” But we would still have no judicial indication 
of what ** unfair prejudice ” entailed outside such cases. The statute 
would need to give some guidance. In so doing Parliament would 
in effect have to say how far the investor should be protected in his 
investment beyond the contract which he had made, at any rate 
in a situation where he does not ordinarily have the option of selling 
his shares at a reasonable market value. This job the courts have 
been and would be understandably reluctant to undertake. There 
will be a strong case for handing the task to an inspector or a 
tribunal staffed at least partly with men of business who might be 
less reluctant to see some types of gross mis-management as “ unfair 
prejudice ° or even ‘f oppression.’’ 
K. W. WEDDERBURN. 


ReEcoenirion OF ForrianN Divorces AND SUBSTANTIAL JUSTICE 


THE recent decision of Cairns J. in Middleton v. Middleton 1 can be 
criticised on two grounds: it restricts the application of the rule in 
Armitage v. Att.-Gen.,* treating it as an anomalous departure from 
principle, and it relies for this purpose on the concept of fraud going 
to jurisdiction, although it has been pointed out that there is no 
substance in the distinction between this and other varieties of 
fraud.? 

The rule in Armitage v. Att.-Gen. has contributed greatly to the 
progressive development of private international law, in practice 
through enlarging the international validity of divorces, in theory 
through demonstrating that the recognition of a foreign divorce 
2 Jenkins Report, para. 212 (a)—(e). 
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involves an inquiry into status rather than as to the means by which 
it was acquired.* Once it is recognised that this rule results from 
the principle that status is governed by the personal law, the fears 
that it involves renvoi are dispelled and the extensions of this rule 
into the field of non-judicial divorces * and of nullity decrees * are 
explained. English courts have not yet been called upon to apply 
the further extesion of the rule which was made in Canada in 
Schwebel v. Ungar™; and although it was decided in Mountbatten 
v. Mountbatten * that the rule does not apply to divorces granted 
on the basis of statutory jurisdiction, Middleton v. Middleton is the 
first occasion on which it has been specifically denied that the rule 
in Armitage v. Att.-Gen. is an “ overriding principle, based on 
convenience and international comity.”’ 

In this case a husband, domiciled in the State of Indiana, had 
obtained a divorce in the circuit court of a county in the State of 
Ilinois on the ground of his wife’s desertion, jurisdiction having 
been taken on the basis of the husband’s residence in Illinois for 
over a year. In taking jurisdiction and in granting the divorce the 
Ilinois court had relied on sworn statements of the husband which 
were untrue. However, the wife had been notified that j 
were to be taken in Illinois charging her with desertion and, although 
asked to enter an appearance, she had refused to do so. The divorce 
granted in Illinois, although obtained by fraud, was one to which 
full faith and credit had to be given in the State of Indiana. The 
process of reasoning employed by Cairns J. to reach the conclusion 
that the Illinois divorce was invalid here began with a statement 
of five propositions of law in which the effect of some leading cases ° 
was summarised. The fifth proposition, based on Bonaparte v. 
Bonaparte, declared that a foreign decree given by a court without 
jurisdiction will not be recognised, if it was obtained ‘‘ by deceiving 
the court into believing it had jurisdiction.” Yet shortly after- 
wards the learned judge, after examining the judgment of Gorell 
Barnes J. in Bonaparte v. Bonaparte, admitted that this case could 
afford no ‘guidance to him as Gorell Barnes J. had made no “ par- 
ticular reference to the fact that it [i.e., the foreign court] was led 
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os subsequen domiciled in Israel, Mackay J.A. explained that 
wife's case involved an ‘ iry as to her status under the law of her 
domicile and not to the means which shè acquired thet status." 
5 Har-Shef v. Har-Shefl (No. 9) ] P. 220 


è Abate v. Abate Loi] P go. TET of the rale to foreign adoption 
is by Cowen in (1968) 12 I.C.L.Q. 168. 

T Bee note á above; for comment, see (1064) 27 M.L.R. 727. 

8 [1950] P. 48. This decision which rests on the assumption that status is 
governed exclusively by the law of the domicile cannot be reconciled with the 
authority of non-domiciliary courts to change status. 

® The firss four propositions summarised the effect of the decisions in Armitage 
v. Att.-Gen. (see note 2 above); Bater v. Bater [1906] P. 200; Maocalpine v- 
Macalpina Le P. 85; Formosa v. Formosa ipes) . 259. 

[1892] P. 
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to assume jurisdiction by the fraud of the parties.” In Bonaparte 
v. Bonaparte as in Shaw v. Gould Scottish divorces were not 
Tecognised because the parties were not domiciled in Scotland. That 
fraud had been practised by the parties explained’ why jurisdiction 
had been taken in Scotland, not why recognition was refused in 
England. 

Cairns J. then proceeded to quote a number of judicial observa- 
tions ** in support of his fifth proposition, the most explicit being 
a dictum of Sachs J. in Macalpine v. Macalpine.™ But on that 
occasion, as Cairns J. admitted, “ no question of jurisdiction arose.’? 
There fraud had been practised so as to prevent the wife from being 
notified of the proceedings and for this reason the decree could be 
described as obtained in violation of natural justice. 

Clearly, it was impossible to speak of a violation of natural 
justice in this sense in the present case. The wife had been warned 
that proceedings were going to be taken and she had been invited 
to defend them. Cairns J. nevertheless introduced the idea of 
natural justice, combining it with that of substantial justice, as 
employed in Formosa v. Formosa ™ and Lepre v. Lepre,” to 
produce the test of “‘ what strikes an English judge as being tunda- 
mentally unfair.” By this test the Ilinois decree in his judgment 
could be condemned. 

Once again, it is obvious that the circumstances of the present 
case cannot be compared to those of Formosa v. Formosa or Lepre 
v. Lepre. There it was not the conduct of the husband but the 
action of the Maltese legislator, imposing extraterritorially religious 
observances, which infringed substantial justice. It is difficult to 
see why fraud relating to jurisdiction should be more objectionable 
than fraud relating to the merits which, as is well established,?* 
does not justify a refusal to recognise foreign divorces. If in the 
present case one disregards that the evidence about the wife’s 
desertion was false, if one remembers that the wife had been invited 
to appear in the proceedings and had been warned of the allegations 
that were going to be made, should that which remains of the 
circumstances under which the divorce was granted strike an 
English judge as fundamentally unfair? Even in this country the 
courts do not always scrutinise suspiciously the allegations made in 


11 (1868) L.R. 8 H.L. 55. 
13 These observations were taken from the judgments in Harvey v. Farmis (1899) 


8 App.Cas, 48; in Bater V. Bator (note 9 above); in Macalpine v. Maoal 
(note 9 above); in Mountbatten v. Mountbatten (note 8 above); in Oohsonbein 
v. Papelier (1878) L.R. 8 Oh. 698. 

18 “ Where the decree has been procured by fraudulent evidence at trial 
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undefended cases in order to establish juridiction. Indeed, on this 
very occasion when so much was made of the fact that the jurisdic- 
tion of the Ilinois court was founded on fraudulent assertions 
about the length of the husband’s residence in that state, the 
jurisdiction of the English court to grant a declaration of the wife’s 
status appeared to rest on a transparent procedural subterfuge to 
which no objection was taken. This subterfuge was most probably 
inspired by the decision in Garthwaite v. Garthwaite,1" where, as 
in the present case, the parties were domiciled in one American 
state and the husband had procured a divorce in another state. 
When the wife petitioned for a declaration that the marriage was 
still subsisting and that the divorce was invalid, it was held that 
there was no jurisdiction to grant such a declaration although there 
would have been jurisdiction to declare that the divorce was valid. 
To avoid the obstacle presented by this decision the wife in 
Middleton v. Middleton presented her case against the Ilinois 
divorce in the affirmative form of a petition for a declaration that 
this divorce was valid. 

As Mrs. Middleton, unlike Mrs. Garthwaite, was also praying 
for divorce, she would have been able, according to Lepre v. Lepre, 
to rely on section 18 (1) (b) ** to establish jurisdiction to grant a 
divorce and also to declare incidentally the invalidity of the Ilinois 
divorce. The fact that this subterfuge was unnecessary demonstrates 
either lack of faith in the decision in Lepre v. Lepre or an under- 
standable inability to grasp the unduly complex rules concerning 
jurisdiction to grant declarations *; that this subterfuge, involving 
a plain contradiction between the form and substance of the petition, 
was successful illustrates the futility of the rule laid down m 
Garthwaite v. Garthwaite ™ and opens an English court, at least 
to some extent, to the charge of using double standards when 
examining the foundations of jurisdiction here and abroad. This 
was, therefore, not an appropriate occasion to invoke the notion of 
natural or substantial justice. This notion can be traced to the 
unfortunate decision in Formosa v. Formosa which, although not 
concerned with recognition of foreign divorces, must be held respon- 
sible for initiating the current tendency to test foreign matrimonial 
decrees by vague and subjective criteria and thus to undermine. 


AT IOM] P. 870. In thet œse Danockwerts L.J. described the claim for a 
eclaration of the continued validity of the petitioner $ i es ‘‘ only a 
subterfuge to avoid eaking for the relief which the wife really deaires.”’ 

18 In that case the petitioner had asked for a declaration of the invalidity of a 
foreign decree of nullity and for a decree of divorce. It was held that ‘' where 
determination of the validity of a foreign judgment is a necessary step in 
proceeding to adjudication on a matter within the jurisdiction of the court, 
the court has jurisdiction . . . to make a declaration on such validity.” 

19 MeO) Causes Act 1950. See now the Matrimonial Causes Act 1965, 
s. 40 (1) . Ea ` 

20 Bee thereon North, ‘' Declaratory Judgments in the Divorce Court" (1965) 
14 1.0.1.Q. 579. 

21 For comment, see (1064) 27 M.L.R. 584 and (1065) 14 1.0.L.Q. 264 
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their international validity with the inevitable consequence of legal 
chaos and personal insecurity. 

To gauge the extent of this threat it must be remembered that 
many thousands of foreign decrees owe their validity in this country 
to the rule in Armitage v. Att.Gen. Foreign courts do not usually 
proceed on the basis of domicile and, although normally the parties 
will be domiciled (in the English sense) in the forum, in a substan- 
tial number of cases they are not, but they may well be domiciled 
in another country which will recognise the decree. 

Moreover, the concept of fraud going to the jurisdiction might 
be applied in cases altogether outside the scope of the rule in 
Armitage v. Att.Gen. If, e.g., a court in country X is prepared 
to grant divorces on the basis of nationality, or of submission to 
the jurisdiction, it will become possible to attack these decrees on 
the ground that the courts of X were misled about the nationality 
of the parties, or on the ground that submission was not genuine, 
even though it may be clearly established that the parties were 
domiciled in X, or that the wife-petitioner had been resident there 
for more than three years. English courts will, therefore, find 
themselves faced not only with the difficult issues of fact which are 
likely to arise when fraud is alleged, but will also be compelled to 
investigate foreign rales of international competence, a problem 
which hitherto they have been able largely to ignore. 


J. UNGER. 


Tae OFFER To Resume COHABITATION 


Trevor v. Trevor‘ is an important and interesting decision which 
surprisingly has not made its way into the law reports. It is impor- 
tant because it shows that a wife who is continuously being deserted 
by her husband, who always returns within the triennium, is not 
necessarily without a remedy. It is theoretically interesting because 
it Mlustrates again that despite the orthodox statements of the ele- 
ments of desertion, animus deserendi is often not an indispensable 
ingredient, if animus be regarded as an actual state of mind, namely, 
the intention to remain permanently apart. Rather it may be a 
requirement that is ignored in certain limited circumstances, or a 
state of mind that is imputed to a respondent when the other 
ingredients of desertion are present, 

In Trevor the husband had been guilty of “a repetitive pro- 
cess ” of desertion. On nine occasions he had left his wife and had 
subsequently returned. On the tenth occasion his wife refused his 
offer to return, but the Court of Appeal held that she did not thereby 
put herself into desertion. Her husband remained in desertion and 
she was entitled to a decree of divorce against him on that ground. 
The Court of Appeal relied on the judgment of Simon P. in Gaskill 


1 (1065) 109 S.J. 574; (1965) 286 L.T. 870, 
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v. Gaskill * for the proposition that the bona fides of a spouse’s 
offer to return embodied two conceptions: (1) whether the offer, 
which had to be an offer to return permanently, would be imple- 
mented if it was accepted; and (2) whether the conduct by the 
deserting party which had caused the separation would be ter- 
minated. Willmer L.J. held on the facts that the wife was well 
entitled to be highly suspicious of the husband’s intentions and 
doubtful if the offer would be implemented by his staying with her 
permanently. Although he appreciated the view of the Commis- 
sioner at the trial that the husband was sincere in his offer to resume 
cohabitation, it was nevertheless one which the wife was not bound 
immediately to accept. Any other view would require that the wife 
be held in desertion, and this would be contrary to the justice of 
the case. 

Since the husband was sincere, he could not be regarded as 
intending to remain permanently apart, but the state of desertion 
continued to exist because his offer was not credible in the sense 
defined by the Court of Appeal in Trevor: that is, that the offer, if 
accepted, would be implemented by a permanent return. It is often 
said that simple desertion is terminated by an offer, notified to the 
deserted spouse, to resume cohabitation, because animus deserendt 
thereupon ceases to exist. This is not strictly accurate, for if the 
ingredient of animus is a state of mind, it may cease to exist without 
that communication which the law requires.* 

Where the deserting respondent has, in addition, been guilty of 
misconduct amounting to a matrimonial offence, for example adul- 
tery, an offer to resume cohabitation by the guilty party need not be 
accepted since to do so would involve condonation of the offence.* 
The deserting spouse may nevertheless be sincere in his wish to 
resume cohabitation, so that he cannot be said to continue to Intend 
to live permanently apart. . 

The authorities are not clear that the same position obtains 
where the respondent has been guilty of cruelty. Logically it should, 
for cruelty is equally a matrimonial offence which may be con- 
doned.’ The language of Scrutton L.J. in the leading case of 
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the continuance of that state, may at first sight appear to be logically incom- 
petible. They are, however, not really so, since the deserting spouse who 
merely forms the intention to return, but takes no step to communicate it or 
to put it into execution, and so leaves the fact of separation unaffected, cannot 
be heard to say m any relevant sense that the animus deserendi no longer 
axists.” 

Bffectively, however, Lord Hivershed M.R. concedes that the concept of 
animus deserendi involves more than a mere description of a state of mind. 
4 Basing V. Bast et been ee Den Neen ee at 
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Bowron v. Bowron è may imply that a husband guilty of the matri- 
monial offence of cruelty and constructive desertion may be able to 
wipe out his desertion by a “ genuine and satisfactory repentance,” 
Admittedly, cruelty did not become a ground of divorce until the 
passage of the Matrimonial Causes Act 1987,’ which made condona- 
tion a bar in a case of cruelty,* but cruelty was one of the grounds 
of the old divorce a mensa et thoro and under the Matrimonial 
Causes Act 1857 for the new decree of judicial separation. If the 
rationale of Basing v. Basing * is that a spouse should not be obliged 
to lose a remedy for a matrimonial offence committed against him or 
her, by parity of reasoning it might appear that, prior to 1987, a 
spouse who had grounds in cruelty for a decree of judicial separation 
should not have been obliged to accept an offer to resume cohabita- 
tion and so condone the cruelty. Thus it is suggested that such 
cases as Bowron (supra) è and Thomas v. Thomas,’ which lay down 
that credible assurances for the discontinuance of the offending con- 
duct must be attached to the offer to resume cohabitation as a condi- 
tion of the deserted spouse’s being bound to accept, should be 
confined to the situation where the respondent has been guilty of 
* cruel conduct ”; that is, conduct which is “ grave and weighty,” 
but where the petitioner’s health has not been affected or 
endangered so that the matrimonial offence of cruelty is not com- 
plete.” Otherwise an innocent spouse who refuses to condone the 
offence of cruelty would, contrary to the justice of the case, be put 
into desertion and lose the right to maintenance. 

But all the judicial statements of the law cannot be so reconciled. 
It is clear from the judgment of Evershed M.R. in W. v. W. 
(No. 2) that he could envisage a situation where a petitioner 
might be obliged to accept an offer to resume cohabitation although 
the respondent was guilty of the matrimonial offence of cruelty. 
Some statements of Lord Merriman P. are equivocal and could be 
interpreted as implying that the matrimonial offence of cruelty must 
be of a “ gross”? or “ atrocious”? character before a deserted 
spouse is justified in refusing an offer to resume cohabitation 7; but 
they are capable of being confined to cases of “ cruel conduct ” as 
distinct from cruelty. Even on such a restrictive interpretation it 
will be seen that the possibility arises of the courts’ effectively 
admitting a ground of divorce not sanctioned by the legislature. 

[1925] P. ST at p. 105; [1985] All BR. Bep. 148. 
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e distinction between conduct ‘' different from cruelty ” and conduct ‘' less 
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Where the respondent is guilty of conduct which the court estimates 
as so gross that no offer to resume cohabitation can purge that 
spouse of it, but the petitioner has suffered no actual or apprehended 
injury to health, the petitioner by leaving may have put the respon- 
dent into constructive desertion, a state from which he will have no 
locus poenitentiac.“ 


Broadly the question the court aaks in all these cases is not which 


party has animus deserendi, but whether the party. who refuses to 
accept an offer to resume cohabitation is justified in the circum- 
stances.1* It is indeed arguable that the general question whether a 
state of desertion exists may be more readily solved by asking 
whether the party alleged to be in desertion has a legally recognised 
justification for separation 1° and that the concept of animus 
deserendi is an otiose one. 


A. A. M. Invive. 


A CHOICE oF DISCRETION ? 


Tue decision of the Court of Appeal in Bedson v. Bedson + gives 
some idea of the ground over which the section 17 dispute will be 
waged in the post-Ainsworth * era. It also touches upon the difficult 
question of the relationship of the respective discretions under 
section 17 of the Married Women’s Property Act 1882 and section 
80 of the Law of Property Act 1925. 


Mr. Bedson proved to be another deserted husband.* When he 


retired from the army in 1960, he purchased a drapery business and 
went to live in a flat above the shop with his wife and children. 
The wife contributed nothing towards the purchase money, but the 
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freehold of the flat and the shop was conveyed to the husband and 
wife as joint tenants, on the advice of the husband’s solicitor. (It 
was suggested that this device would avoid death duties if anything 
happened to the husband.) Initially Mr. and Mrs. Bedson worked 
together in the shop, but in September 1968 she left him, taking 
the children with her. A year later, she applied to the county court 
under section 17 of the Married Women’s Property Act 1882 for 
an order that the premises be sold up and the proceeds divided 
between her and Mr. Bedson in equal shares. The county court 
judge rejected this claim on the ground that the bulk of the bene- 
ficial interest belonged to the husband, but ordered that £275 
should be paid to the wife for her efforts in building up the business. 
The Court of Appeal allowed Mrs. Bedson’s appeal to the extent of 
finding that the parties were beneficially entitled to the property 
in equal shares, but considered that the sale should be postponed. 
Lord Denning M.R. and Davies L.J. further considered that an 
injunction should be granted restraining the wife from di I 
of her equitable interest, although Russell L.J. doubted the 
propriety of this course. 

The most significant aspect of the case is that Lord Denning 
appears to have retreated somewhat from his former position upon 
the interpretation of section 17. Admitting that he had in the past 
preferred to give the section a “ liberal interpretation in keeping 
with the width of the words used by Parliament,” he stated that 
“ those who are wiser than I am have declared that it does not 
enable the court to vary existing rights.” 4 But who are “ those 
wiser ” than the Master of the Rolls, who have persuaded him that 
he is wrong? There is no reported decision of the House of Lords 
in which his interpretation of the section has been directly rejected, 
although it has been disapproved by individual judges on a number 
of occasions.” Presumably Lord Denning was referring to the 
judgments of Lord Upjohn and Lord Wilberforce in Ainsworth’s 
case, in which both favoured a much narrower interpretation of 
the section.* The decision of the House of Lords in that case was 
concerned with a different matter and the other Lords of Appeal 
did not address themselves to the interpretation of section 17 at all. 
In view of this, it is curious that Lord Denning should have given 
way. Perhaps this withdrawal is more apparent than real, because 
he goes on to say that it is still always necessary “ to go back and 
see what the existing rights of the parties actually are.” 1 These 
rights are often difficult to determine, as even Lord Denning’s 


4Atp. 8ll. EB es of the liberal tion can be found in 
(1947) 68 TL-R. at p. 646; Hins v. Hins [1962] 3 All H.B. 845 
All B.R. 


886 THE MODERN LAW REVIEW Vor. 29 


opponents admit,’ and it seems likely that the former differences of 
opinion will continue to be expressed but that the ostensible ground 
of disagreement will be the precise nature of “ existing rights,” 
rather than the scope of the court’s discretion. ’ 

The case is also an illustration of the unsuitable nature of the 
trust for sale as a vehicle for the type of concurrent interest which 
spouses enjoy in the matrimonial home. Normally, under a trust 
for sale, the postponement must be concurred in by all the trustees 
and if it is not, the sale must be carried out immediately.* How- 
ever, the courts have shown themselves prepared in several circum- 
stances to postpone sale, even in the face of disagreement among 
the trustees, where an immediate disposal of the property would 
defeat the purpose for which the joint tenancy was created.?° 
Such has been the case with the matrimonial home. The present 
decision makes it clear that, even where the marriage has broken 
down, the court will exercise the discretion to postpone where the 
effect of sale would be to destroy the business by means of which 
one of the spouses is providing for the children of the marriage.” 

All three members of the Court of Appeal were agreed that the 
discretion to postpone sale should be exercised in this case, but 
Lord Denning went much further than this and expressed the view 
that, while husband and wife hold as joint tenants and so long as 
one is in possession, the other cannot sever and dispose of his or her 
equitable interest.2 This view of the law appears to be quite with- 
out foundation, as Russell L.J. pointed out.** Lord Denning himself 
must have had doubts, because he concurred with Davies L.J. in 
granting an injunction restraining the wife from disposing of her 
interest. However, in view of Ainsworth, it is easy to sympathise 
with Lord Denning’s wish to prevent the disposal of the matri- 
monial home to third parties, especially where one of the spouses 
is occupying it with the children. 

The disagreement between the majority of the court and Russell 
L.J. as to the propriety of granting an injunction to restrain the wife 
from disposing of her interest appears to result from a confusion of 
two separate discretions. Although the wife’s application was made 
under section 17, the court purported to exercise its discretion to 
postpone on the ground that an immediate sale would defeat the 
object for which the property was acquired. This is the ground 
upon which the sale may be postponed on an application under 
section 80 of the Law of Property Act. Despite this, Lord Denning 


§ For ean ple, Lord Upjohn in Ainsworth's Oase [1965] 9 All BR. 473 
at p. 

9 Re Mayo [1948] Gh. 802. 

10 Bee for exam , Bo Buchenon-Wollaston s Conosy ance [1089] 2 All H.R. 
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relied upon Lee v. Lee, a case on section 17, as authority for 
granting an injunction. Russell L.J., who took the view that 
the basis of the grant in Lee v. Lee was the duty of the husband 
to provide for the wife, naturally declined to apply the principle in 
the present case.1" However, as the discretion under section 80 is 
based on the survival of the purpose for which the joint tenancy was 
created, it is suggested that an injunction could quite properly have 
been issued in favour of the husband, had an application been made 
under this section. 
Snaon ROBERTS. 


Tue CONTRACTUAL IMPLICATIONS or HEDLEY BYRNE 


Tur implications of Hedley Byrne & Co. Lid. v. Heller & Partners 
Lid.: on the law relating to innocent misrepresentation were the 
subject of judicial comment for the first time in Jones v. Still,? a 
decision of the Supreme Court of New Zealand. The case arose out 
of the statements made by a salesman employed by the defendant, a 
land agent. The salesman persuaded the plaintiff and his wife to 
submit an offer to purchase his client’s property. The terms of 
the offer were dictated to the salesman by the plaintiff and he 
included specifically “ the washing machine and green drapes? in 
addition to the property. During the negotiations the vendor, who 
was not a party to the action, expressed his willingness to include 
the carpets, drapes, fittings and other fixtures with the property, 
but these were not mentioned by the plaintiff in his offer. The offer 
was submitted to the vendor, who refused to include the washing 
machine. He made a counter-offer by ‘deleting reference to the 
washing machine and signing the formal acceptance at the foot 
of document. The salesman brought this counteroffer back to 
the plaintiff, who then asked whether it was quite clear that the 
carpets and drapes and fixtures and fittings were included. The 
salesman assured him that these were included, and that the only 
item not included was the one specially mentioned by the vendor in 
the document, namely, the washing machine. The plaintiff then 
signed the document, thereby accepting the counter-offer. 

The vendor in the words of the judge “ was astute enough ” 
to notice that the document did not mention the carpets, fixtures 
and other fittings and he removed them from the property. The 
plaintiff sued the land agent for damages of £200, which was the 
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cost of replacing these items. He based his claim on two grounds, 
the one which is relevant here being that the land agent’s salesman 
had negligently misstated the effect of the vendor’s counter-offer. 
He relied on Hedley Byrne v. Heller * as authority for arguing that 
where a negligent although innocent misrepresentation had been 
made by one party knowing that the other party would rely on him 
to take teasonable care, an action for damages will lie. 

Wilson J. rejected this argument. He considered that before 
liability for damages arose under Hedley Byrne there must be the 
“ possession of a skill on the part of the person answering the 
inquiry.” + Not every innocent misrepresentation which is made 
negligently will give rise to a claim for damages. At page 1074 he 
states: 

s There appears to be no case in which. an honest misrepre- 
sentation given an action fot damages, even if negligent, 
except where a duty to take care in making the representation 
atises from contract, fiduciary relationship, or the re tee!s 
réliance oh the special skill (which includes specialist knowledge 
or training) possessed by the representor.” 

Wilson J. considered dicta in Hedley Byrne where Lord Reid 
said that a duty of cate arose in making a statement where a man 
knew that he was being trusted or that his skill and judgment were 
being relied on.* Wilson J. thought that these dicta did not repre- 
sent the view of the majority of the House and he held that the 
further qualification mentioned by Lord Morris of Borth-y-Gest ° 
and Lord Hodson‘ must also be present, namely, that the person 
making the statement should possess a special skill which the judge 
considered required specialist knowledge or training. 

With respect to the learned judge it is submitted that this 
qualification goes further than that of any of their lordships in 
Hedley Byrne. The passage on which the judge bases his judgment 
is from the judgment of Lord Morris with whom Lord Hodson 
agreed. Lord Morris spoke of a duty of care arising ‘‘ where some- 
one possessed of a special skill undertakes quite irrespective of 
contract to apply that skill for the assistance of another person 
who relies upon that skill.” 3 

‘‘ Furthermore, if in a sphere in which a person is so placed 
that others could reasonably rely aa his judgment, his skill 
or upon his ability to make careful inquiry, a person takes it 
upon himself to give information or advice to,° or allows his 
information or advice to be passed on to another person who, 
as he knows or should know, will place reliance upon it, then 
a duty of care will arise.” 


964] A.O. 465. ; 
N.Z.L.R. 1071 at p. 1074. 
964] A.O. 465 at p. 486. 


at p. 404. 
5l 
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It is suggested that the important qualification that their lord- 
ships introduced was to limit the duty of care to those situations 
only where the party making the statement undertook to give advice 
of a professional or skilled nature. Such advice will, as Lord Pearce 
said, normally only be given in a professional or commercial trans- 
action.“© To also require that the person concerned should have 
specialist knowledge or traming is to unduly narrow this qualifica- 
tion. Such persons as land agents, car dealers and salesmen often 
have no specialist knowledge or training, but are constantly 
adopting an advisory role towards their customers and clients. It 
is suggested that it is this assumption of responsibility in the making 
of the statement that when relied on gives rise to the duty of care. 
Lord Devlin in his judgment in Hedley Byrne was careful not to 
introduce any requirement of special skill or professional training 
in the person making the statément. It is sufficient that he assumes 
responsibility to give the advice. 

It is suggested that this assumption of responsibility takes place 
where a person takes on himself the role of adviser to another or 
volunteers advice of a kind which would have required care and 
skill had there been a contract between the parties to givé the 
advice concerned. The adviser himself need have no specialist skill 
or training. It must be a relationship “ equivalent to contract,’ 4 
as Lord Devlin put it. 

In the fact situation of Jones v. Still no duty of care Would lie 
on the salesman, not because he had no specialist training, but 
because he did not hold himself out or assume responsibility to give 
legal advice. The wording of the dovument was dictated to him by 
the plaintiff, a qualified engineer who would have been as familiar 
with the wording of such documents as the land agent’s salesman. 
Had the salésman himself drawn up the contract and the client been 
a person without any knowledge of land transactions, the position 
may have been different, although here one of the objections pointed 
out by the court might be raised, namely, that the misrepresenta- 
tion made by the salesman would be a misrepresentation as to the 
consttuction of a written document and hence a misrepresentation 
of law for which no remedy would be available. : 

It is suggested that this objection is misconceived. The distinc- 
tion between a mnisrepresentation of fact and a misrepresentation of 
law does not appear to be relevant when the misrepresentation is 
made in circumstances where one party assumes responsibility to 
give legal advice to another. A solicitor who outside of a contract 
negligently gives legal advice which he must reasonably know will 
be relied on, is certainly contemplated as coming within the special 
relationship referred to in Hedley Byrne. It would not be open to 
him to plead that his misstatement is one of law and therefore he 


10 Ibid. at p. 599. 
11 Tbid. at p. 681. 
12 [1964] A.O. 465 at p. 510. 
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incurs no liability. In the ordinary case of misrepresentation, the 
presumption that all men know the law may render any expression 
as to the law to be simply a statement of opinion. But where one 
party assumes the role of legal adviser, his statement cannot be 
treated as one of mere opinion and it is submitted that he has a 
duty to make it carefully. i 

However, the judgment of Wilson J. does, it is believed, 
correctly point out that Hedley Byrne has not accomplished what 
some of its supporters have advocated, namely, the introduction of 
a remedy in damages in all cases of innocent misrepresentation 
inducing a contract, where the misrepresentation is also negligent." 
_ The recently published Misrepresentation Bill ** seeks to provide 
a remedy in damages in-such cases. While reform in this area of 
the law is welcome, it is suggested that to provide a remedy in 
damages in all cases of negligent misrepresentation inducing contract 
may be throwing the net of liability out too far, and result in 
recovery of damages by a plaintiff in a case such as Jones v. Still. 

Situations could arise under the Bill where a person who 
carelessly neglects to obtain competent advice may be able to claim 
damages on the grounds of a misrepresentation on which he ought 
never to have relied. There are, it is suggested, circumstances 
where a person ought in the careful ordering of his affairs to obtain 
technical or professional advice before entermg into a contract. 
If he fails to do so because he places undue reliance on the statement 
of an unqualified person with whom he contracts, then he ought not 
to be able to recover damages unless the representor held himself 
out to be qualified or in some other way assumed responsibility for 
the statement. 

It is suggested that such a situation arises in private sales. For 
example, the person buying a car, who wants to be sure that state- 
ments made about the car are competent, ought to go to a car 
dealer who accepts responsibility and ought not to buy his car 
privately. But in both cases the Bill would give him a claim in 
damages if the statement were made honestly but negligently. 
Careful consideration is necessary before the law is extended to 
grant a remedy in damages in this sort of situation where a person 
makes no claim to be competent to give advice. ; 

P. D. McKenna. 


18 Hedley B has again received a restrictive in tion in another case, 
Oleifiot ooh 8-4. 7. Northern Seles Ltd. [1965] Â Lloyd's Rep. 496. Dicta 
of MoNair J. at ; 

1 Bill No. 98 of 1085-1068, Clause 2 (1). 
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Lives or THE Lorp CHANCELLORS, 1885-1040. By R. F. V. 
Hroston. [Oxford: Clarendon Press. 1964. 682 pp. 688. 
net. | 


Prorussoxn Hxostow does for the twelve Lord Chancellors who held office 
between 1885 and 1940 what Lord Campbell and Atlay did for their prede- 
cessors, though the methods of research and the style of writing have changed 
so much in the present century that it seems pointless to draw a comparison, 
especially with Campbell Heuston admirably serves the needs of our day. 
The twelve Chancellors are Halsbury (Giffard), Herschel, Loreburn (Robert 
Reid), Haldene, Buckmaster, Finlay, Birkenhead (F. E. Smith), Cave, 
Hailsham (Douglas Hogg), Sankey, Maugham and Caldecote (Inskip). Nine 
of them had previously been Law Officers, and Haldane had held other 
ministerial office. It is a pity that Sinon was not included, as he was really 
a contemporary of Birkenhead. Professor Heuston in several short chapters 
on each takes us through thelr parentage, school and univeralty days; first 
steps at the Bar, professional advancement, political and parliamentary career 
(except for the non-politicians, Sankey and Maugham)—the personal rivalries 
and jealousies, appointments and disappointments; thelr work as Lord 
Chancellor, political crises, the exercise of judicial and magisterial patronage, 
and the trial of oauses odlébres; down to their retirement, death, burial and 
probate. Much use is made of unpublished papers of Lord Chancellors, 
Prime Ministers and other eminent lawyers and statesmen. Haldane and 
Birkenhead are already the subjects of excellent biogrephies. The author was 
unable to obtain access to the Herschell papers, but fresh information is 
provided especially on Loreburn, Buckmaster and Hailsham. 

Halsbury through his long tenure of office as Chancellor, and Haldane 
through his work at the War Office, were most influential in their day and 
are among the more interesting today. Herschell gives the impression of 
being not only very able but also very pleasant Loreburn fought an 
honourable struggle over the selection of J.P.. We do not form a very 
vivid impression of the quiet and reserved Buckmaster, who later dissented 
in Donoghue v. Stevenson. Finlay strikes one as solidly competent in his 
Scottish fashion. Birkenhead we know to have been brilliant and glamorous. 
What other ex-Lord Chancellor's entry into the Oxford Union debating hall 
would have an effect on the audience similar to Sir Laurence Olivier’s entry 
in the theatre? Surely the reason for his becoming a law don at Merton 
was that he wanted to pay off bis Oxford debts before going to the Bar, 
where even the most brilliant beginner often has to go through a briefless 
stage. Cave fails to engage our attention, in spite of membership of Grillions 
Club. Hailsham emerges es a good all-rounder. Sankey was the most 
genulnely interested in social problems and law reform. Maugham appears 
fastidious and aloof, not our notion of a Cambridge rowing blue; Caldecote, 
rather dull but very worthy. 

Academics will be interested to learn that of these twelve, eleven went to 
a untversity—etx to Oxford, two each to Cambridge and Edinburgh, and one 
to London. Five read Greats or Classics, two read Mathematics, and one 
each Law (F. E. Smith), History, Science and Medicine. Nine gained first 
or second class honours, and two of the seconds would have been firsts if 
one had not worked too hard and the other too Httle. Haldane failed the 
external London LLB. before getting 2 first in Science at Edinburgh. 
Caldecote got a third in the Classical Tripos, and Halsbury in his spare 
time set a precedent by getting a fourth in Greats. 
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Professor Heuston prefaces the book with an interesting survey of the 
history and functions of the Lord Chancellor’s office. Two Chancellors are 
gaid to have been canonised—Sir Thomas More and St. Swithin. It is a 
proud and historic office from which the holder is liable to be sacked at a 
moment’s notice, especially if he is on friendly terms with the Prime Minister. 
Its functions have changed in emphasis since the last War. Chancellors now 
bave less opportunity for judicial work in the House of Lords and the Privy 
Council, and they take a more continuous interest in law reform than any 
of their predecessors except Sankey. It is still an office that requires 
boundless energy. Lord Jowitt, when asked how he managed to carry out his 
multifarious legislative, executive and judicial duties—including the con- 
siderable patronage—replied that his office was staffed by “fifteen beautiful 
ladies” to whom everything was delegated, on the understanding that if they 
encountered any difficulty they could always come to him personally. 

Amid the abundance of material gathered between these attractive covers, 
different readers will pick out different items of particular interest to them- 
selves. For example, it turns out to have been Hailsham who suggested the 
ministerial “agreement to differ” in 1982, and there is a good account of the 
controversy over the projected cuts in the Judges’ salaries in the same year. 
We note that the appointment to the Bench of Professor Gutteridge or some 
other academic was mooted, to be met with the fatuous suggestion that he 
should play himself in at assizes. Lord Dunedin’s letter to the newly-eppointed 
Hallsham, saying exactly what he thought of his judicial colleagues, is a gem 
from the Hallsham papers. It ls curious that Caldecote, who held the office 
of Chancellor for the shortest period (elght months) and later became Lord 
Chief Justice, had at various times been offered the posts of puime fudge, 
President of the Probate, Divorce and Admiralty Division, Master of the 
Rolls and Speaker of the Commons, and was even tipped for Prime Minister 
early in the last war. 

Not all readers may approve of Professor Heuston’s method of appending 
to the section on each Chancellor a list of his leading judicial decislops, with 
very brief summaries. Only Halsbury held office long enough to affect the 
development of case law, especially by his decision in London Street Tramways 
v. L.0.0. and his attitude towards Judicial precedent generally. A number 
of the judgments cited were given after, and in some cases long after, office 
had been relinquished. Yet tt 1s e comfort to find how many of these case 
names ring not too faint a bell; and also to reflect (without any disrespect 
fo the admirable qualities of these holders of the Great Seal) that the greatest 
Judges in modern times will not usually be found on the Woolsack. 

It is doubtful, too, how much we can learn from the value of the estates 
they left, as we do not know what gifts they made or received in thelr 
lifetime; but it is certainly amasing how much money successful counsel 
could earn a generation or two ago, especially when one considers how much 
lower taxation and the cost of living were then than now. Before the First 
World War it was possible for a barrister to make many times as much as a 
Professor of Law’s salary at the present day. It is true they worked very 
hard, but few of them tired themselves out. There are very few detalls on 
which we wonld venture to question Professor Heuston’s accuracy. One is 
the statement that Brett rose no higher than a pulsne judgeship. Did he 
not become Master of the Rolls? Halsbury may have been the oldest Judge 
of'a superior court to deliver Judgment, but we seem to remember several 
holders of inferlor judicial office between the wars who, until proper pension 
schemes were introduced, went on adjudicating until they were well into 
thelr nineties. 

Here is a wealth of interesting information, put together and commented 
upon with scholarship, discernment, tolerance and a kindly humour. It is 
a very pleasing book to keep in one’s library, after it has been read through, 
for browsing and reference. The photographs are an additional attraction, 
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the most delightful being that of Lord Halabury in later life, holding what 
looks like an equally elderly golf club. In lighter vein, perhaps we may 
conclude by saying that anyone who has read this book with the care it 
deserves should be able to answer the following specimen questions: (1) Name 
the examiners (other than Goudy and Jenks) who gave F. E. Smith and 
Holdsworth second classes in the B.C.L. (ii) How many Lord Chancellor’s 
Purses did Lord Hallsham collect, and what was kept in them? (iif) How 
much money did Lord Maugham leave to the Barristers’ Benevolent Associa- 
Hon? (iv) Which of the twelve future Chancellors was examined for a 
acholarship by Lewis Carroll? (v) How old was Lord Halsbury when he 
delivered Judgment in Continental Tyre ¢ Rubber Oo. v. Daimler Oo.? 


O. Hoop Penos. 


On Justice ix Socrery. By Morais Grvspenc. [London: Heine- 
mann. 1985. 248 pp. 85. Pelican. 248 pp. 4s. 6d.] 


Tris is a book about politics. It also serves as an excelent introduction to 
discussions about law and justice. It reviews many of the usual writers 
with whom students come into nodding, usually second-hand, contact in 
jurisprudence courses, from Aristotle to Dugult, and Mill to Kelsen. 

Essentially the book deals with that application of “justice” in soclety 
which in the widest—and most honoureble—sense is “politics.” It presents 
arguments for a series of ideas which the present writer would share 
enthusiastically in thinking quite admirable. That equality of all persons 
before the law is essential. That arbitrary interference with the person is 
obnoxious. That certain minimum rights should be accorded to all, including 
a right to the best education availeble irrespective of home background. That 
the doctrine of the matrimonial offence is absurd and evil. That reform of 
the law about abortion is overdue. That capital punishment is no deterrent 
and must go. That by its insistence on the dominance of private property 
our society is far leas egalitarian then is desirable. That a system of 
industrial democracy which effecively transfers power yet recognises the 
function of management in modern industrial enterprises must be evolved. 

This splendid programme of what the euthor would pleinly wish to call 
a “liberal socialist” philosophy is, for the present writer, soured by only one 
feature: he cannot accept the author’s avowed fundamental premises as 
intellectually satisfying. 

Professor Ginsberg stands in direct descent from Moore and Sidgwick, 
especially and preferably, he insists, the latter. On the very first page we 
meet this uncompromising essertion: “I take moral Judgements to be neither 
expletives, nor commands, nor irrational commitments, but genuine Judgements 
in the sense that they are capable of being true or false and that, like other 
Judgements, they are subject to rationel tests, such as consistency and 
coherence.” Tests of consistency and coherence can plainly be applied to any 
set of propositions. What matters here is “true” or “ false.” 

The present writer proceeded through this attractively written slim volume 
like a willing boat hitting a rock on each page. Each time agreement with 
the general tenor of the remarks was Jarred by disbelief that our mutual 
opponents could be persuaded to see that they stood for something that was 
demonstrably “false.” Life is surely not so simple. Indeed, the author some- 
times can only promise the demonstration on another occasion. Modern 
“scholastic” writers, he says, assume “the justice of the system of free 
enterprise based on private property. This leads them, I think, to sanction a 
greater degree of inequality in property and income than might be warranted 
by a more thorough examination of the principles of distributive justice and 
its relation to social justice” (p. 69). But would they really, fust by such 
a “re-examination,” discover, as it were on the road to Damascus, that 
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“true” faith which seems to escape so many others apart from the present 
writer and the author of this book? 

The uncompromisingly severe character of Professor Ginsberg’s position 
is set out clearly and painstekingly in the first two chapters, and in the last 
on “Morality and Law.” Recently, a certain connection between the 
concept of law and principles which may be dubbed “moral” has become 
acceptable even to many positivist thinkers. In The Ooncept of Law, 
Professor Hart recently re-emphasised the importance of the old principle 
that “like cases should be treated alike.” Ginsberg too, of course, accepts 
this notion of legal equality (though he takes us little further into problems 
inherent in Judging when situations are “like”). But this is not enough 
for him. Morality is related not just to the application but to the content of 
ai It may be necessary to obey an “unjust” law because disobedience to 

it would imperil “just” laws; otherwise we need not value unjust rules as 
law. “The independence of law and morals cannot be defended either as an 
account of the way in which law in fact works or of the way in which it 
ought to work” (p. 218). But if words mean anything at all, in common 
parlance, it surely can. If the rules that held sway in Nagi Germany are not 
called “laws,” what on earth do we call them? Again, even in our society, 
does the criminal law really embody “the moral attitudes prevalent in that 
society "—even “in the long rm”? What sociological besis is there for this 
assertion? Whose moral attitudes? Sometimes the law seems noticeably 
inferior to some people's attttudes—vis, our barberous law about homo- 
sexuality, a relaxation of which Lord Devin thought might be equivalent to 
encouraging “treason.” (It is little wonder the author finds Lord Devlin 
later to be rather an emberrassment, and has to escepe bis clutches by 
emphasising a very different view, namely, “the part thet the lew may play 
in shaping the moral sense of the community” (p. 284)—I1talle supplied.) 
In other matters, the law appears to be (in the present writer’s view) superior 
to prevalent practice—as in the case of most cer drivers whose moral attitudes, 
under the encouragement of modern advertising, so often descend to those of 
a tiger-infested jungle. 

Earlier, Ginsberg bas attempted to sustain his severe rationalist ethic 
by disposing of the modern linguistic and analytical philosophers: not merely 
Russell, Ayer, Ross ef hos akos ommes, but even Toulmin and Hare, whom, 
it might have been expected, the author would use for partial support. A 
page or two is devoted to Westermarck to deal with the anthropologists. 
Curiously, Httle mention is made in the book of redical modern sociological 
criticism, and none at all of any writing on modern psychology. Indeed, 
this is a pre-Freudian book. In a work which alleges that value-jJudgments 
can be rationally shown to be demonstrably “true” or “false,” the failure 
to deal with the thought that our choices may be related to our social and 
class background or to a more private psychological motivation (or both), 
or even to ask after the relation between these factors and our judgment of 
what is morally “true,” must be accounted a serious omission. As for the 
philosophers, although the author doubts whether “anything of radical 
Importance ” has been written since Sidgwick, the discussion is interesting 
until ane comes upon some petitio principi that rocks the boat anew. For 
example, in rejecting Ayer’s view (a third line of defence) that even if some 
altuations could be called “good,” tt would not be entafled that they were 
preferable or ought to be striven for, Ginsberg actually mounts the reply that 
this might be a good argument against some people, but “it has no application 
to the view outlined above” (p. 28). That view defmed excellence as carrying 
with it the property of betng “worth having, worth doing... as imposing 
an imperative of action or of respect and admiration” (p. 20). 

Surely, too, the discussion of those writers who have seen value-judgments 
as very different propositions from ordinary verifiable propositions tends to 
overlook the fact that they do not necesearfly conclude that these are merely 


May 1966 REVIEWS 845 


“Hurrah” sounds, and would usually agree today that a stronger or 
weaker case can be made by rational argument (so long as some assumptions 
are shared) in favour of some judgments as against others. 

There is, however, little point in multiplying examples that prove no more 
than disagreement with the author’s way of looking at value-judgments. It 
is not easy to divine how the author’s extra-sensory perception of the “true” 
and “good” can be applied. Indeed, when it comes to actual application, 
Professor Ginsberg himself adopts a style of discussion very far removed 
from his initial premises. Corporal and capital punishment still give rise to 
“wide differences of opinion” (p. 188). Opinion on divorce “ts still sharply 
divided ” (p. 180). Yet we do not find him baldly stigmatising some of the 
opinions as true and others false. He engages, like the rest of us, in careful 
assessment and argument. When the problems get really difficult he resorts 
(as we all do) to the need to “balance one freedom against other freedoms” 
(p. 280). “We have to accept a plurality of goods; possibly conflicting ” 
(p. 59). And we must find our own solutions, it seems; for we never get the 
answer to such questions es: “Are nuclear atomic physicists right in, 
pursuing investigations which may result in the death of millions of people?” 
(p. 47). 

At its best, the concrete discussion in this book is a careful addition to 
scholarship, as in the valuable little chapter on “Rights in the Sphere of 
Thought and Belief.” Here, an effort is made to relate law to practice. In 
others, a faflure to relate the discussion to the actual society vitiates the 
work. How else could a chapter on “The Right to Personal Security” 
concentrate almost exclusively on abortion and infanticide? (There is not 
even an entry for “the Police” in the Index!) On other occasions there are 
small errors about the law (as in some discussions on labour law). Occa- 
sionally the form is mistaken for substance. (For example, the author falls 
into the common error of assuming that the social equivalent of a trade union 
of workers is an “association” of employers. It is not. Each employer is 
usually an association, a Hmited company consisting of an aggregate of 
capital.) But these are flaws in a stimulating volume. For those to whom, 
Hke the present writer, the conclusions are so often admirable, and much of 
the concreto argumentation illuminating, there will remain a lingering sadness 
that they could not share the premises. They can still share the deep convic- 
tion (though they cannot conscientiously claim it to be “trath”) that our 
community would in every sense be happier, more decent and more “ just” 
if it grew to resemble the vision presented by Professor Ginsberg. 


K W. Wroom. 


Tae DISINHERITED AND THE Law. By Dacosmer D. Rounzs. ew 
York: Philosophical Library Inc. 1964. 79 pp. $8 net. 


I am disappointed in the Philosophical Library Inc. of 15, East 40th Street, 
New York. The last of their productions which came my way was James J. 
Cavanaugh’s The Lawyer in Society which I greatly admired (see (1964) 27 
M.L.R. 287), but there is nothing to admire in this one; ft is simply the I- 
tempered explosion of an angry man. It hes the great advantage of beng 
very short. The author’s theme is stmply thet all laws are made by law- 
makers, that nearly all law-makers throughout history have been tyrannical 
or corrupt or both, and that therefore nearly all laws are bed laws. Among 
the law-makers mentioned are the Pharaohs, Constantine the Great, Henry 
VIII, Hitler, Stalin and the state legislatures of Mississippi and New York. 
He denounces with equal gusto the iniquities of the ancient Assyrians, the 
Caesars, the Holy Inquisition, the Federal Tax Department and Governor 
Wallace of Arkansas. He is in fact thoroughly cross with the whole of 
history—so cross indeed that he has not even checked his own grammar. I 
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am syre that in his cooler moments he would not have described maiming a 
man in the act of robbery as “a mala in se” or have left out the key word 
“not” from the third sentence on p. 65. He would like (as who would not?) 
to see the law approximating more closely to justice and to find some answer 
to the dilemma posed by the fact that legal punishments never seem to do 
anyone any good. He expresses himself robustly. “Our law,” he says, 
“ permits a man like Rockwell or Hitler to surround himself with a group 
of blackjack-swinging henchmen and use our public places to harangue our 
youth and the ever-present army of gullibles into acts of blood-spilling 
violence. .. . I say the law is dumbfounded and dumbfingered. If the 
assassins of the tongue do not fall within the grip of the law, it is time to 
endow the feeble code with en iron hand so it may deal with the greatest 
criminals of our era, the schemers for power who sow the seed of hate 
behind the curtain of legality and let the rest of the world reap disaster !” 
Good brothy stuff, and typical of the author’s style. 

Coming down to particulars, Dr. Runes does not hold with putting 
people in prison for debt, or for failing to pay thelr taxes, or for such 
“deviations in conduct” as obtaining money by false pretences, simple 
larceny or crimes against property in general, which (if I understand him 
aright) would include housebreaking. “If you see theft, look not for the 
thief but for the conditions that make thieves out of men. If you see 
delinquency, if you see prostitution, if you see larceny, look not for the 
offenders, but search for the weakness in society that creates misdemeanour 
in man.” But while you are searching out the weakness in society, what do 
you do about the individual thieves? The answer apparently is that you 
put them to work “in industries and shops of adjustment” until they have 
earned enough money to pay for what they heve stolen. (It seems that you 
have got to look for them after all) “Let us charge them and fine them to 
make restitution of property. Let them pay off thelr fines or work them off; 
lf necessary, let us create adjustment workshops where they can spend the 
day working off their debts to society, but let them otherwise live freely with 


“island colony . . . under strict containment and discipline.” Curiously 
enough, he disapproves most strongly of the old English practice of trans- 
porting convicted people to Australia which, viewed with hindsight, seems 
to have worked remarkably well. Perhaps Australia is not his idea of an 
jaland; he may prefer something more compact, but he does not tell us 
which {sland he has in mind, nor does he condescend to any description of 
how the colony would actually be rm. My own idea—since Britain has run 
out of islands—is that as soon as the Americans have established a habitable 
satellite in space we should rent it from them as a preventive detention centre. 
Some sort of synthetic stratospheric Wormwood Scrubs would have the 
advantage that escape would be impossible and no custodial staff would be 
required. All that would be needed would be married quarters for a corps 
of nuclear physicists who would keep the colony in orbit and & corps of 
psychiatrists to keep the inmates in good heart The two groups would be 
able to play bridge together in the long interplanetary evenings. This is a 
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much more definite and constructive proposal than any which is offered by 
the author of this book. 

The trouble is that, although we are informed by the publishers that he 
ls a Doctor of Philosophy and has written a book called The Art of Thinking, 
he does not appear to have exercised that art in writing this essay. He is 
more concerned merely to vilify the potentates and moralists of all the ages— 
particularly the priests. “There is no sin so depraved as the crimes com- 
mitted on innocent people at the instigation or with the approval of the 
churches in Europe and Asia... . And it is the devil’s priesthood that puts 
themselves [sio] up as Judges over the morals of men and women, making a 
virtue out of sexual impotence and frigidity and making a mockery of 
ethics.” But this essay is not so much a hymn of hate as a hiss of steam. 
It is obvious that Dr. Runes had to work it out of his system and I suspect 
that the mere writing of these pages has done him good, but I should be 
misleading the subscribers to this journal if I suggested that the mere 
reading of them was likely to do them any good. This sort of thing used 
to be done much better by the prophet Isaiah, and even he is not everybody's 
favourite reading. 


C. P. Harvey. 


Tur Law or Quast-Conrract. By S. J. STOLJAR, LL.B., LL.M., PH.D. 

[Sydney : Law Book Co. of Australasia Pty. Ltd. Stocked and 

istributed in the U.K. by Sweet & Maxwell. 1964. 211 and 
(tables) xxviii and (index) 10 pp. 67s. 6d. net. | 


Tuts is a difficult book to review. On the one hand it has some excellent fea- 
while on the other hand it not only combines these with some very 
irritating features, but also raises grave doubts about its practical utility. 
On the credit side, let tt first be said that this book displays to the full 
those qualities which are always to be found in Professor Stoljar’s work, 
namely, originality and immense learning. The main theme of the book is that 
existing theories of quasi-contract are unsatisfactory, and that the real basis 
of the subject is neither unjust enrichment, nor implied contract, but property. 
When a person recovers in  quasi-contractual action, he recovers “his” pro- 
perty. This leads the author to a threefold classification into (1) truly pro- 
prietary claims, (2) claims for unsolicited services which he finds to be akin to 
true contracts implied in fact, and (8) claims arising out of contracts which 
have broken down. The theory is interestingly worked out, although the author 
admits that it “cannot account for every result” (p. 8). Minor objections can 
be made to this theory and, particularly, to the fact that it sometimes leads 
the author into over-stmplification (e.g, on p. 107 where he assimilates the 
position regarding transfer of actual bank notes with the transfer of money 
generally). But more fundamental objections can be taken to the treatment. 
For one thing it is hard to understand the continual pre-occupation with the 
theory of quasi-contract. Why ere all these theories always regarded as 
mutually incompatible? Plainly, quasi-contract, like any other branch of the 
law, is designed to serve the ends of Justice, and equally plainly, the idea that 
& person should be entitled to recover “his” money from another accords with 
the ordinary man’s idees of Justice even where the lawyer is compelled to 
distinguish between money which is owned and money which is owed. But 
granted all this, can one really assimilate the proprietary notions of money 
owned and money owed, as the author strives to do? From a practical potnt 
of view the crunch comes when the party in possession is insolvent, and here it 
must be said that the author’s analysis is not as penetrating as one could have 
wished. Thus on p. 112 and again on p. 116 he appears to assume without 
question the Justice of preferring the quast-contractual creditor to the claims 
of other creditors on the ground that the former has not assumed ordinary 
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commercial risks. But this is surely too simple a view. Many people who are 
treated as ordinary (or perhaps preferred) creditors by the law cannot, by any 
stretch of the imagination, be said to have assumed ordinary commercial risks, 
e.g., the Inland Revenue, employees and so forth. Is it so obvious that such 
creditors should be postponed to the person with a quasi-contractual claim? 
And, if not, what becomes of the proprietary theory? 

But although two views are possible about the validity of the author’s main 
theme, there are many stimulating and interesting suggestions which come out 
in the development of this theme, e.g., on p. 8 there is an interesting analogy 
drawn between oppression as giving rise to a quasi-contractual claim, and 
oppression negativing consent in other branches of the law, and there 1s a very 
interesting historical explanation on pp. 102-106 of the development of 


sions even where he agrees with the result, so much so that he fails, in my 
view, to state the modern Jew accurately. (One example of this is provided by 


author present the reader with a coherent account of what he would ideally 
like the law of quasi-contract to be today. What he has really done is to give 
us his idea of what he would ideally like the law to be, given 
ciples laid down unii about a hundred years ago. I am bound to say that I 
cannot sec the utility of this, although as an academic historical essay the book 
undoubtedly has interest. 

Finally, I must regretfully record my opinion thet the author’s confidence 
in the correctness of his own opinions is so overweening as to irritate at best, 


be prepared to explain what the lew is and then, if he wiahes, to explain why 
the law would be better if the courts would only follow his opinions instead of 
those of their predecessors. This, I fear, the author does not do. On the 
contrary, he is led into distortions and over-simplification, in order to explain 
decisions which do not fit in with his own views. For example, he attempts to 
explain some of the cases on change of position by a recipient of money by 
drawing a distinction between business and private payees for which there is, 
so far as I know, no warrant at all in the existing law, and which in any event 
appears to me a wholly unsatisfactory distinction (p. 85). A business payee is 
unlikely, to be sure, to spend the money on food and clothing, but it does not 
follow that the spending of the money will result in “ something of a gain to the 
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payee” (p. 85). A company might distribute a larger dividend, or postpone an 
increase in its prices, or increase wages, or do one of a hundred other things 
which will not increase its assets. Conversely, an individual may or may not 
increase his assets by spending the money, i.s, whether there is a change of 
position does not depend on the nature of the payee but on the amount of 
money involved and how it is spent. Similarly, there is an irritating tendency 
to give an account of a case, and add a footnote explaining that the court did 
not actually decide the case on the grounds given by the author, but that (of 
course) the court was wrong (¢.7., pp. 107-108). 

I have had some hard things to say about this book, but I have felt they 
were worth saying simply because there is so much in it which is of interest. 
Had the material been presented in a different form this could have been a 
first-class work. 


P. S. Arrran. 


CONVEYANCING CONTRACTS, CONDITIONS OF SALE anD Titix. By 
J. T. FiRRAND, LL.B., Solicitor. [London: The Solicitors’ 
Law Stationery Society. 1964. xliv and 841 pp. (with index). 
£8 15s. net.] 


Tas book is described by the publishers as a companion volume to the 
author’s Contents of a Conveyance and indeed the two volumes together do 
bridge, if not fill, a gap in the conveyancing bookshelf of the practioner and 
the student alike. The present work, like the former, examines the basic 
princtples of the subject, considers critically many of the decided cases, and 
frequently offers suggestions for reform. This is of course a comparatively 
small volume: tt does not seek to replace the fuller textbooks like Wiliams on 
Vendor and Purchaser or Hmmet on Title, but its great merit Hes in its 
approach to the subject. In the Introduction, Mr. Farrand draws the 
attention of the reader to the “dangers of practice without principle” and 
explains that his object is to “present the basic but pecullar principles.” He 
achieves this object with distinction. I venture to think that a practitioner 
faced with a problem of the duties and rights of a vendor and a purchaser 
of land could quickly find stated in this book the principle on which the 
answer to the problem should be based, which is always the first and most 
important part of the answer. Many questions would be completely answered 
and the modern authorities quoted. The author is to be complimented on the 
comprehensiveness of the work. 

Mr. Farrand has produced a book which has considerable value for 
students. This is not surprising since apparently lectures delivered by the 
author at Sheffleld and London Universities have formed the basis of the book. 
Perhaps this accounts for one of the work’s demerits, namely, the some- 
what racy style often adopted. I have found that, tempting though it 
often is in lectures to use somewhat startling metaphor, the student’s interest 
can thereby be maintained at the expense of misunderstanding or confusion. 
In lectures it is usually possible, once the listener’s interest has been stimu- 
lated and his attention regained, to proceed from metaphor to concrete 
reality. This is not so easy in a book. Moreover a student having no 
practical experience might find some difficulty in following without assistance 
some of the references to the practicalitles of the conveyancer’s art; but then 
a student should not be left without assistance. I for one welcome this book 
as a most valuable textbook in the teaching of conveyancing, in its more 
academic aspect particularly, where the emphasis is on reasons rather then 
on methods. It is a distinguished occupant of the space between the very 
full works mentioned above and those books which are of a purely practical 
kind. 
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There has been a tendency to treat registered conveyancing as a separate 
subject from that under the unregistered system. The two systems have 
fondamental differences, but fundamentally their objects are, or should be, 
the same. As in Contents of a Conveyance, so in Conveyancing Contracts, the 
author deals with both systems alongside one another and the latter work 
contains two substantial and valuable excursuses on overriding interests and 
rectification of the register, subjects which justify academic examination but 
which, so far as I am aware, have not hitherto been fully treated outside the 
periodicals, and books dealing exclusively with registered title. At first sight 
the devotion of fifty pages to these two topics alone might seem excessive, 
but looking at the author’s two books substantially as one work, there is 
really no question of tmbalance. 

S. H. Bars. 


Tas BORDERLAND oF CenowaL Justice. Essays in Law and 
Criminology. By Francis A. ALLEN, University Professor in 
thé Law School at the University of Chicago. [Chicago and 
London: University of Chicago Press. 1964. xi and 189 pp. 
$8.75 net.] 


Tus common thread which runs through all the seven occasional essays and 
addresses collected in this volume is that the main objective of the criminal 
law is political, namely, “the achievement of public order through the use 
of power so regulated as to preserve and nourish the basic political values.” 
At a time when increasing activity in the field of law reforth, restatement 
and legislation is to be expected in this country, it is well to be reminded 
of the ultimate objects of the pursuit. Professor Allen speaks with consider- 
able authority in this field, since he was drafting chairman of the Ilinols 
Criminal Code of 1961 and served as consultant to the Model Penal Code 
project ‘of the American Law Institute; if much of what he bas to say is 
addressed specifically to the present situation tn the United States, the main 
tenor of this book, where, ¢.g., it points out the pernicious effects of employing 
penal methods to perform the functions of social service, possesses gencral 
validity. 

One of Professor Allen’s most timely warnings is that “the rise of the 

ilitative ideal has often been accompanied by attitudes ahd measures 
that conflict, sometimes seriously, with the values of individual Mberty and 
volition” and that it has tended to put into the background and obscure the 
vital question: “Under what circumstances is the state justified in bringing 
its force to bear on the individual human being?” This insidious development 
is all the more grave since it may parade under the name of therapy where 
punishment is in fact involved, and deny due legal process and the customary 
safeguards under the cover of care and protection, as in the case of the 
young. This danger is at present probably more serious in America, where 
administrative discretion goes already much further in penal matters than 
over here, but it would be a bold man to deny that we have altogether 
escaped it. Ahd if the trend towards individualised treatment of offenders 
does involve, as it seems to, the exercise of increasingly wide discretionary 
powers in the hands of the personnel entrusted with the administration of 
the criminal sanctions, the right to challenge their decisions and the setting 
up of devices through which effective supervision can be exercised will, as 
the author suggests, become a major issue everywhere within the next few 
decades. 

H. A. Hasan. 
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CRINE AND THE Community. A Survey of Penal Policy in New 
Zealand. Issued by the Department of Justice, New Zealand. 
[ Wellington: R. E. Owen, Government Printer. 1964. 114 pp. 
20s. net.] 


“Tis mood and temper of the public with regard to the treatment of crime 
and criminals is one of the unfailing tests of the civilisation of any country,” 
Winston Churchill said in the Commons at the time he was Home Secretary, 
more than half a century ago. The remark is quoted in this first compre- 
hensive study of penal policy published in New Zealand and it is clear from 
the Foreword by the Minister of Justice responsible, the Hon. J. R. Hanan, 
that it has been taken seriously to heart. 

New Zealand has its crime problem like all other countries, but it has 
been fortunate that penal reform there has not, in recent years, been the 
subject of party strife. A forward-looking, “therapeutic” policy, with the 
emphasis on the prevention of crime, has of late been consistently imple- 
mented; a determined and bold efort is, in particular, being made to deel 
with offenders, whenever possible, without taking them out .of their natural 
environment. Mr. Hanan is aware that success in this approach is dependent 
on the good will and active support of the public at large. This concise 
but convincing volume, setting out achievements and alms of his department, 
should do much to confirm the sense of right purpose with which the country 
moves on the road towards a “good community.” 


EL A. Hasooruon, 


VöLkerrecaT. By lenaz Semi-HonenveLDERN. [Cologne: Carl 
Heymanns Verlag KG. 1965. xix and B82 pp. DM.17.80.] 


Tas 1s the first volume of a short textbook for studénts on public ifternatlonsl 
law. The second volume is intended tò deal with the law of international 
organisations. 

In very limited space the learned ‘author provides his reader with an 
astonishingly wide range of material, though the references to judictdl 
decisions could perhaps have been enlarged. His text is clear and concise and 
easily readable. It is also free from attempts to develop the author’s own 
theories, so thet the student is likely to acquire a sound knowledge of 
traditional international lew. 

First editions of no leas than three major and four short textbooks on 
public international law appeared in Germany in the coutsd of the last eight 
years or so. Among the latter group Professor Seidl-Hohenveldern’s work 
is one of the best. 

F. A. Maxx. 


FeprraL Conrircr or Inrenest Law. By Bayless MANNING. 
[Cambridge, Mass.: Harvard University Press; London: 
Oxford University Press. 1964. vii and 285 pp. (with index). 
56s. net.] 


Iw format, e detailed section-by-section commentary on various Federal 
statutes, Professor Mahning’s book hardly makes dttractive reading to the 
English administrative lawyer interested in how they do thirigs in the United 
States—for whom, it is only fair to add, the book is not written. Nonetheless 
this guide for American practitioners is of interest to other lawyers as a 
detailed exposition of legislative attempts to deal with the conflict between 
the interest of the Government in proper administration and of the offictal’s 
interest in his private economic affairs where this conflict involves conduct 
which does not fall under some such spectfic crime as bribery or theft. A 
striking illustration is provided by the example of a clerk in the Post Office 


852 THE MODERN LAW REVIEW Vor. 29 ;* 


t who discovered many former postmasters were owed back pay 
but did not realise this. He circularised potential claimants offering his 
collection services. Whether such conduct ought to be a crime may be a 
matter of controversy; the need to recognise a broad concept of “ conflict of 
interest” seems, however, to be beyond question. Perhaps even more than 
the American reader, the foreign reader will find valuable the five appendices 
in which, ister aka, are contained the texts of the relevant statutes, en 
outline of their legislative history and a discussion on the methods of enforcing 


thelr provisions—which include such novelties as the power of the President . 


to declare void a contract entered into in violation of the terms of the 
statute. 
Paot Jacxsor. 


CORRESPONDENCE 


I congratulate Lord Chorley and Gerald Dworkin on their admirably 
clear and lucid article on “The Law Commissions Act 1965” (1965) 28 
MLR. 675. But I would like to draw attention to a serious omission, or 
lack of balance, in the historical beckground. Apart from a reference to 
Lord Jowttt L.C. and the Crown Proceedings Act 1947 it seems to be implied 
thet from 1951 until 1964 law reform ceased, apart from some relatively 
unimportant statutes deriving from the reports of the Civil Law Revision 


Committee and the Criminal Law Revision Committee. A giance at the ` 


statute book for any of those years will reveal a vast mass of new legislation 
of a law reform character, including a great deal of consolidation as well. 
Lord Kihmuir L.C. in his address on Law Reform to the Society of Public 
Teachers of Law (1957) 8 J.S.P.T.L. 75 drew attention to many reforms, 
¢.g., diminished responsibility, defamation, county court procedure. A glance 
at the Modern Law Review for 1964 and 1965 shows that legislation on 
children, police, obscene publications, criminal appeals, contracts of employ- 
ment, and hire-purchase to name only a random sample, have merited attention 
by commentators. No one would deny that more could and should have heen 
done; but no one is justified in ignoring what was done or in implying that 
nothing was done. F 

All lawyers must surely hope that the Law Commission will succeed In 
promoting reforms. But I submit that too much falth should not be placed 


also Lord Tangley’s Hamlyn Lectures, New Low for a New World, pp. 
72-07). It is not at all clear how the Law Commission is going to overcome 
the difficulties of establishing priorities, the problems of consultation and 
overlapping with other bodies and of impinging upon questions of social 
policy, and of getting proposals on to the statute book. How long is the 
programme going to take? Is tt really necessary to embark upon the codifi- 
cation of the whole law of contract, a truly enormous task? Why is the 


and procedure given such Httle attention, when it 
of the law rather than substantive principle which gives concern? If the 
Rent Act 1965 is any indication of the sort of legislation we may expect 
in the future, the Lew Commission will do well to prevent the situation so 
far as statutory draftsmanship is concerned from deteriorating any further. 


‘ Azo Samusrs. 
The University, Southampton. 
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AGENTS FOR FOREIGN PRINCIPALS 


A PROBLEM in the law of agency which seems to be involved in some 
doubt is the effect of the foreign character of a principal upon the 
personal liability of an agent acting for him in this country. In the 
last century it was generally said that there was a presumption that 
the agent assumed personal liability and did not have authority to 
create privity of contract between his foreign principal and the 
English third party. These two elements were almost always 
coupled together, even though the second, absence of privity of 
contract, might not have been essential to achieving the purpose the 
presumption was intended to serve, the safeguarding of the English 
third party by providing a defendant in this country in the event of 
the foreign principal’s default.? 

A typical statement of the position may be found in Elbinger v. 
Claye * where Blackburn J. said: 


bi here a foreigner has instructed English merchants to act 
for him, I take it that the usage of trade established for many 
ei has been that it is understood that the foreign constituent 
as not authorised him to pledge his credit . . . or to establish 
privity of contract between him and the home supplier.” 


It will thus be seen that when the presumption operated the 
“agent ” ceased to be an “agent ” in the strict legal sense of a 
person empowered to create privity between his principal and a third 
party and became a principal party, though in commercial language 


1 Bee two comments by the present writer in (1957) 85 Can. Bar Rev. 888, (1000) 

28 M.L.B. 698 and works there cited. 7 Contracts, 
ed., Vol. I, p. 80, Powell, Agency, 2nd ies Bp. 252-258 and 961, Stoljar, 
Z gen, Dp. 988-242, Anson, ConEnoe Bad. , P. 546, Treitel, Contract, 
pp. » Button & Shannon, Contracts, 6th ed., p. 517, Hanbury, 
Agency, 2nd ed., pp. 157 and 178, Sorntion on ebay pealaned 17th ed., p. 84. 
Cheshire & Fifoct, Contract, bth ed., p. 899 (denying the existence of 


existence of such a presumption). 
2 Bee Btoljar, Agency, 288, citing Story and Blackburn J. in Armstrong v. 
Stokes ) L.R. 7 Q.B. 598 af p. 608. 
3 (1878) L.R. 8 Q.B. 818 at p. 817. 
858 
Vor. 29 18 
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where the word “ agent” is used more loosely he would still be 
described as an agent.‘ 

As to the status of this presumption Blackburn J. also said in 
Armstrong v. Stokes*: 


« It is true that this was originally (and in strictness per- 
haps still is) a question of fact; but. . . we are justified in 
treating it as a matter of law.” 


With the passage of years the presumption lost same of its force 
and a landmark in its decline was the judgment of Bray J. in Miller, 
Gibb v. Smith 5 Tyrer.’ The relevant passages read : 


“ Many years have elapsed since Blackburn J. stated that 
there was this usage. Trade has changed tly and has 
increased enormously. My experience at the Bar and on the 
Bench in the Commercial Court leads me to doubt whether this 
usage still exists. British firms and companies do not hesitate 
to make contracts with foreign firms and companies, whether 
negotiated or not through British agents. British agents are loth 
to make themselves personally responsible for their foreign 
principals. Anything m the shape of a del credere commission 
is rare.... In my opinion the true view is, whether the foreign 
principal is a buyer or a seller, that the facts that the principal 
18 8 igner and that the agent haa not disclosed his name are, 

as Coleridge J. said in Lennard v. Robinson,” circumstances to 
be considered, and when the facts are doubtful or, in the case 
of a verbal contract, in dispute, or when there is a written con- 
tract the terms of which are ambiguous, they are of some 
importance ; but when there is a written contract the terms af 
which are unambiguous they are of no importance, and it is not 
true to say that there is a presumption of fact or law that the 
agent for the foreign principal is personally liable.” 
Though this represents a considerable departure from the view 
taken by Blackburn J. it is clear that Bray J. was prepered to regard 
the foreign character of the principal as a relevant consideration in 
cases of doubt and-ambiguity. If presumptions of fact are regarded 


4 On the er term see Stoljar, Agency, p. 1, citing Lord 
Herschelt in K. v. De Trafford [1807] A.O. 180 at p. 188. Beo also 
International Hare s v. Carrigans 58) 100 O.L.R. and Lamb v. 


j Priok: 1903 1 K.B. T10 where persons commercially termed ‘* agent "' 

idy PEA al parties for purposes. This laxer commercial 
È to i s a AA 

Hill (1980) 87 L1.L.B. 46 at pp. 47-48 where he said: ‘* Between a commission 

agi St Oe Eoia To eE there is no relation except that of agency; 


but as between the Bri seller and the commismon agent... as buyer 
1 no party to the contract except the commission agent . . . on that side,” It 


3 
E 
5 
5 
4 
: 
$ 


foreign scene cannot create privity with the home third party. Bee 
. Salmond & Willams, Contract, 2nd PRS 414, and Powell, Agomoy, 20d ed., 
. $71-98. Boe also Blackburn J. in Ireland v. Livingston der L.R. 5 H.L. 
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as “‘ frequently recurring examples of circumstantial evidence ” * or 
as ‘‘common probabilities of fact’’* this seems tantamount to 
saying that in cases of doubt a presumption of fact, perhaps weak, 
would be taken into account. In the same volume of the Law 
Reports as that in which Miller, Gibb v. Smith & Tyrer appears 
Scrutton L.J. is reported as taking such a view in Brandt v. Morris.'* 
He said: 
“ The other fact which I take into account is that Messrs. 
Sayles Bleacheries are foreigners, and while I think one cannot 
at oe pera day attach the importance which used to be 
a forty or fifty years ago to the fact that the supposed 
Principal is a foreigner, it is still a matter to be taken into 
account in deciding whether the person said to be an English 
agent has or has not made himself personally Hable.” 


The next significant pronouncement on the general issue came in 
the judgment of Pritchard J. in Holt & Moseley v. Cunningham, ™! 
The learned judge held on the evidence that it had not been intended 
that the defendant agents should assume personal liability but then 
went on to say: í 


“In these circumstances, there is no room for the presump- 
tion for which the plaintiffs contend, namely, the presumption 
that the defendants contracted personally because they were 
home agents PIRE for a foreign principal. Since the 
decision of the Court of Appeal in Miller, Gibb v. Smith & Tyrer 
ee eee ee orem naan oe trade. meane to tus cies 
cannot, I think, be regarded as existing as part of the law gov- 
erning commercial contracts, and the true view seems to be 
merely this—that when a question is raised as to the legal 
position of an agent con ing for a foreign principal, it is in 
each case a question as to what the parties intended. The 
intention of the parties can only be ascertained from the facts 
as proved in evidence, and the nationality and whereabouts of 
the pri sipel ip no more and no less than one of the facta to 
which su weight will be given as in any particular case the 
court thinks proper.” 

Some textbook writers appeared to accept this as marking the 
final demise of the old foreign principal presumption ® but 
subsequent judicial opinions prove them to have been at the least 
somewhat premature. Even with modern communications and the 
commercial information services provided by the Board of Trade, the 
banks and other export institutions it is not always possible for a 
businessman in this country to be fully and reliably informed as to 
the standing of his foreign customer. If the customer defaults 


10 [1917] 2 K.B. 784 at p. 797. 
11 (1949) 88 LIL.L.R. 141 at p. 145. 

od. pp. 886-887, 4th od. Pe 804-995, 5th 
, Pp. 907-208, 2nd ed., p. . 
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litigation may be a long and costly process, even if it can be success- 
fully prosecuted.” Again, even though the customer himself may 
be of the highest standing, sudden legislative or economic changes 
in his own country may make it difficult or impossible for him to 
honour his commitments.* The growth of confirming houses ™ in 
the years following the Second World War showed that English 
businessmen were exercising more caution in entering into overseas 
transactions than may have been the case when Bray J. was observ- 
ing the situation in the Commercial Court upon which he based his 
generalisation in the passage quoted from Miller, Gibb v. Smith § 
Tyrer.!* When a confirming house was used the English exporter 
would require his foreign purchaser to have the transaction ‘‘ con- 
firmed ” which might either mean that the confirming house acted 
as a purchaser vis-à-vis the English seller and re-sold to the foreign 
or that the confirming house undertook a guarantor’s 
liability in the event of the foreign party failing to meet his obliga- 
tions.’ In a case involving the liability of a confirming house, 
Rusholme & Bolton & Roberts Hadfield v. S. G. Read,** Pearce J. 
(as he then was) relied in part on the foreign character of the 
principals and on Scrutton L.J.’s statement of the law in Brandi v. 
Morris in holding that the confirming house was personally liable. 
In the light of these developments Dr. Stoljar suggested ** that 
the probable fature course of the presumption would be that personal 
liability would be presumed in the case of a confirming house but 
would be excluded in other cases. The three recent cases in which 
the foreign character of a principal has been in question do not, 
however, bear out this prediction. In the two cases in which a 
confirming house was not involved the foreign character of the 
principal was treated as a factor contributing to fixing the agent 
with personal liability whereas the presumption was somewhat 
blown upon in the one case which did concern a confirming house. 
The first of the non-confirming house cases was Cow v. Sorrell.” 


13 It may not always be possible to find the principal to commence proceedings 
against him. See Con v. Sorrel (note 20 below). 
1t The Export Oredst Guarantee Boheme is another produch of this type of 
risk. See Bchmitihoff, The Heport Trade, 4th ed., Chap. 29 seig 
18 The term ‘‘ confirming house ”' waa new but it seems that the basio fonction 


was not. See the judgment of lock L.J. ce as 
Mortner in n 1 Doria Rep a ep p- 620 and note below. oon- 


au ias T.B 
16 See note 6 above 
17 PETT ‘of the vanous relationships in Schmitthoff, The Haport Trade, 
stots BE 148-144. Dr. Schmitthoff points out that a confirming house may 
y as agents in which case they are not heble for the price, Bub sce 
fhe an of the th of ‘‘ confirmation '’ in this context by MoNair J. 
fe debe Taduaisies 4. Cory Bros. [1955] 2 Lloyd's Rep. 82 at p. 89. ‘It seams 
te tie; king tha word in’ tes ordinery saute to confirm ’ means thas the party 
onning | toes that the order S be mei oat b the purchaser. 
18 [1955] 1 W.L.B. 146; [1955] 1 All B.R. 180. Sobel Industries v. Gory Bros. 
‘was another case in which a confirming house was held liable 
19 Agenog, p. 242. 20 ] 1 Lloyd's Bep. 471. 
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Here an agent who had been exporting cattle for foreign principals 
was held personally liable to the English third party plaintiff for 

i . Pilcher J. found that the agent had in fact agreed 
to pay these charges but also gave as an additional or alternative 
ground for his decision the foreign character of the principals, citing 
with approval a passage from Halsbury’s Laws of England ?* which 
sets out the older view of the law. The case can also serve as a 
rather striking illustration of the sort of problem that the old 
presumption was designed to meet. When the plaintiff tried to get 
in touch with one of the defendant agent’s principals, one Luigi 
Borghi, letters were returned carrying a note to the effect that ‘no 
such person, place or address was known in Milan.” The other 
recent case in which reference was made to the foreign character of 
principals when no confirming house was involved is Maritime 
Stores v. H. P. Marshall.* Here Roskill J. held that the plaintiffs 
would not have ordered gear to lash cargo to a ship unless they had 
believed that the persons who asked them to do this were under- 
taking personal liability. Roskill J. referred to Bowstead on 
Agency,” Rusholme & Bolton & Roberts Hadfield v. 8. G. Read 
and Brandt v. Morris. Of the latter case he said: 


“ I respectfully adopt that statement of law of Scrutton L.J. 
and I take into account, as I am enjoined to do, the fact that 
the principals here behind the defendants were foreigners. 
Nevertheless that is no more than a fact which I have to take 
into account. The real issue here, as I have said more than 
once, is what is the right inference to be drawn from the sum 
total of what passed at that meeting. .. .” 

Later he said that he took into account the course of dealing between 
the parties, what was said as to personal liability and the foreign 
character of the principals, adding “‘ too much weight should not 
be attached to that.” * 

In the light of his citation of Brandt v. Morris and Rusholme & 
Bolton & Roberts Hadfield v. 8. G. Read it would appear that 
Roskill J. regarded the foreign character of the principal as giving 
rise to a weak presumption of fact that personal liability had been 
assumed. Professor Powell suggested that Pilcher J. in Cow v. 
Sorrell treated the presumption as one of law * but no such doubt is 
open in regard to Roskill J.’s judgment. 

Far more important, however, than Coe v. Sorrell and Maritime 
Stores v. H. P. Marshall are the judgments of the Court of Appeal in 
Anglo-Ajfrican Shipping v. Mortner.** As Diplock L.J. said in his 
dissenting judgment the case raised 

“ a question of general importance in mercantile law, as to the 


41 8rd ed., Vol. I, p. 290, pars. 518. 
22 [1968] 1 Lloyd's Rep. da at p. 607—608. 
23 13 ed., Art. 118 at p. 257. 

24 [1988] 1 Lioyd’s . 602 at p. 609. 

2s Agency, 2nd ed., : 

26 [1962] 1 Liloyd’s Pep 610 
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obligation of confirming houses, which transcends any con- 
sideration as to the meritoriousness of the particular appeal.” * 

The facts were that the defendants, purchasers in London, in- 
structed the plaintiffs in New York to act as the defendant’s shipping 
agents and confirming house in respect of an order for plastic sheet- 
ing given by the defendants to the third party, a firm of New York 
suppliers known as Republic Polytex. The defendants purported to 
repudiate their contract with the plaintiff confirming house on the 
ground that the goods had not been delivered f.a.s. New York, in 
due time. The defendants therefore refused to indemnify the con- 
firming house who had already paid the price of the goods to 
Republic Polytex. It was assumed throughout that the relevant 
law of New York State was the same as English law and the plaintiffs 
were treated as if they were a confirming house operating in this 
country.”* The defendants in London were regarded as the foreign 
principals, Republic Polytex being the “ home supplier ” or internal 
third party. On this basis it was contended for the plaintiffs that 
as agents they were not strictly bound to have the goods alongside 
within the contract period but only to use due diligence in reserving 
shipping space and this obligation they had fulfilled’; for the 
defendants it was argued that whatever absolutely bound the pur- 
chaser also absolutely bound the confirming house; if the defendant 

had been acting without an intermediary they would have 
been absolutely bound to notify shipping space to Republic Polytex 
within the time in question hence the plaintiff confirming house were 
also bound to doso. Since the confirming house had not done so the 
defendants said that it followed that there had been a breach which 
entitled them to repudiate. 

Tt will be seen that cases earlier discussed, such as Rusholme & 
Bolton & Roberts Hadfield v. Read, Com v. Sorrell and Maritime 
Stores v. Marshall were all primarily concerned with the relationship 
between the third party home supplier and the agent whereas Anglo- 
African Shipping v. Mortner is primarily concerned with the relation - 
ship between the agent and his foreign principal. It has, however, 
been pointed out ** that the old foreign principal presumption had 
two aspects, a presumptive personal liability on the part of the agent 
to the home third party and a presumptive absence of authority in 
the agent to create privity between the home third party and the 
foreign principal. Some discussion of this second branch of the old 
cases was therefore relevant in Anglo-African Shipping v. Mortner 
in determining whether the plaintiff confirming house was really an 
intermediate principal buyer and seller, and therefore under the 


27 Ibid. at p. 620. 

23 Bee [1962] 1 Lloyd's Rep. 81 at pp. 87-88. 

2% On the differing liabilities of seller and agent seo Ireland v. Livingston (1872) 
LR. 5 H.L. 85, esp. per Blackbur J. at p. 407 and note 69 below where the 
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strict duty of a seller in respect of time, or merely under the less 
onerous obligation of an agent to use due diligence.” 

The majority in the Court of Appeal (Sellers and Danckwerts 
L.JJ.) held that the plaintiffs hed only been bound to exercise 
reasonable care and diligence and that they had not been in breach 
of this obligation. The majority considered that the plaintiffs had 
acted as principals in buying from Republic Polytex but that this 
did not preclude them from also acting as agents and establishing 
privity of contract between the defendants and the suppliers. The 
Lords Justices stressed that the exact scheme of rights and duties 
depended on the intention of the parties and that there was nothing 
in the older case law which stood in the way of such an approach. 

Danckwerts L.J. referred’? to some of the older cases in which 
the presumption that an agent acting for a foreign principal incurs 
a personal liability and does not create privity of contract between 
his principal and the third party was approved *? but went on to 
say that the existence of this presumption had been doubted in later 
cases and the foreign character of the principal was said to be merely 
one of the factors to be taken into account in deciding the rights 
and liabilities of the parties.“ This would appear to be the position 
taken by Roskill J. in Maritime Stores v. H. P. Marshall, but later 
in his judgment * Danckwerts L.J. said that he had been careful 
not to speak of the plaintiffs in respect of their obligations as a con- 
firming house, as distinct from shipping agents, as agents because he 
did not think that it made the slightest difference whether they were 
agents in this respect or not. As confirming house they assumed 
Hability to pay the price to the suppliers and became entitled to be 
indemnified by the defendants and to be paid commission unless they 
had committed a breach of the contractual obligation. This view 
would not, however, seem to meet the point that the nature of the 
contractual obligation, be it a duty to exercise diligence or an 
absolute duty to find shipping space, and the question whether it 
had been fulfilled or not, depended on whether the plaintiffs were 
principals or agents. This opinion of Danckwerts L.J. was not 


creating privity. Atiyah, Sale of Goods, 8nd SPS ints out that Ireland 


authority for the propositions that an ‘‘ agen} " due diligence 

will ae delivers less th antity ordered 
and that if he delivers goods of the wrong quahty he wil only be liable for 
actual loss, not probable loss, ot pronk Anglo-African She v. Mortmer 
may add to these qualifications a true seller's hability the point that a 
diligent agent delivering goods late is not in breach of contract. Bee post, n. 59. 

32 [1969] 1 Lloyd's Rep. 610 at p. 617. 

233 Ribinger v. Claye (note 8 above); Hutton v. Bulloch, (1874) L.R. 9 Q.B. 572. 

4 Hoe referred to Miller, Gibb v. Smith £ Tyrer (note 6 above); Brandt v. Morris 
(note 10 above) and Holt 4 Moseley v. Cunningham (note 11 above). 

35 [1962] 1 Lloyd's Rep. 610 at p. 619. 
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shared by the other member of the majority, Sellers L.J., or by 
Diplock L.J. in his dissenting judgment.** 


it 


In his judgment Sellers L.J. said °” that it was not permissible 
“ to decide this case on the basis that the parties were contracting 
in accordance with established and well-recognised legal duties 
and obligations of a confirming house to its clients. . . . Such 
a business relationship may have been clear in the last century, 
but, just as our commercial law and practice grew and became 
established so it can change and fall in whole or in part into 
disuse.” 38 

He reviewed the facts and concluded that although the confirm- 


ing house would “ act as principals in their relation to the suppliers ”” 


did not follow that the defendants were not the buyers from the 


suppliers and hence the confirming house were only agents of the 
defendants. Sellers L.J. concluded **: 


“‘In these circumstances, I do not, with respect, agree with 
iplock L.J. that it is open to this court to reconstruct the 
transaction and view it afresh in the light of old authority 
which, distinguished as it is, has little to su its accepted 
currency in the present day and nothing, I , to support its 


Ses notes 29 and 81 above and Sellers L.J. [1968] 1 Lloyd‘ Rep. 610 at p. 616: 
“Tf it could properly be said in this case that the defendants were not the 
principals as buyers the American suppliers of the goods, but the plaintiffs, 
asa house, undertook to acquire and pay for and make available as 
sollers to the defendants as buyers the goods ordered from Republio Polytex 
f.a.s. New York, by December 21, then would have f in that obli- 
ion. But the evidence does not reveal that this is bow the parties con- 
." Diplook L.J. at p. 625 also said thas the status of the principal or 
agent was crucial to lability. See notes 59-60 below and discussion of Ireland 
v. Liotngrtons for reasoning which might have supported Danckwerts LJ. in so 
far as he rejected a distinction between privity-creating agents and principals 
as the test of liability. 
[1962] 1 Lloyd's Rep. 610 at p. 616. , 
This touches on the controversial rule in Hdis v. Bast India Co. (1761) 2 Burr. 
1216; Goodwin v. Robarts (1875) L.R. 10 Ex. 887 at p. 357 thet once a 
mercantile custom hes been sanctioned and ad 2i e courts it can Do 
longer be altered by the growth of a later m. rd Chorley in ‘* The 
Conflict of Law Commerce "’ (1982) 48 L.Q.R. 51 at p. 68 has desoribed 
the rule as '' unfortunate "' in that there may be free development of mercantile 
practice until the usage is judicially considered wherenpon it is ‘* stereo 
m law as it stands ef that particular moment.” This, however, requires $ 
the custom be incorporated 1nto the common law so that it has its ‘ ımmediste 
source in judicial precedent as a rule of case law.’ Salmond, Jurisprudence, 
lith ed., Pie Lord Chorley, citing Blackburn J. in Orowoh v. Credit Fonoter 
(1878) L.R. 8 Q.B. 874, suggests that the rule in Edie v. Hast India Jo. does 
not apply to the numerous customs which merely operate to add new terms to 
a contract. This would explain a statement such as that of Sellers LJ. and 
similar statements by ie J. ın Manbrs Saooharins v. Corn Prodaots 
[meL ED, 108 at p. 206 and Boratton L.J. in Re Sutro [1917] 2 K.B. 848 
a . In any ovent, since the fo principal pion seems alwe 
to have been “in strictness ' a matter of fact and not of law (see Blackburn J. 
in Armstrong v. Stokes, note 5 above) it would not fall within the rule in Hdés's 
case and there would be no difficulty in changing commercial practice being 
reflected in the courts. Halsbury, Laws of Hnglond, 8rd ed., Vol. 11, p. 190, 
states, without citing authorities, that the mere fact that a commercial usage is 
judicially noticed is not enough to bring it within the Edie rule. Perhaps the 
foreign princi pee supplies an instance. 
[1962] 1 Lloyd's Rep. 610 at p. 617. 
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application to the present case. The plaintiffs clearly did not 

ise that they were principals in selling to the defendants 
and [ can find nothing to indicate that the defendants thought 
they were.” 

These two judgments thus present a formidable barrier to too 
facile an application of the foreign principal presumption to the 
solution of confirming house problems. It has, however, been 
stressed that the presumption has two aspects—personal Hability of 
the agent and exclusion of privity between principal and third 
party—and it was the privity aspect to which the attention of the 
court was directed in Anglo-African Shipping v. Moriner. The 
majority judgments therefore do not appear to affect Maritime 
Stores v. H. P. Marshall, Cow v. Sorrell and other cases concerned 
only with the personal liability of the agent. As to the privity 
aspect it is perfectly possible for an agent to be personally liable 
together with his principal “° and both Dr. Stoljar * and the present 
writer “ have suggested that such a position rather than the total 
exclusion of the foreign principal’s liability would be a more satis- 
factory outcome of applying the foreign principal presumption. 
The majority judgments in Anglo-African Shipping v. Mortner 
would seem to clear the way for such an approach which appears 
to have been adopted by Pearce J. in Rusholme & Bolton & Roberts 
Hadfield v. Read. He there said“: 


“ The fact that a person is agent and is known so to be does 
not of itself prevent his incurring personal lability. Whether 
he does so is to be determined by the nature and terms of the 
contract and the surrounding circumstances. Where he con- 
tracts on behalf of a foreign principal there is a presumption 
that he is incurring a personal liability unless a contrary inten- 
tion appears; and similarly where he signs his own name 
without qualification.” 

In his dissenting judgment in Anglo-African Shipping v. Mortner 
Diplock L.J. said“ that although confirming houses under the 
name of commission merchants had played an important part in 
overseas trade for nearly two centuries there did not appear to be 
any case which dealt with the relationship between the confirming 
house and the overseas buyer for whom it acted. He pointed out 
that the business reason for using a confirming house was to secure 
a creditworthy person in the seller’s country to whom the seller 
could look for payment and performance. In his view when a con- 
firming house was used there were two separate and distinct 
contracts, one between the seller and the confirming house and 


40 See Bowstead, Agenoy, 12th ed., pp. 257-880 for authorities, 

41 Agency, p. 241. 

4a a bo MLR. 697. But sco Miller, Gibb v. Smith d Tyrer (note 6 above). 

43 [195 1 W.L.B 146 at p. 150; [1955] 1 All E.B. 190 at p. 188. It is not 
comp clear whether ' agent’ was used in the commercial or strict legal 


sense. 
44 [1982] 1 Lloyd's Rep. 610 at p. 620. 
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another between the confirming house and its overseas client. 
Diplock L.J. explicitly rejected any suggestion that in the normal 
course there was aby privity between the seller and the overseas 
client or that the overseas client was lable to the seller in addition 
to the confirming house as on a contract made by the confirming 
house as agent for the client. This, he thought, would be contrary 
to Armstrong v. Stokes,“ Elbinger v. Claye‘** and Hutton v. 
Bulloch.** In his view the law laid down in those cases was merely 
a presumption as to the terms of the contract between the confirm- 
ing house or commission agent and the client—not a presumption as 
to the terms of the contract between the confirming house and the 
seller or between the foreign principal and an ordinary agent not 
instructed to confirm.** He went on to say that attempts had been 
made to treat it as a general presumption that whenever an agent 
contracted for a foreign principal he was personally liable. This, he - 
thought, had been decisively rejected in Brandt v. Morris ‘‘ where 
the true nature and limits of the general presumption were 
analysed.” ** He later continued : 


“ Whether an English agent, irrespective of whether he 
ca bunn iias d Omg e a n y 
lable on the contract which he es with an English seller on 
the instructions of a foreign client depends on the terms of that 
contract; and the only Reie ‘of ths presumption that a 
foreign client does not authorise a confirming house to pledge 
his credit is as part of the surrounding circumstances which can 
be taken into consideration in resolving any ambiguities in the 
terms of the con on 

His conclusion was that the contractual relationship between the 
client and the confirming house was ngt one of principal and agent 
but of buyer and seller.** If the plaintiffs had merely been shipping 
agents and thus bound only to exercise reasonable diligence he 
would have agreed with the court below and with the majority in 
the Court of Appeal. As it was he thought that the plaintiffs 
under the strict duty of sellers. - Å 

A strong point on the facts made by Diplock L.J. in support 
of his conclusion that no privity between the defendants and 
Republic Polytex had been intended‘? was that the defendants 
had employed the plaintiff confirming house to make payment to 
Republic Polytex some four months before the defendants in their 


45 Note 5 above. 

48 Note 8 above. 

47 Note 38 above. 

4s This perhsps passes too lightly over the point that any presumption agsinsy the 
agent having authority to create privity, if operative. leaves “agent '’ as 
the only n to be li le to the bome third party and therefore the presump- 
tion should have as wide an operation in the second relationship as it has 


the first. 

49 On his citation of Brandt v. Morris see note 57 below. 

60 Diplock L.J.'s view of the oo ing house relationship is similar to that of 
Roche J. in Bow v. Hill (note 4 above). 

51 [1962] 1 Lloyd's Rep. 610 at p. 62. 
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turn were to reimburse the plaintiffs. Diplock L.J. thought that 
it was 
“. . . in the highest degree improbable that the defendants 
would authorise the plaintiffs to make the defendants person- 
ally liable to the sellers for a purchase price due three or four 
months before the date of payment agreed between the 
defendants and the plaintiffs.” 

A more general comment is that Diplock L.J.’s account of the 
commission agent as the precursor of the confirming house seems 
to be borne out by the advice of Blackburn J. to the House of Lords 
in Ireland v. Livingston.” Diplock L.J.’s point that the “ agent ” 
was only to be presumed to lack authority to create privity when he 
was in effect a confirming house has not previously been brought 
out with clarity in either the cases or the textbooks. Even the 
cases cited by Diplock L.J. are worded in terms of agency ** but 
this objection could doubtless be answered by saying that in a 
proved case of mere agency which did not involve any confirmation 
or guarantee, express or implied, from the agent the presumption is 
Teb .“* There is no specific mention of this distinction between 
confirming and other agents in Brandt v. Morris, which Diplock L.J. 
singles out as the case “ where the true nature and limits of the 
general presumption were analysed.” 5 Even it Brandt v. Morris 
is regarded as dealing with a general presumption for ordinary 
agents some reference to a special class of confirming agents might 
have been expected, particularly from so eminent a commercial 
lawyer as Scrutton L.J. It may, however, be that Diplock L.J. 
was in fact thinking, not of Brandt v. Morris, but of Miller, Gibb v. 
Smith & Tyrer"! and of Bray J.’s statement that the usage as to an 
agent’s liability which was under discussion in that case seemed 
“only to apply when the foreign principal is buying,” ** that being 
the situation where confirmation is normalty in question. Nonethe- 
less, although the court in that case examined and discussed a 


58 Beo Bowstead, Agency, 12th ed., p. 201, Powell, Agenoy, 2nd ed., p. 252 and 
261, Fridman, Agency, pp. 172-1' 8, Hanbury, Agency, 2nd ed., pp. 156 and 
178, and Stoljar, Agenoy, pp. 288-249, 

H Hroept Arms v. Stokes which refers to commission agents but not so as 


note 57 below. The passage from the judgment of Sorutton L.J. in Brandt 7. 
Morris which is relevant to the foreign principal presumption is quoted in 


note 10 above. 
5? Diplock LJ.’s account of the facts of Brendi v. Morris is incorrect. The 
Enghsh agent was » not, as he says, being sued. The facts he gives 


gr 
correspond with Miller, b v. Smith d Tyrer (note 6 above). It could also 
more properly be said that the presumption had been “analysed '' in the 
latter case. 58 [1917] 2 K.B. 141 at p. 162. 
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number of cases dealing with the liability of an agent acting for & 
foreign principal, it cannot be said that a distinction between 
confirming and other agents emerged in anything like the clarity 
which Diplock L.J. has given to it. 

A final suggestion seems to be that had Blackburn J.’s advice 
in Ireland v. Livingston been cited to the Court of Appeal in Anglo- 
African Shipping v. Mortner the court might have been able to see 
its way to avoiding disagreement. Blackburn J. made it clear 
that the “‘ agent ” who was only bound to use due skill and diligence 
in carrying out his instructions was not an “ agent ” in the strict 
legal sense of one empowered to create privity between two 
principals but a middleman or “ agent ” in the wider commercial 


only obliged to use due skill and diligence without there being any 
need to find that the confirming house was empowered to create 


insulate themselves from privity with overseas merchants for 
reasons such as the payment arrangements in Anglo-Ajfrican 


ss Two relevant passages from Ireland v. Livingston at pp. 407 and 408 are: 
“Bat 1t is also very common for the consi T to be an agent, who does not 
bind himself absolutely to supply the pends, Dat merely accepts an order by 
i i himsel? to use due diligence to fulfil the order.’ 


to hi 

ndent, and the commission merchant has no authority 

to pledge the credit of his corresponden$ for them. There is no more privity 

between the person i goods to the commission agent and the 

correspondents ere in between the who supplies 
bricks to a person buikling a house, end the owner oo ey not d 

It may be, however, this relaxation of a seller's strict duty in favour 
of a commercial agent" is to be limited to d quantity, w 


eo posaj 1 Dioyd's D é10 at p. 620. Tho distinction drawn by Blackburn 
sekers in 


strict sense and commercial agents to procure goods 

would seem to have a reasonable factual basis. A seller stricto sonsu may be 

to have the goods in ion or control and therefore be more 

ready to the j of a seller than & person does not 

have the and will often e uncertain as to whether his best efforts will 

them. Such s person could only reasonably be to undertake 
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Shipping v. Mortner that they should take exceptional care to make 
the scheme of legal relations into which they intend to enter fully 
explicit lest their supposed safeguards be jeopardised by findings on 
the question of privity such as that reached by the majority in this 
case. On a more general level the clear-cut presumptive rule 
for confirming house relationships proposed by Diplock L.J. is 
rejected, but the fact that matters are thus left at large merely 
serves to emphasise, from another standpoint, the need for full and 
careful expression of intent. As the case was primarily concerned 
with the relationship between confirming house and overseas client 
and not with that between confirming house and home supplier it 
cannot directly affect the presumption, be it of fact or law, that an 
agent acting for a foreign principal incurs a personal liability and 
both Danckwerts and Diplock L.JJ. can be cited as conceding that 
the foreign character of the principal can be taken into account in 
determining what the parties intended.*t When the case is taken 
together with Com v. Sorrell and Maritime Stores v. Marshall it will 
be seen that the cases do not so far bear out Dr. Stoljar’s predic- 
tion “ that the presumption of personal liability will tend to be 
applied only when a confirming house is employed. There may be 
some merit in not so restricting the presumption since Cow v. 
Sorrell and Maritime Stores v. Marshall show that it can be applied 
to transactions too small to warrant the employment of a confirming 
house proper but where the agent may reasonably be taken to have 
far better opportunities of assessing the standing of those for whom 
he chooses to act than the third party in this country and where the 
agent may reasonably be taken to warrant proper performance by 
his foreign principal, if only to advance his own business and 
persuade the otherwise reluctant to accept his intermediacy. 
A. H. Hupsox.* 


Bee [1962] 1 Lloyd's Rep. 610 as p. 617 (note 84 above) and at p. 621 (following 
note 49 above) 


FIRST CATCH YOUR DEFENDANT— 
LIMITATION AND THE UNKNOWN 
TORTFEASOR 


In 1825, Best C.J. said: “Long dormant claims have more of 
cruelty than of justice in them.’?? He referred to the Limitation 
Act 1628 as an “‘ Act of peace.” No doubt that Act, and its suc- 
cessor, the Limitation Act 1989, would be commendable to a 
society for the prevention of cruelty to defendants, but hardship to 
plaintiffs is still very much a feature of our law of limitation of 
actions. This article proposes to examine a particular form of 
hardship to plaintiffs and to consider how, under the present law, 
that hardship may possibly be mitigated. 

The following example will illustrate the problem. Mr. A knows 
that he has suffered injury or damage in circumstances that would 
normally be tortious. He does not know the identity of the person 
who has caused the injury or damage and, though he makes all 
proper inquiries, does not discover it until after the normal period 
of limitation has expired. It may be that A had no idea of the 
identity of the defendant or alternatively he may have thought that 
B was responsible and, only after protracted negotiations with B, 
discovers that C is the real culprit.” Is A’s claim against C to be 
statute-barred, although he has not slept on his rights? 

The problem has figured in two reported cases, namely, R.B. 
Policies at Lloyds v. Butler,’ a decision of Streatfeild J. in 1949, and 
Re Clark v. Forbes Stuart (Thames Street), Lid. (Intended Action),* 
a decision of the Court of Appeal in 1964. In the R.B. Policies case, 
a motorcar had been stolen some seven years before the plaintiffs 
(successors in title of the original owner of the car) commenced pro- 
ceedings in conversion and detinue against the defendant, who had 
bought the car bona fide and for value. The plaintiffs had been 
unable to sue before because they did not know the identity of the 
thief, but as soon as they had discovered the whereabouts of the car 
they issued their writ. The defendant relied on the Limitation Act 
1989, pleading that a cause of action had accrued to the original 
owner the moment the car was stolen. Streatfeild J. upheld this 
contention, deciding that the plaintiffs’ claim was statute-barred by 


1 A’Comrt v. Cross (1825) 8 Bing. 920 at p. 882. 
2 B’s having indulged in negotiations will not help A in his action against O, 
Daleks. By were O's. agent ond ozptessiy -or iedly promised that the 
Limitation Act would not be od as a defence—see, 6.9., Howlett v. L.0.0. 
qoos) ee i Wright v. Bagnall [1900] 9 Q.B. 240; Luboosky v. 
. t. 


3 [1950] 1 K.B. 76; [1949] 2 All E.B. 998. 
[1964] 1 W.L.R. 886; [1964] 2 All B.R. 283. Bee p. 870 below. 
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the expiry of six years from the original theft.‘ In so far as that 
case decides that the plaintiff’s ignorance of his cause of action does 
not prevent it accruing, the case can be said to have received the 
blessing of the House of Lords in their recent decision in Cartledge 
v. Jopling & Sons Lid.,* but the hardship revealed by the Jopling 
case to exist in personal injury claims was forthwith relieved by the 
Limitation Act 1968. The purpose of this article is to consider how 
a similar hardship may possibly be relieved in circumstances such 
as those that occurred in the R.B. Policies case, but where the 
damage does not consist of or include personal injuries, so that the 
case is outside the Act of 1968. 

It is submitted that the decision in the R.B. Policies case can, 

and should, be evaded in two possible ways: 

(i) By invoking section 26 of the Limitation Act 1989 relating to 
concealment of a right of action by “fraud.” 

(ti) By the use of the equitable doctrine of a constructive trust 
and the provision of section 19 of the 1989 Act that there is 
no limitation period for an action against a trustee for the 
recovery of trust property. 

To take each of these possibilities in turn: 


IL SECTION 26 oF THE Lumratiom Act 1989 
The material parts” of this section read : 
£< Where, in the case of any action for which a period of 
limitation is prescribed by this Act, either— , 
(a) the action is based upon the fraud of the defendant or 
his agent or of any person through whom he claims for 


his agent, or 
(b) the right of action is concealed by the fraud of any such 
person as aforesaid, 
the period of limitation shall not begin to run until the plaintiff 
had discovered the fraud. . . or co ith reasonable diligence 


have discovered it: 

Provided that nothing in this section shall enable any action 
to be brought to recover, or enforce any charge against, or set 
aside any transaction affecting, any property which. . . in the 
case of fraud, has been purchased for valuable consideration by 
a person who was not a party to the fraud and did not at the 
time of the purchase know or have reason to believe that any 
fraud had been committed... .” 


We can summarily dismiss sub-paragraph (a) of the section since 
an action based on fraud means solely one where fraud is an integral 


5 If the cause of action accrued on the original theft, and time then started to 
ran, it would not start ing anew from any subsequent conversion or 
detinne—Limitation Act 1990, s. 8. 


6 [1965] A.C. 758. 
Tes tertua erin” parts raita io cacklste Tor mali even IEA anaoa a 


mistake and cannot apply to the situation being considered in this article—see 
Phillips-Higgins v. Harper [1954] 1 Q.B. 411. 
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part of the cause of action, e.g., in the tort of deceit.’ It does not 
include claims in respect of such torts as conversion or negligence, 
where fraud is not an element of the tort but would merely be an 
“ abusive epithet,” 

Sub-paragraph (b) of the section, relating to concealment by 
traud, is, however, vital to our inquiry. It is settled that “‘ fraud” 
here is not confined to the narrow meaning of deceitful or dishonest 
but will extend to any deliberate act of the defendant which in fact 
has the effect of concealing from the plaintiff his right of action 
even though the defendant was not guilty of any moral turpitude.’ 
If, then, the defendant takes some deliberate step which in fact con- 
ceals his identity, it would seem that he conceals by fraud.’* The 
critical point is whether he conceals ‘‘ the right of action ” of the 
plaintiff. In R.B. Policies at Lloyds v. Butler, for instance, there 
is no doubt that the thief acted “‘ furtively or surreptitiously,” = 
ie., was guilty of concealment by fraud—why was not the plaintiffs’ 
claim saved by section 26? The point was mentioned only en 
passant by counsel in the case and by Streatfeild J. in his judgment 
and they do not appear to mention what would be the obvious 
answer on the facts of that particular case to a plea of section 26, 
namely, that the proviso to the section excludes its operation in an 
action against a bona fide purchaser for value, and the defendant 
was in that category. Streatfeild J. referred to section 26 only for 
the purpose of demonstrating that the general rule must be that a. 
cause of action accrues despite the plaintiff’s ignorance since it was 
necessary expressly to enact an exception to the rule in section 26. 
However, he prefaces his remarks on section 26 as follows *: 


‘It is of assistance to examine the position arising under 
section 26 of the Act of 1989, although the present case was not, 
of course, one in which a cause of action was concealed by 
fraud; the cause of action was only too obvious the moment 
when ‘the owner missed his motor-car; that which was concealed. 
was not the cause of action, but the identity of the person 
against whom it lay.” 

It is submitted with great respect that this statement constitutes 
too narrow an mterpretation of section 26 and that Streatfeild J. 
would have been on firmer ground if he had rejected section 26 
simply because the defendant Butler was a bona fide purchaser. 


® Beaman v. A.R.T.8. Lid. [1949] 1 KB. 550: (O-A). at: pp. GES; 507 anid B71- 
9 Beaman v. A.R.T.S. Ltd. (supra); Kitchen v. R.A.F. Association [1958] 1 
W.L.R. 568; [1958] 2 All E.R. 941; Olark v. Woor 1 W.L.B. 650. 

10 In Kitohen v. R.A.F.A. (note 9 above), Lord Evershed Je ea oe frand 
in this context that it E having regard to some special 
ppegrear veg eer partic concerned, is an unconscionable thing for the 
ane to do on ihe oboe [1958] 1 W.L.B. 568 ai p. 578. The ‘' special 

relationship» in thet cage waa that of solicitor and au Als acca 
A.R.T.S. (note 9) t+ was thes of bailor and bailee but a fortiori a thief ought 
to be in no better 

1 115P, 76 tupra). 

1 Bulli Coal Mining v. Osborne [1809] A.O. 851 (P.C.). 

a (ldo) 1 KD. 76 at p. 80. 
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Indeed, Streatfeild J., not in the context of the proviso to the 
section but in considering the general merits of the case and the 
policy of the Limitation Act, gave what was intended to be a 
harrowing example of injustice where a claim is made after many 
years against an innocent purchaser.' 

If, therefore, we regard ourselves as free to approach this problem 
de novo, is it necessary to agree with Streatfeild J. that (a) ‘ the 
cause of action was only too obvious the moment when the owner 
missed his motor-car ” and (b) “‘ that which was concealed was not 
the cause of action, but the identity of the person against whom it 
lay?” To take each assertion separately : 

(a) If I park my car im the street and return to find it missing, 
is my cause of action “ only too obvious”? Might I not say to 
myself, ‘‘ My wife, who has a key to the car, has driven it away 
without letting me know” or “I have parked it in a prohibited 
place and the police have towed it away” or ‘A person having 
diplomatic immunity may have stolen it’?? On each of these hypo- 
theses, I would have no cause of action—therefore if the car has in 
fact been stolen by a thief who has concealed his identity, has he not 
concealed the cause of action from me? In Beaman v. A.R.T.8.4 
Lord Greene M.R. said, speaking of the deliberate giving away by 
a bailee of the bailor’s goods: 

“ But there may, in my opinion, be fraudulent concealment 
of a cause of action which is not subsequent to the act which 
gives rise to the cause of action; it may acquire its character as 
such from the very manner in which that act is performed.” 

Are these words not applicable to the tortfeasor who in the very 
act of injuring his victim is careful to conceal his identity ? 

(b) Streatfeild J. speaks of “‘the cause of action” and the 
‘‘ identity of the person against whom it lay ” as if these were differ- 
ent things. It is suggested, however, that the identity of the defen- 
dant is an integral part of the “‘ cause of action.” The classic 
definition of a cause of action is “every fact which it would be 
necessary for the plaintiff to prove, if traversed, in order to support 
his right to the judgment of the court.” (Per Lord Esher M.R. in 
Read v. Brown.**) Does not the plaintiff have to identify the 
defendant with the tort? The following significant passage occurs 
in the judgment of Streatfeild J. in the R.B. Policies at Lloyds 
case 7: 

“It was, no doubt, a misfortune to the plaintiffs that they 
could not find a defendant whose name they could insert in a 
writ; but every other ingredient of the cause of action was pre- 
sent. The motor-car had, in fact, been converted. A state- 
ment of claim could have been drawn without any difficulty; 


14 L EB poo wep ti 
1s 1 K.B. 550 at p. 559. 
23 Q.B.D. 196 at p. 181. 
17 50] 1 K.B. 76 ab pp. foso. 
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the only item missing being the name of the defendant. Does 

the fact that the defendant is absent and unknown prevent the 

accrual of a cause of action against him? (Writer’s italics.) 
The answer to the learned judge’s question we admit to be no. The 
cause of action has accrued but the plaintiff has had concealed 
from him by the defendant’s predecessor the identity of the thief, 
this clearly being contemplated by the learned judge as an ingredient 
of the cause of action. 

It is true that in a situation such as that that occurred in R.B. 
Policies at Lloyds v. Butler, there existed at the moment of the theft 
a potential plaintiff and a potential defendant and therefore a cause 
of action accrued immediately but a writ or statement of claim at 
that moment could under the Rules of Court have been struck out as 
disclosing no cause of action if it failed to identify the defendant 
with the tort.** The reason that it would have disclosed no cause of 
action would surely have been because the defendant had concealed 
it? 

The contention now being put forward derives strength, it is sub- 
mitted, from the recent decision of the Court of Appeal in Re Clark 
v. Forbes Stuart (Thames Street), Ltmited,'* in which the court were 
asked to consider the extension of.time given by the Limitation Act 
1968 to a plaintiff claiming damages for personal injuries. Section 1 
(8) of that Act provides: 

“ The requirements of this subsection are fulfilled in relation 
to a cause of action if it is proved that the material facts relating 
to that cause of action were or included facts of a decisive 
character which were at all times outside the knowledge (actual 
or constructive) of the plaintiff [until a specified date].’’ 

In this case the plaintiff had slipped and been injured on premises 
in Billingsgate market and only after the three-year limitation period 
had expired did he discover that Company A, whom he believed to 
be the occupiers and against whom he had issued his writ, were not 
in fact the occupiers. The real occupiers were Company B and the 
plaintiff sought leave under the 1968 Act to commence his action 
outside the three-year period on the ground that his ignorance of the 
identity of the defendant constituted a material fact relating to his 
cause of action.” Emphasising that, the plaintiff’s application 
being em parte, they were taking only a provisional view, the Court 
of Appeal unanimously held that his ignorance of the defendant’s 
identity was a material fact having regard to the definition in section 
7 (8) of the 1068 Act: 


“. .-. any reference to the material facts relating to a cause 
of action is a reference to any one or more of the following, that 


18 B.8.0., Ord. 18, r. 19; of. Ord. 6, r. L 


19 64] 1 W.L.R. 888; J 2 All E.R. 962. 
20 ite the fact that © actosl names of Company A Sad Company, wers 
Tec. granted lavo i amend Bla or ‘ tiff would not have 
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is to say— . . . (c) the fact that the personal injuries so result- 
ing were attribt e to that negligence, nuisance or breach of 
duty,™ or the extent to which any of those personal injuries 
were so attributable.’’ 

If the identity of the defendant is, therefore, according to the 
Court of Appeal, a ‘‘ material fact of a decisive character,” is it not 
strongly arguable that if that identity is concealed from the plaintiff, 
the plaintiff’s cause of action has been concealed ? 

Further support for the contention that deliberate concealment 
by the defendant of his identity is within section 26 of the Limitation 
Act 1989 is the fact that that section does not require that the 
cause of action shall be concealed, but that the “‘ right of action ” 
shall be concealed. This phrase is defined in section 81 of the 1989 
Act as follows: 

“81 (1). . . ‘ Action ’ includes any proceeding in a court of 
law, including an ecclesiastical court. 

‘81 (7) Part IL of this Act ™ references to a right of 
action shall include references to a cause of action. . . .” 

Might one not infer that though at a given point of time one may 
have a cause of action in the substantive sense, one may nevertheless 
not have a right of action, i.e., an ability there and then to go to 
court and demand a remedy? One may pray in aid the famous 


dictum of Holt C.J. in Ashby v. White*: ‘‘ Indeed it is a vain ,/ 


thing to imagme a right without a remedy for want of right and 
want of remedy are reciprocal ” (writer’s italics). 

The same dichotomy between a right of action and a cause of 
action is to be found by considering the following statement from 
Halsbury’s Laws of England™: “ Rights of action may be extin- 
guished by the lapse of time ” (writer’s italics), in the light of the 
dictum of Diplock J. (as he then was) in Airey v. Airey *: ‘A cause 
of action does not cease to exist because the limitation period has 
expired ” (writer’s italics). 

It this then is the distinction between a right of action and a 
cause of action, is it not true that a plaintiff who does not know the 
identity of the defendant has no right of action in respect of the 
cause of action which has already accrued to him? The Rules of 
Court make provision for the case of the known defendant who 
evades service of the writ—the procedure of substituted service is 
available **—is it not, logical and just to hold that section 26 of the 
Limitation Act 1989 is intended to cover the case of the defendant 
who evades proceedings by concealing his identity altogether, such 
as a hit-and-run driver, but who is afterwards discovered ? 


n ie., “tho neg » nuisance or breach of duty constituting that cause of 
action '’—s. 7 (a). 

23 {.6., that Part which deals with extensions of time for fraud, mistake, dis- 
abilities, acknowledgment, and part pa payment 28 (1708) 2 Ld.Baym. 988. 

M Halsbury's Lows of Bnglond, Grd ed. oL 1, 


25 [1058] 2 All H.R. 59 a$ tired by the Dout of A but leaving open 
Soe paint in which this diska oocurred oocurred—{[1958] 2 All B.B. 571. 
46 B.8.0., Ord. 67, r. 4. 
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IL Consreucrive Trust AND SECTION 19 OF THE 
Loararros Act 1989 


The relevant parts of section 19 provide: 

‘© 19—(1) No period of limitation prescribed by this Act shall 
apply to an action by a beneficiary under a trust, being an 
action— 


(a) in respect of any fraud or fraudulent iia of trust to 


previously received by the trustee and converted to his 
use.” 


The importance of this provision becomes apparent when one 
considers the extended definition given by the 1889 Act to the words 
“trust”? and “trustee.” Section 81 of the Act provides that the 
words shall have the same meaning as in the Trustee Act 1925, the 
definition in the 1925 Act (s. 68) being: 


“ < Trust’ does not include the duties incident to an estate 
conveyed by way of mortgage, but with this exception the 
expressions ‘trust’ and ‘ trustee’ extend to implied and con- 
structive trusts... .” 


Here is a clear intention that every conceivable kind of construc- 
tive and implied trust shall be included. Indeed, the Law Revision 
Committee’s Report that preceded the Act of 1989 expressly 
recommended that: 

“ the distinction between express and constructive trusts for the 

pu pore oF the limitation of actions ... should now be 

aboli , and we recommend that the exception in section 8 

of the Trustee Act 1888 ™ should be expressly made to extend 

o nore One oes Sennen, ttn eee 

trusts. . 


PAE E of also! EE eho ened Mae Ri 
Committee’s recommendations and was, avowedly by its long title, 
“An Act to consolidate with amendments certain enactments 
relating to the limitation of actions and arbitrations ” (writer’s 
italics). Consequently, we may fairly assume that every kind of 
implied or constructive trust and trustee is caught by section 19 (1) 
of the 1989 Act. Indeed, one would have no reason to 

otherwise, were it not for a number of pre-1989 decisions of the 
courts which had extended the definition of “‘ express trustee ” in 
the earlier limitation enactments to include certain, but not all, 
constructive trustees.™ The modern approach is to be seen in 


expiry of a limitation prone eer 19 (1) of the 1989 Act. 
kid HAT a Ashwell [1908] 2 Q.B. 800 (0.A.); Taylor v. Davies [1920] A.O. 
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G. L. Baker Lid. v. Medway Building and Supplies Ltd.,*° in which 
it was assumed on all sides that an accountant who had fraudulently 
converted large sums of money paid to him a few days beforehand on 
behalf of the plaintiff company was a constructive trustee within 
section 19 of the 1989 Act—indeed, Danckwerts J. was of the opinion 
that an innocent volunteer who received the money from the 
accountant might not be able to plead expiry of any period of 
limitation as a defence to a claim in personam,"' since the action, 
though not against the trustee, would be an action “in respect of 
any fraud or fraudulent breach of trust to which the trustee was a 
party or privy ” (1989 Act, 8. 19 (1) (a)). 

Is it not therefore arguable that section 19 (1) could be applied 
in cases of conversion and detinue, so as to allow a plaintiff to 
allege that he is the beneficiary of a constructive trust? If I steal 
your car, or derive title through the thief otherwise than in good 
faith and for value, am I not within one, possibly both, sub- 
paragraphs of section 19 (1)? Instead of suing me in tort you could 
if you wished sue me in quasi-contract °" for the car or the proceeds 
of sale if I had sold it. Why not substitute the equitable concept 
of constructive trust for the common law concept of quasi-contract ? 
‘* There is the same relation between an express trust and a con- 
structive trust that there is between a contract and a quasi- 
contractual obligation.’ ** 

The difficulty about holding there to have been a constructive 
trust in all cases of conversion and detinue is that section 19 of the 
1989 Act, unlike section 26 (concealed fraud), does not require a 
situation in which the plaintiff could not practicably have sued 
earlier. To apply section 19 to every case of conversion and detinue 
would be, moreover, practically to repeal sections 2 and 8 of the 
Act, prescribing, as they do, a six-year limit for actions for conver- 
sion and detinue and providing for extinction of the plaintiff’s title 
at the end of the period. It might therefore be that the courts would 
restrict the application of section 19 to cases where there was a 
fiduciary relationship between the plaintiff and the defendant and 
refuse to extend it to a case where the constructive trust arose only 
because of the conversion or detinue complained of and at the 
moment of the tort. In construing an Ontario statute, whose pro- 
vision closely corresponded to the now repealed section 8 of the 
to [1958] 1 W.L.R. 1916—Danckwerts J. and Court of Appeal. Of. the adherence 

m 


obiter of Roxb J. to the restrictions Tintin Sa ar she 
Syndicate v. 8 s (1947) 177 ET. 412 at p. 419. Of. Waters, The Con- 
structios Trust (1064), p. 820. 


a1 Cf. Ministry of Health v. Simpson [1981] A.O. 251 (ELL.). 


1989 does not in terms to quasi-contractual , although a 
six years’ period is to apply—s. 2, 1980 Act. 

33 Boott (1955) 71 L.Q.R. 39, 41: Cf. Denning J. in Nelson v. Larkolt [1948] 1 
K.B. 889 at p. 342. 
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Trustee Act 1888,™ the Privy Council in Taylor v. Davies * held 
that the statute’s provision denying the benefit of a Hmitation 
period to a constructive trustee sued for return of trust property 
applied : 

“not to a case where a person session of pro- 

perty on his own behalf, aE no i deans a crake Gy ihe 

court; ee oe oe y took possession 
upon trust for or on behalf of others mane 

In summary, it is the contention of this article: 

(i) That in all torts, it is unjust and illogical to hold the plain- 
tiff’s claim statute-barred if he neither knew nor ought to 
have known of the defendant’s identity and was thus unable 
to commence proceedings until after the expiry of the normal 
Innitation period. 

(ii) That even as the law stands today it is not necessary so to 
hold if the defendant deliberately concealed his identity 
from the plaintiff, since this should be regarded as fraudulent 
concealment of the plamtiff’s right of action within section 
26 of the Limitation Act 1989. 

(iil) That the fiction of constructive trust should be invoked in 
certain limited cases of conversion and detinue to bring into 
operation the provision of section 19 of the Limitation Act 
1989 that no limitation period applies to an action to recover 
trust property, including property the subject of a construc- 
tive trust. 

(iv) That it is just, as is the position under the existing law, that 

. there should be no extension of time in an action against a 

' bona fide purchaser without notice of the concealment. of 
identity or of the trust. lls = i 
Micrar. J. Goopman.* 


fad 


H Bee above, note 28. 
35 De A.O. 636, followed in Clarkson v. Davies [1928] A.O. 100 (P.0.); of. 
+d v. Cartwright [1958] 1 Ob. T298 Avie at pp. 799, 740, 749 and 756; 
ph A.O. 481 .) at pp. 440, 448 an 
se A.C. 686 at p. 658. 
+ wia.; Lecturer in Law in the University of Manchester. 


TRADE MARK LICENSING AND THE 
BOSTITCH DECISION 


Srraxine generally, a trade mark may represent two aspects of the 
goodwill of a business: it may represent a distinctive origin of the 
goods to which it is applied or in relation to which it is used, or it 
may represent a particular standard of quality of those goods. It 
may, of course, represent both. Its legal significance at common 
law finds expression in the action of passing-off in which, if a plaintiff 
satisfies the court that a particular mark is his mark and distinctive 
of his goods only, he can obtain legal remedies in the form of an 
injunction and damages against some other trader who applies a 
confusingly similar mark to his goods, being goods of the same 
description as those of the plaintiff. 

It must follow that in a society with a fairly simple structure con- 
sisting of small manufacturers, a trade mark would soon lose its 
value if one manufacturer allowed another one to use the same mark. 
Distinctiveness would have been lost and, unless one manufacturer 
had control over the quality of goods to which the mark was applica~ 
by the other manufacturer, it would soon lose any significance asa = 
standard of quality. But with the growth of industry in complexity 
and size, and the emergence of joint stock companies and the pro- 
liferation of sub-contracting for major projects, the concept that a 
trade mark could be applied only to goods actually manufactured or 
selected by the owner of the trade mark ceased to represent satis- 
factorily the true industrial position. Nevertheless, so ingrained was 
the idea that a trade mark must represent one particular manu- 
facturer and no other that it took a long time after the need for 
some relaxation of that rule arose before the law provided for a 
system of the licensing of trade marks under suitable control. And 
when it did come it apparently was intended to operate only in 
relation to registered trade marks, 

The system of registration of trade marks starts, in the United 
Kingdom, in 1875. Its purpose was, of course, to make it easier for 
a manufacturer to prove that a particular mark was his without 
having to go to the trouble and expense of calling a long line of 
witnesses to show that they associated a particular mark with a 
perticular manufacturer and no one else. By this means, instead of 
having to bring an action for ‘‘ passing-off,”? a manufacturer who 
had ‘succeeded in registering his’ mark could bring an action for 
infringement of that registration 'and the rights conferred by it, and 
all he had to prove was that he was the registered proprietor of the 
mark and that the defendant had infringed that mark, whereupon 
he would be able to claim the legal remedies appropriate on the 
facts. The law was re-enacted and consolidated in 1905, but no 
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system of licensing was then contemplated. It is worth while 
quoting the definiton of a trade mark for the purposes of that Act. 
It is as follows: 
“. .. a mark used or posed to be used upon or in con- 
fection with. goods toe the of indicating that they are 
the goods of the proprietor of such trade mark by virtue of 
manufacture, selection, certification, dealing with, or offering 
for sale.’’? 

Now although that definition is not limited to cases where the 
owner of the mark also manufactures the goods, since it includes 
“‘ selection’? and “ certification,’? nevertheless the definition is 
hardly framed to allow the licensing of a registered trade mark. 
Neither ‘selection’? nor “ certification’? is really apt to cover 
licensing. Whether, supposing there had been a case of a proprietor 
of a mark registered under the Act of 1905 granting a licence to 
someone else to use his mark and imposing a proper control of the 
use of that mark by the licensee, the courts would have held that 
such licensing did not affect the validity of a registered mark was a 
point that never came up for a decision whilst that Act was in 
force. It was not until after 1988, when the Trade Marks Act 1988 
had been passed (containing a licensing system under what is 
commonly known as “ registered usership ’’), that a meaning of the 
definition contained in the Act of 1905 was touched on. It was 
considered in a speech of Viscount Maugham in Aristoc Ltd, v. 
Rysta Lid.” and the following extract from that speech shows that a 
broad meaning might have been given to that definition : 

“ The main difference between this section (s. 8 of the 1905 
Act) and the definition in the Act of 1988 . . . is in the words 
relating to the purpose of the mark. (His Lordship summarises 
the respective provisions). My Lords, it seems to me beyond 
doubt that hitherto a registered trade mark has been under- 
stood as being used in relation to goods for the purpose of 
indicating, or so as to indicate, the origin of the goods, in other 
words for the purpose of indicating either manufacture or 
some other dealing with the goods in the process of manufacture 
in the course of business before they are offered for sale to the 
public.” 

His Lordship then goes on to quote Bowen L.J, in Re Powell’s 
Trade Mark? as to the meaning of a common law trade mark in 

which confirms that it is to indicate origin. 

Tt follows from what is said above that certainly at common law, 
and probably under the Act of 1905, a trade mark serves the 
function of indicating a single origin of goods and, as such, was 
in effect part of the goodwill of the business in relation to which 
it was used, and the result was that the law established that the 


Jory 1966 TRADE MARK LICENSING—THE BOSTITCH DECISION 877 


goodwill of the business and the trade mark used in connection 
therewith were inseparable. Certainly the definition in the Act of 
1905 of a registered trade mark was a reflection of the common 
law position as it existed during the nineteenth century based on 
concepts derived from cases in which claims for ‘‘ passing-off ’’ had 
been successfully brought against another trader who had marketed 
his goods in a form which, to some extent, imitated that of his 
rival, whether by the use of similar words, signs or devices or, for 
that matter, where they imitated the get-up or other presentation 
of the goods. 

As has been hinted at, this position was really a little too 
restricted. So long as a person who owns a particular trade mark 
(whether a registered mark or not) has control of the quality of the 
goods which appear on the market under that mark, it should not 
be necessary that he should actually be owner of the goods, or even 
someone who directly selects the goods, nor for that matter is it 
Teally essential (except for unregistered marks‘) that his name 
should be known.’ What is wanted is a legal position whereby a 
mark, so long as it represents a standard of quality in itself, whether 
or not it represents a known indication of origin, will be upheld in 
the courts against any person who uses that mark otherwise than 
under the control of the proprietor, or under a “ control ’’ which 
is not of such a degree as to protect the public from being misled or 
confused as to what it represents. Such an arrangement would be 
politically unobjectionable and therefore it ought to have been 
legally possible. But in fact the pomt never arose until after the 
1988 Act had made licensing under proper control an acceptable’ 
and legally recognised method of using a trade mark. 

A recent decision of some significance, Re “ Bostitch ” Trade 
Mark, McGarry and Cole v. Bostitch Inc.,* exhibits a principle 
relating to the licensing of trade marks which is likely to influence 
the common law position and the position affecting registered trade 
marks, It will be useful, however, first to summarise briefly the 
provisions of the Trade Marks Act 1988 relating to the registration 
of permitted users of registered trade marks. 

Section 28 of the Act of 1988 provides that a person other than 
the proprietor of a trade mark may be registered as a i 
user thereof in respect of all or any of the goods in respect of which 
it is registered, and either with or without conditions or restrictions. 
Subsection (4) of that section says that the proprietor and the 
proposed registered user must apply in writing to the Registrar in 
the prescribed manner and must furnish him with a statutory 
declaration made by the proprietor, or by some person authorised to 


re practica] reasons and because of the pomi made at the conclusion of this 

icle an unregistered mark must be connected with the proprietor by suitable 
public announcements. 

5 Except by ba the public register of marks. 

* [1968] B.P.O. 
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act on his behalf and approved by the Registrar, giving particulars 
of the relationship existing or proposed between the proprietor and 
the proposed registered user, including particulars showing the 
degree of control by the proprietor over the permitted use which 
their relationship will confer; while subsection (5) gives the Registrar 
a discretion, after considering the information furnished, to register 
the proposed registered user. In practice there are two different 
ways of imposing control over a proposed permitted user which the 
Registrar normally accepts, namely: 


l. Where the proprietor and the proposed user enter into an 
agreement under which the proposed user agrees to abide 
by the standard of quality set by the proprietor and gives 
the proprietor permission to inspect the user’s methods of 
manufacture, or to call for samples of the products, or in 
some other way gives the proprietor the means of satisfying 
himself that the standard of quality is being properly 
observed, or 

2. Where the proposed permitted user is a company which is 
a subsidiary of the proprietor of the trade mark, that is 
to say, that the proprietor has effective voting control and so 
can ensure that the subsidiary properly aber the 
standard of quality set by the proprietor. 

Now if we examine the definition of a trade mark contained in 
the Act of 1988 we shall see some considerable differences between 
that and the one quoted above from the Act of 1005; differences 
dictated largely by the provisions relating to registered users and 
also by other changes in trade mark law. The definition in section 
68 (1) of the 1988 Act is as follows: 

“.,.. a mark used or proposed to be used in relation to goods 
for the purpose of indicating, or so as to indicate, a connection 
in the course of trade between the goods and some person 


Wetec either as proprietor or as registered user, to 
use mark, whether with or without any indication of the 


identity of that person,...” ; 

It wil be seen that there is a considerable difference between 
that definition and the definition in the earlier Act concerning the 
relationship between the proprietor of a registered trade mark and 
the goods. Instead of stating that the proprietor of the mark shall 
also be proprietor of the goods or the person who selects the goods, 
all that is now necessary is “‘ a connection in the course of trade’? 
between the goods and the person having the right to use the mark 
who may or may not be proprietor of the mark. 

Important questions on the licensing of trade marks arose in 
the Bostitch case. It concerned the United Kingdom Registered 
Trade Mark ‘‘ Bostitch’? owned by an American company, 
Bostitch Inc. That company had entered into an agreement with 
an English company to market its goods; later, owing to changed 


‘ 
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circumstances, Bostitch Inc. allowed the English company to 
manufacture some of the goods. However, the English company 
were not granted a Registered User Agreement im relation to the 
trade mark, nor was any attempt made to register the English 
company as a permitted user of the trade mark under the provisions 
of section 28. Now, before we go into the details of ‘‘ Bostitch ” 
we had better say something of the earlier cases on trade mark 
licensing in the United Kingdom. There had been one or two cases 
(but they were also prior to the Act of 1988) wherein trade marks 
had been held to have become invalidated through the proprietor 
having allowed another person to use the mark, At the time of 
these earlier cases, when the provisions of the 1988 Act relating 
to registered users had not been passed, there were no express 
provisions in the current statute (the 1905 Act) for the granting 
of licences, and in the light of the definition of a registered mark 
contained in that Act it is not altogether surprising that the licensing 
of a trade mark should have given rise to such invalidity. However, 
it is important to note that those cases are cases where the proprietor 
failed to set up any proper system of control of the use of the 
trade mark by the licensee, if we may call him that. Whatever 
form of licensing may be or become legally recognised, it will not 
be effective if the proprietor of the mark does not ensure proper 
control of the use of the mark, or at any rate if the licensee does not 
in fact observe the standard of quality set down by the proprietor 
and (in the case of unregistered marks which perforce must indicate 
origin, or in the case of registered marks which are not used so as to 
indicate origin) where the licensee does not use the mark confusingly. 
Probably the two most representative cases of the pre-Act licensing 
of trade marks are Bowden Wire v. Bowden Brake Co. Lid. (No. 1)" 
and Somerlite v. Brown.’ A study of these cases will show that in 
neither case did the proprietor of the mark make any real attempt 
to control its use by the party who in fact used it. In the Somerlite 
case the proprietor did at least select the supplier of the goods to 
be sold by the licensee, but he did not actually select the goods 
themselves, and so he had no real or direct control over the quality 
of goods supplied to which the mark was applied. Moreover, in 
both these cases the owners allowed their licensees to use the marks 
as though they were the property of the licensees, so that the 
public would see that the mark could represent either the proprietor 
of the trade mark or another person who, as it turned out, was a 
Hcensee. Thus, the trade mark in those cases had ceased to indicate 
n single source of the origin of goods or a single standard of quality, 
and so in each case it ceased to be distinctive of any particular 
person or any particular standard of quality. 

The necessity for a person who claims proprietorship of an 


1 (1914) 84 B.P.C. 885. 
8 (1984) 51 B.P.C. 208. 
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unregistered mark, used by a licensee, to establish his own connec- 
tion with the mark in relation to the goods was confirmed by the 
House of Lords in Oertli v. Bowman?’ fairly recently; see 
particularly the speech of Lord Reid.?° 

Some relaxation of the rule requiring the public to be informed 
by a suitable notice on the goods, or otherwise connected with 
the goods, who it is that is the owner of a trade mark not registered 
in the Trade Marks Registry and used by another person, and the 
necessity to have control over the use of such a mark in relation to 
the goods, has been allowed in the case of closely-associated 
companies; but the relaxation is very limited, as will be seen by a 
comparison of the cases of Radiation Trade Mark, Kidaw Trade 
Mark ™ and Firemaster Trade Mark.” 

Turning now to the details of the Bostitch case, the facts were 
that Bostitch Inc. appointed the English firm im the first place as 
distributors of goods manufactured by Bostitch in America. The 
arrangement was primarily concerned with stapling machines, but 
it also covered the actual staples used in those machines, and further 
there were some staple-makmg machines. The machines were 
marked with the word ‘‘ Bostitch ’? and up to about the year 1944 
all the machines and the staples (with some minor exceptions) were 
manufactured by Bostitch Inc. and were imported from America to 
England through the intermediacy of the English company. In 
addition to the application of the trade mark “‘ Bostitch ”’ to the 
goods there was also an indication on them that the mark was 
registered in the United States Trade Mark Register and further 
there was an indication that the origin of the goods was the Bostitch 
factory in the U.S.A. The exception related to some heavy machines. 
which were made by other American companies under sub-contract 
to Bostitch and which contained some indication of the name of the 
actual manufacturer, but they were also marked with the trade 
mark ‘‘ Bostitch.” 

However, because of the war and of the consequent restriction 
on imports into England, discussions took place between Bostitch 
Inc. and the English importers as to the possibility of setting up 
manufacturing facilities in England, at any rate in respect of some 
items. It was agreed that any goods manufactured in England ir 
this trade by the English importers were to carry the “ Bostitch ” 
trade mark because that had become a very valuable part of the 
goodwill of the business, both for the machines and for the staples. 
In due course certain manufacturing arrangements were agreed to 
and were implemented. However, as mentioned above, this agree- 
ment was not a Registered User Agreement and did not contain 


9 [1060]: Bae 1. 
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provisions of that type, nor was any such agreement at that time or 
subsequently entered into to cover the licensing of the trade mark 
to the English company. 

After the end of the war there were still serious restrictions on 
imports, requiring, for example, the grant of a licence for importa- 
tion, and there were also currency controls interfermg with financial 
transactions between the two countries, so that to continue the 
volume of business in England the English company continued to 
manufacture machines, in some cases partly from parts imported 
from America and partly from perts made in this country. All 
these machines when made up, whether with or without American- 
made parts, were sold by the English company under the trade 
mark ‘‘ Bostitch,” as also were the British-made staples sold for 
use with those machines. 

Sometime in the year 1958 Bostitch Inc. became aware of the 
possible danger to their trade mark arising from this situation 
where the mark was being applied to goods made by the English 
company without that company having been appointed permitted 
users under the provisions of section 28 of the Act of 1988. Probably 
one of the reasons why this danger had not been appreciated earlier 
is that in America registration of licensees of trade marks is not 
necessary (and indeed there are other countries where registration 
of licensees is not necessary). Bostitch Inc. therefore started 
negotiations with the English company to arrive at a proper 
relationship between them concerning the use of the trade mark, 
offering to appoint the English company as a registered user. 
However, those negotiations did not come to a satisfactory conclu- 
sion and in the end Bostitch Inc. brought proceedings against the 
English company for infrmgement of their trade mark, whilst 
the English company applied for the removal of the American 
company as the registered proprietor of the ‘‘ Bostitch’’? mark. 
These proceedings were combined, since they were both concerned 

y with the question whether the registered trade mark 
© Bostiteh ® had lost its validity or the proprietor hed lost his 
right to remain proprietor in the light of the use that had been 
made of that trade mark in the United Kingdom. 

The court was satisfied, after hearing the evidence, that the 
machines sold by the English company carried a sufficient indication 
of their American origin and that the publicity material relating 
thereto showed the English company merely as distributors; and 
the court was satisfied that both the sale of staples and the sale 
of the machines for the manufacture of staples was carried on in a 
way which showed the necessary “connection in the course of 
trade” which the current statutory definition of a trade mark 
requires, between the goods in question and Bostitch Inc. (this 
was based on the fact that the machines were made according to 
drawings supplied by Bostitch, that supervision of their installation 
was carried out by a technician employed by Bostitch, and on the 
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fact that the staples were marketed exactly in the same form as 
the imported staples [containing matter which indicated that the ’ 
trade mark was registered in various countries and that the English 
company were licensees and distributors]). In other words, the 
court was satisfied that the way in which the trade mark had been 
used in this country was such that it represented the American 
company, Bostitch Inc., and that it had not been used so as to 
suggest that the English company were proprietors of the mark. 
The validity of the mark therefore had not been damaged by what 
had in fact been done, since the public had not become deceived or 
confused as to who was the proprietor of the mark. 

‘Mr. Justice Lloyd-Jacob, who decided the case, made some 
interestmg comments in relation to section 28. He first pointed 
out that the wording of section 28 does not make registration of 
the user of a trade mark compulsory: it is merely permissive." 
Thus, subsection (1) says: ‘‘... a person other than the proprietor 
of a trade mark may be registered as a registered user of ...”. 
Then again, if one looks at subsection (4) one sees that although it 
is provided that ‘‘ the proposed registered user must apply in writing 
to the Registrar .. . ” this is preceded by the provision “ where it is 
proposed that a person should be registered as a registered user 
of a trade mark.” Thus, this wording leaves it to the parties to 
consider whether or not the user shall be registered, in which case 
he must then apply. All this language shows the provisions to be 
permissive. 

The judge went further and said that not only did nothing in 
section 28 justify the view that an arrangement between a trade 
mark user and a trade mark owner needs to be registered, still less 
does failure to register itself have any effect on the validity of the 
mark, 


“ Both parties a to have misconceived the provisions 
of section 28, for is not a mandatory but a permissive 
section and cannot fairly be construed to provide a protective 
cover for any trade mark use which would otherwise be 
deceptive or confusing. It creates what is termed ‘ permitted 
use ’ available only in circumstances a ved by the Registrar 
as not contrary to the public interest (and in consequence not 
prima facie contrary to the provisions of section 11), and is 
of value to the registered proprietor as supplementing his own 
use of the trade mark, if any, and thus protecting him against 
removal of the mark from the Register under section 26, and 
to the regi user, provided the conditions and restrictions 
contained in the agreement are observed, as a protection against 
allegations of infringement, and additionally as a means of 
attacking infrmgements by third parties. There is nothing 
anywhere in this section to justify the view that an arran 
ment, between a registered proprietor of a trade mark and a 
party concerned to use such mark, requires to be registered, 


14 [1968] B.P.O. 188 af p. 198. 
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still less that in the absence of registration, its effects upon 
the validity of the mark, if called in question, will be in any 
way different, and it did not appear the evidence that 
the Exhibit T.52A, so far as it contained conditions and 
restrictions, recorded an arrangement which Bostitch Inc. had 
the intention to put into operation. 
‘ Mr. Cole (a director of the English distributors) for his 
soe istaken in su ing that the acceptance by the 
egistrar of this pro Pagitared User Agreement would 
operate to nullify whatever effect his ce le user of the 
mark in the past would have upon the validity of the registra- 
tion if challenged, and it was most unfortunate that what was 
in reality a mere matter of procedure should have been 
permi further to disturb relations between the parties 
which were already greatly strained.” = 
A further passage which occurs shortly after this and sets out 
the easential facts and the basis on which the decision was come to 
is also worth quoting. It is as follows: 


‘« All such machines bore a representation of the trade mark 
and indication of American origm. Samples of the machines 
and of the containers in which they were distributed, as well 
as of publicity material made available in the United Kingdom, 
are exhibited. In certain instances, stapling machines so 

d from America were resold not precisely in the 
condition in which they were received, but were associated 
with a frame or set-up by which their stapling efficacy was 
made available for use in a particular manner. The interest 
of McGarry & Cole (the English distributors) was expressed 
in advertisements to be distributors in the United Kingdom 
of “ Bostitch,” the world’s largest range of staplers and stapling 
machines. In such circumstances it is inconceivable that a 
trade connection of Bostitch Inc. with so distributed 
was not solidly and manifestly established, and the fact that 
the goodwill in this trading connection was focused, so far as 
concerns United Kingdom es, through named distri- 
butors of Bostitch Inc. is of no moment. 

“It is urged that the variation in the course of dealing 
introduced in 1945 at the urgent pleading of McGarry & Cole 
for the express purpose of maintaining this goodwill has in 
the result either caused the goodwill to be transferred to 

& Cole Ltd., or so altered its significance to the public 
as to destroy its value... . 

“ There is nothing in the Trade Marks Act, or in the 
principles of trade mark law which have been developed there- 
under, which requires the proprietor of a registered trade mark 
to refrain from introducing modifications or variations in the 
goods to which he applies his mark or in the manner in which 
they reach the . If he should find it convenient to 
transfer manufacture from one locality to another, or procure 
his supplies from sub-contractors, or arrange for assembly 


15 Ibid. at pp. 105-106. 
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of completed articles by someone of his’ choice in Heu of doing 
it himself, these and a vast number of other possible changes in 
procedure are his sole concern. His mark only becomes 
vulnerable in this connection if he permits its use in a Manner 
which is calculated to deceive or cause confusion. 

“ The test of his actions is in consequence this: has he 
authorised such use of the mark as to ive it of its v 
Fey Ki A mere W should distinguis 


covered by this registration was for the assembly i 
, United Kingdom of other machines... . In i 
relevant working drawings, manufacturing and assembly data, 
and specimen components for reproduction, without which it is 
not and cannot be said that any manufacture or assembly by 
McG & Cole Ltd., or on cir behalf, would have 


pE 
pg 


This last paragraph is a key paragraph in this decision and needs 
careful consideration. The judge is saying that the test of the 
trade mark owner’s actions is whether he has authorised such use 
of the mark as to deprive it of its very reason of existence, namely, 
as a mark which should distinguish his goods from the goods of 
other makers. Now it will have been noticed that in the current 
statutory definition of a trade mark it is clearly provided that a 
trade mark may be recognised for the purposes of the Act, whether 
or not the connection in the course of trade is such as to indicate the 
identity of the person who claims to be either the proprietor or a 
person entitled to use the mark. And if we go back to the facts of 
the Bostitch case it is by no means clear that the connection in the 
course of trade published there was such as would have supported an 
action at common law for passing-off. It happened that the trade 
mark was the same as the name of the company (except for the 
addition of ‘‘Inc.”) but the judge speaks of the representation of 
the mark as “‘ indicating American origin.” He did not go so far as 
to say that what was on the goods showed clearly the name and 
address of the manufacturer. On the contrary, the evidence 
appeared to have been that the staples were merely marketed under 
the trade mark and such indications of origin as were used were 
on the machines, The judge does not say so, but perhaps because 
the staples were used in the machine, the two types of presentation 
could be regarded as one. For the purpose of this article we shall 


16 Ibid. at pp. 196-197. 
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assume that to be the case, whilst pointing out that there may be 
other implications to be drawn. 

This brings us to another point which must be borne in mind 
in regard to a registered trade mark. In the case of a common law 
mark it must indicate the source of origin of the goods, and this 
would appear to mean that it must be of such particularity as would 
enable the interested public to ascertain the name (and possibly 
the address) of the manufacturer. On the other hand in the case 
of a registered mark, because of the statutory definition, it need 
not contain such details, and so may well represent nothing more 
than a standard of quality. It is not uncommon to see in the news- 
papers and periodicals advertisements for branded goods which 
give no indication at all who makes the goods, or for that matter 
who has issued the advertisement. Before we can go any further in 
our assessment of the significance of the Bostitch decision in relation 
to common law marks, it is desirable to review some of the main 
characteristics of the common law trade mark as established in 
actions for passing-off. In the first place, mention should be made 
of section 2 of the Trade Marks Act 1988, which makes clear that 
nothing in the Act shall be deemed to affect rights of action against 
any person for passing-off goods as goods of another person or the 
remedies in respect thereof, and we can quote the decision of Van 
Zeller v. Mason Cattley §& Co." as authority for the proposition 
that the registration of a trade mark is not necessarily an answer to 
an action for passing-off in respect of that mark. The case which 
was for a long time regarded as the leading authority on the 
principles of passing-off was the case of Reddaway v. Benham," but 
that case has lost some of its authority because of certain remarks 
by Lopes L.J. at p. 646, in which it is suggested that to claim 
damages one must prove fraudulent intention. A more modern 
case is Dunhill v. Bartlett and Bickley.1* This case concerned a 
manufacturer of tobacco pipes who sold pipes, on the top of the 
mouthpiece of which there appeared a white spot; the pipes also 
contained the word “ Dunhill.” The defendant put tobacco pipes 
on the market on the top of the mouthpiece of which occurred a red 
spot larger than the plaintiff’s white spot; the pipes also contained 

. the registered trade mark “‘ Barbic,” plus the name and address 
of the manufacturer. The plaintiff’s claim for passing-off failed. 
In the course of the judgment the following statement of principle 
occurs : 

“‘ Comparing the plaintiff’s pipes with the defendant’s pi 

it is evident that . . . the only point ot similarity is that cack 
has a spot on the top side of the mouthpiece; but the defen- 
dant’s spot differs from the plaintiff’s spot in the only respect 
in which two spots could differ from each other, namely, size 
and colour. ... 


17 (1907) 95 B.P:C. 87. 18 [1899] 9 Q.B. 680 (O.A). 
19 (1922) 39 RP.C. 498, 
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“ Now the principles which govern pessing-off are clear. 
Apart from monopolies conferred by patents, and apart from 
protection afforded by registration, it is open to anyone to 
ad the ideas or devices of his neighbour and apply them 
to his own goods provided he clearly distinguishes his goods 
from those of his neighbour. 

“ What amounts to clear distinction depends on the facts of 

' each case. If a device is exactly imitated it may well be that 
in some cases it will be impossible to make the requisite clear 
distinction, for instance it may be that with the presence of a 
white spot on his pipe’s mouthpiece it would be impossible for 
a trader clearly to distinguish his goods from the plaintiff’s.’’ 3° 

Another useful statement of principle is that of Jenkins L.J. 
in Brestian v. Try.” 

««, .. In an action such as this the plaintiff in order to succeed 

- must show, first that he has a proprietary interest in the name, 
or perhaps it is more accurate to say in the goodwill attaching 
to the name, and, secondly, that the adoption of the name by 
the defendant brings about a tangible risk of damage, whether 
in the form of diversion of customers or confusion of the 
plaintiff’s and the defendant’s businesses or both. To that one 
must add that confusion in itself is held to import a sufficient 
risk of damage to maintain the action.” ™ 

It will, of course, be appreciated that a passing-off action is an 
action between two traders and not an action on the part of some 
member of the public who claims to have been deceived; but it 
would be an answer for a defendant if he could show that because 
the mark is used by more than one person it has ceased to be 
distinctive of the plaintiff’s goods and has in effect become publici 
juris. Such a claim was made in the cases of Treasure Cot Co. Lid. 
v. Hamley * and Ford v. Foster.* 

It is submitted that if a common law mark is licensed to a person 
who uses it in a way which makes clear that he is a licensee and 
that the mark belongs to some other particular person who has in 
fact established some goodwill in the mark, then the mark has not 
become publici juris. 

The common law action of passing-off is not so narrow as the 
action for infringement of a registered trade mark. Passing-off is 
not limited to goods, but applies also to choses-in-action, as, for 
example, in the case of Samuelson v. Producers Distributing 
Company,™ where it was held that the ownership of copyright in 
a sketch would support an action for passing-off where a film 
version of the subject-matter was made without consent, the plain- 
tiff, the owner, not being a person who had made such a film 
himself. Then again, in the fairly recent case of Bollinger & others 
v. Costa Brava Wine Co. Lid.** it was held that an action for 


20 Ibid. a1 ] B.P.C. 162. 
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passing-off by the use of the name of a locality will lie at the suit 
of a party if the name forms part of his goodwill, even if he has no 
exclusive right to use thereof. Yet again, in Farina v. Silverlock *" 
it was stated that apart from any statute a person having genuine 
goods of a manufacturer in his possession is entitled to sell them 
under the manufacturer’s name or mark and for that purpose to 
have labels printed or affixed to the goods, whereas in the case of a 
registered mark such a dealing with the mark would probably be an 
infrmgement under sections 4 to 6 of the 1988 Act. 

From a consideration of the above we can conclude that although 
there is a certain amount of overlap between the nature of a 
common law trade mark and of a registered trade mark, nevertheless 
there are certain separate areas which are distinct. Thus, a registered 
trade mark need not represent a source or origin of goods but 
can represent a standard of quality without the public knowing 
exactly from where it emanates, whereas a common law mark must 
reveal the origin of the goods as that of the person claiming to be 
proprietor of the mark. On the other hand, a registered trade mark 
must relate to goods, whereas a common law trade mark is much 
more extensive in its application. 

Tt will be seen, therefore, that the principle stated by Mr. 
Justice Lloyd-Jacob as the test whether the proprietor of a mark 
has allowed it to be used in a way which impugns its validity is 
drawn in terms which do not take account of the fact that a mark 
which is a registered mark is not necessarily used as an indication 
of origin. The judge does not seem to have addressed his mind 
to this matter. He seems to have proceeded on the basis that the 
Bostitch mark was being used as an indication of origin, in other 
words, he was treating this case just as though it were a common 
law trade mark, and so we are justified in considering that the 
principle ought to be applicable to common law trade marks as 
well as to registered trade marks which are used as indications 
of origin. But if the matter is to be dealt with fully, then obviously 
there are various combinations which would have to be considered. 
Thus, there is first the case where the proprietor of the mark uses 
it as an indication of origin, and then one has to consider the case 
where the licensee makes clear that he is a distributor (the Bostitch 
case), and the case where the licensee uses the mark as though he 
were proprietor. Next, there is the case where the principal uses 
it as a standard of quality and derived from this the two cases where 
the licensee uses it either as distributor or as though he were 

These criticisms of the Bostitch case do not, it is considered, 
seriously detract from it. It is a logical and meritorious principle 
and therefore it is one likely to be followed rather than departed 
from. It is considered sufficiently strong to entitle one to say that 
the probability that the Hcensing of an unregistered trade mark 
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in circumstances in which the public are not deceived as to the 
person to whom it belongs where that person controls its application 
will not have any adverse effects on the validity of that mark. ' 

It may be as well before concluding this article to touch briefly 
on another aspect of trade marks which is closely akin to what we 
have been discussing, although it is a distinct facet in itself. It is 
to reinforce the point we have made that at common law 
a trade mark must be an indication of origin for the goods 
and cannot exist as a trade mark by itself, even though used 
for a long time by one person only. The manner of the use 
of a trade mark may be such that it becomes a mere generic 
term describing a particular type of goods. We can illustrate 
this point by referring to the fairly recent decision in the United 
States of America relating to the trade mark ‘‘ Thermos” for 
vacuum bottles. This mark had at one time been used by the 
owners of the mark as a generic term, but some years ago, having 
realised that the mark was in jeopardy, they took steps to make 
sure that whenever they used the word ‘‘ Thermos ” they accom- 
panied it with other words describing the article as a vacuum bottle 
or vacuum flask so as to make clear that the word “‘ Thermos ’”’ was 
then being used as a trade mark and not as the name of the article. 
It is not proposed to deal in detail with this aspect of the use of a 
mark, but merely to point out that the way in which a trade 
mark is used in relation to the public is very important on the 
question of validity, and it is important whether the mark is a 
registered mark or not. The Thermos case™ illustrates another 
point which may well be important in this country, namely, that 
one may distinguish between different types of public. A very 
interesting judgment was given in that case in which, because the 
wholesalers were not in any doubt as to the ownership of the mark, 
whereas it was thought that the majority of the public had come 
to regard it as a generic term, the court, whilst allowing the plaintiff 
to retain the registration of the mark, allowed the defendant to 
use it with a lower case first letter and always accompanied by the 
defendant’s own name “ Aladdin.” 

Experience shows that all too often business men fail to 
appreciate the diligence that needs to be exercised in order to 
maintain a trade mark. It seems rather surprising that it should 
be so, seeing how often a great deal of the goodwill of a business 
ig wrapped up in a trade mark. Perhaps it is because trade marks 
tend too readily to be treated as property. Once they become 
established there is too great a readiness to regard the mark as a 
piece of permanent property which can be bought, sold and 
licensed willy-nilly. The realisation that this sort of conduct 
can be harmful can sometimes be very costly. 


Lesim W. MELVOELE.* 


as TM Ren “Thermos Co. vy. Aladdin Industries Ino., 188 U.9.P.Q. 849; 58 
(1968). 


INDUSTRIAL INJURIES AND THE 
TEABREAK 


WHEN in 1946 the legislature gave to statutory bodies the responsi- 
bility of deciding on claims for industrial injury benefit * the courts 
must have been filled with a quiet rejoicing, for cases under the 
old workmen’s compensation scheme had been many and trouble- 
some. The recent case of R. v. Industrial Injuries Commissioner, 
eo p. A.E.U. (No. 2)? makes it clear that the old days are still 
remembered with distaste: an application for certiorari to quash 
a decision of the Industrial Injuries Commissioner was refused by 
the Court of Appeal, Lord Denning M.R. no doubt expressing the 
feelings of the court when he said that “it would be unfortunate if, 
by means of applications for certiorari, the court should become 
engulfed in a stream of cases under the present Act.” Thus ended 
the saga of Mr. Culverwell, knocked down by a fork-hft truck 
while enjoying an illicit five-minute extension of his teabreak, 
apparently a man of considerable tenacity of purpose since his 
claim for benefit was heard (and refused) on no less than five 
occesions,? over a period of almost two-and-a-half years. 

Whether one agrees with the statutory authorities and the judges 
that Mr. Culverwell’s conduct did take him outside the course of his 
employment or not, the case raises some important questions of 
principle. First, is the court’s reluctance to interfere justified? 
While the risk of an avalanche of applications for certiorari in cases 
such as this is probably a real one, and the apprehension of the 
Master of the Rolls understandable, there is little to be said for a 
complete denial of responsibility on these grounds alone. The 
courts can and readily do exercise a supervisory function over all 
kinds of semi-judicial tribunals, whether statutory or not *; it seems 
strange that they should use what might be taken as evidence of a 
need for such supervision as a reason for refusing to exercise it. 
More fundamental objections to judicial intervention may, however, 
be raised. Quite apart from the question whether certiorari is a 


1 National Insurance (Industriel Injuries) Act 1946, now consolidated in the 
Natonal Insurance dustrial Injuries) Act 1965. 
[ese] 2 W.L.B. 97; [1966] 1 .R. 97. 
ro the Local Insurance Officer, the Local Appeal Tribunal, the Industrial 
Injuries Commissioner, the Divisional Court and the Court of Appeal. The Court 
of Appeal allowed his appeal against the refusal of the Divisional Court to 
grant leave to Appi for an order of certiorari (T'he Times, October 21, 1965) and 
subsequently i heard the application. 
was granted in R. v. Deputy Industrial Injuriss Commissioner, ex p. 
Jones Haes 2 Q.B. 667 and in R. v. Industrial Injuries Commussioner, oz p. 
Ward 85] 2 Q.B. 112; see also Punton v. Ministor of Pensions and National 
0. 2) Pp] 1 W.L.B. 986 and Professor de Smith's note on this 
case in (1064) 27 M.L.R. 458. 
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suitable remedy in this context,’ it may be that something more 
than mere supervision is required. If a case for reform can be 
made out, then the courts should not be taken to task for failing 
to intervene in an area of law which is statutory in origin, since 
the responsibility is not theirs, but the legislature’s. A second 
question must therefore be answered: are there any indications 
that reform is required? In the A.E.U. case the Court of Appeal 
confined its attention to those workmen’s compensation cases which 
it considered relevant to Mr. Culverwell’s claim, but in this they 
were being somewhat unrealistic, as claims for injury benefit are 
heard by the statutory authorities, not the courts. In order to 
determine what has been happening since 1946 to employees injured 
at work, one must look at the provisions these authorities must 
interpret and apply, and at the decisions they have arrived at in 
doing so.‘ 

An industrial injury, to entitle an employee to benefit under 
the National Insurance (Industrial Injuries) Act 1965, must “ arise 
out of and in the course of?" his employment, and an injary which 
arises in the course of employment is presumed also to have arisen 
out of the employment, unless there is evidence to the contrary.’ 
This formula is much the samo as that under the Workmen’s 
Compensation Acts, and the pre-1946 decisions are therefore 
relevant, but the Commissioners have themselves developed a large 
body of case-law, and there seems to be a feeling at the Commission 
that reliance on the old cases is now somewhat unnecessary and 
undesirable. Although there is no doctrine of binding precedent, 
Commissioners very naturally tend to follow their own previous 
decisions, and since most claims contain a high proportion of fact 
and little law, it frequently happens that not much nicety is shown 
in the distinction between precedents of law’ and precedents of 
fact. A small (and decreasing) number of decisions are reported, 
but as they are always given in writing, unreported decisions are 
also available to claimants or ‘their legal advisers, and are fairly 
frequently cited. 

The formula “ arising out of and in the course of employment ” 
has proved to be as fruitful a source of conflicting authority as it 
was under the old Acts, and some of the difficulty in attributing to 
it any clear meaning at all is demonstrated in the Commissioners’ 
decisions on claims arising out of “‘teabreak’’ accidents, The 
general rule appears to be that tea or a meal taken during working 
hours at a staff canteen on the work premises which is run by the 
employer is within the course of employment. This principle was 


5 Bee Professor de Smith's note on Punton v. Minister of Pensions and National 
Insurance [1968] 1 W.L.R. 186 in 26 M.L.B. 907. 

€ Selected decisions are published by H.M.8.0. 

T s. 5 (1) of the Natonal Insurance (Industrial Injuries) Act 1985 (previously 
s. 7 (1) of the 1046 Act). , 

8 s. 6 of the National Insurance (Industrial Injuries) Act 1965 (previously s. 7 
(4) of the 1946 Act). 
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established both in the old workmen’s compensation cases ° and in 
the decisions under the new Acts,'* but established for a narrow 
range of cases only: its limitations are apparent. Must the canteen 
be operated by the employer? RI) 11/58 holds that this is 
irrelevant, but in R(1) 17/60 it is suggested that the accident in 
CI 21/80 (reported) ™ could not have arisen out of and in the 
course of employment because neither the canteen nor the lavatory 
visited by the claimant, a bus conductress, were controlled by her 
employers. Must the canteen be on the employer’s premises? 
Again R(X) 11/58 is authority for the proposition that it need not 
be, and it seems to be accepted that once in the canteen the 
employee is in the same position as he would be if the canteen were 
not physically separated from his place of work. But the employee 
must make the journey to and from the canteen, and this is where 
his difficulties begin. It seems that the Commissioners are no more 
immune than any other lawyer to the magic of the words “ public 
highway ’”’—no sooner are they uttered than confusion abounds. 
It is hard to find cogent to argument that since the highway is used 
by everyone an employee who must cross it to get to a staff canteen 
or any other “‘ mere amenity ” must be deemed to have gone outside 
the scope of his employment, and taken up risks common to all 
members of the public. No doubt the risk of injury is greater on 
the highway than it is within the factory premises, but the employee 
is seldom in a position to avoid taking this risk. 

Decisions on the matter of highways are many and, regrettably, 
somewhat various, but the general principle, as restated in R(I) 
16/68, seems to be this: “The law has always drawn a clear 
distinction between, on the one hand, an accident on premises, 
whether actually belonging to the employer or not, where the 
claimant has a right to be only because he is an employee, and on 
the other hand an accident on a public highway where everyone 
has a right to be.” The Commissioner in R(I) 16/68 goes on to 
assert another “ broad general principle,” that a person is in the 
course of his employment ‘‘ when he is doing something in discharge 
of a duty to his employer directly or indirectly, imposed upon him 
by his contract of service.” ? This test is, he says, still strictly 
applied in highway cases, though it has been “‘ relaxed somewhat ” 
iu its application to certain accidents on the employers’ premises, 
for example, during a teabreak. The almost ludicrous situation 
which results for the unfortunate employee whose staff canteen is 
on the other side of the street is illustrated by R(I) 88/59. The 
claimant was a bus conductor who during an off-duty period 
decided to have a meal in the staff canteen. He was not allowed to 


8 Bee Blovett v. Sawyer [1904] 1 K.B. 271. 


10 Bee BCI) 11/58. 
11 As overruled by B(I) 45/58. 
12 The claimant in this cese sustained an accident when he was crossing a public 


highway on his way to the pithead baths after he had clocked out. 
18 St. Helen's Colliery v. Hewtstom [1924] A.O. 59. 
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take his ticket machine into the canteen, and was advised by his 
employers to leave it at the transport office, on the opposite side 
of the road to the canteen. He was knocked down by a car while 
crossing the road to the office, The Commissioner held that the 
claimant was under no obligation to cross the road either to get 
to the transport office (since he was not obliged to leave his ticket 
machine there until the end of his tour of duty) or as part of his 
journey to the canteen (since he was not obliged to have a meal). 
No mention of special rules for accidents on highways was made in 
the decision, but in R(I) 16/68 the Commissioner has this to say 
about it: “In decision R(I) 88/59 the claim of a bus conductor 
failed where he suffered an accident crossing the road going to the 
canteen (sic), although he clearly would have been in the course of 
his employment before and after crossing the road.” Thus an 
employee on his way to a canteen (or indeed to a lavatory “) sheds 
any rights he may have under the Act the moment he sets foot 
on @ public highway. One can understand the concern felt by 
transport workers and their unions. 

It is clear from the highways decisions that the notion of duty is 
far from dead. What is not clear, however, is whether this principle 
is to be limited to highway cases.© In R(I) 20/61, a claimant 
who slipped on the pavement and injured himself was held to be 
entitled to benefit, since though he was enjoying a break in his 
tour of duty when the accident happened he was under a duty 
during the break to watch. his bus. It was said that “the general 
principle is that, when an employee has left his employers’ premises 
in a permitted break in his employment during which his duty 
to his employers is suspended, any accident which happens to him 
during that interval does not arise out of and in the course of his 
employment. If, however, his duty to his employers continues 
notwithstanding that he has temporarily left their premises, so that 
it can properly be said of him that he is still on duty at the time of 
the accident, then the accident will undoubtedly arise in the course 
of his employment, and may also arise out of his employment.” 
It would seem from this that duty is an essential element in all 
circumstances, particularly in view of the fact that the accident 
in R(I) 20/61 happened on the pavement and was brought about 
entirely by the claimant, not by a risk which attaches exclusively 
to the highway. Yet it is this very principle, as it is stated in 
Si. Helen’s Colliery v. Hewitson,!* which so offended the sensibilities 
of Lord Denning in the A.E.U. case. It is not, as he thought, a 
doctrine of the old law, destroyed by our present enlightenment, but 
it is to be hoped that his judgment will hasten its demise. 

Since during a permitted break an employee can be held to be 


14 RT) 45/58. 

15 Bee the A Tribunal’s decision in Mr. Onlverwell’s case ([1966] 9 W.L.R. 
97 at p. 99, and ger Lord Denning at p. 104). 

16 [1924] A.O. 59. 
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indulging in acts for his own personal purposes and at his own risk, 
what of breaks which are not permitted? The law here is curious. 
In Martin v. Lovibond ™ it was held that a drayman who left his 
dray to take a glass of beer at a public-house, and, as Cozens Hardy 
M.R. surmises, “ very probably for the necessary purposes of 
convenience,” was in the course of his employment when he was 
knocked down by a motor-car and killed on his way back to the 
dray. His stay in the public-house was brief, and such an event 
must have been anticipated by his employers since no specific 
arrangements had been made for his meals or “ other necessities 
of nature.” Decision CI 21/50 applied the same reasoning to the 
case of a bus conductress who made use of a ten-minute break in 
her duty to buy a cup of tea and go to the lavatory; even though 
neither the canteen nor the lavatory belonged to her employers, it 
was, said the Commissioner, ‘ an incident of her employment that 
in the course of it she should attend to the natural desires that 
would occur from time to time.” Similarly the Commissioner in 
R(I) 20/61** said that “it was indispensable for the normal 
fulfilment of his employment that [the claimant] should from time 
to time, in the course of an eight-hour tour of duty, walk the streets 
for necessary purposes,” a sentiment with which few of us can fail 
to agree. Decision CI 21/50 was, however, overruled by R(1) 45/58, 
and distinguished trom Martin v. Lovibond on the grounds that the 
bus conductress was injured during a permitted break (though not 
necessarily a teabreak), whereas the drayman was injured during a 
break which was not permitted but which nevertheless his employers 
must have foreseen when the contract of employment was made. 
The position therefore seems to be that permitted breaks can be 
classified as either those intended by employer and employee to be 
teabreaks, or those of a neutral kind which can be used for any 
purpose, and that both must be distinguished from breaks which are 
foreseeable, though not permitted (in the sense that their timing and 
duration are not imposed by the employer). Legitimate teabreaks 
and foreseeable breaks may be in the course of employment; other 
permitted breaks are very likely not. Whether a Martin v. 
Lovibond sort of break is any more foreseeable than that a bus 
conductress will use a ten-minute permitted break to have a cup 
of tea and go to the lavatory is at least questionable. Indeed, as 
counsel for the A.E.U. pointed out in Ew p. A.E.U.," “ If youshave 
a teabreak in any factory in 1965 it must surely be in the 
contemplation of both parties that someone would overstay the 
break.” 

What if tea or a meal is taken after work has finished? Prima 
facie, anything done outside working hours will not be in the course 
of employment,** but it has been held that a meal provided after 


17 [1914] 2 K.B. 237. It is interesting to note that this is a highway case. 
18 Ses above. 19 The Times, October 91, 1985. 
2° OT 190/40; R(1) 53/52. 


804 THE MODERN LAW REVIEW Vor. W 


work by an employer as part of the employee’s remuneration is 
something incidental to the employment and therefore in the course 
of employment. -“It is true,” the Commissioner says in R(I) 
15/55, “ that [the claimant] was not obliged to eat it, any more 
than she was obliged to collect the wages she had earned, but if she 
were to obtain due fulfilment of her contract of service it was 
necessary for her under that contract to remain in the canteen and 
there eat her dinner ’?—an ingenious if somewhat unconvincing way 
round the stumbling-block of “ duty.” If there is no such arrange- 
ment between the employer and the employee, we are again 
presented with the difficulty of journeys to or from the canteen, 
since the route taken will often coincide with the route the employee 
would have taken anyway in order to leave the work premises. 
In R(I) 60/54, the claim of a workman who slipped on icy ground 
on his way to the canteen for a cup of tea after work was allowed, 
because he “had not deviated towards the canteen’? when the 
accident occurred. “‘ He would have traversed the spot where he 
fell if he had been going straight home by the normal and permitted 
route of egress.” In R(I) 14/61, however, a part-time clerical 
worker who, having taken lunch in the staff canteen, slipped and fell 
on the stairs she would have used had she left the i 
immediately on finishing her work was held not to be entitled 
to benefit. Must the distinction between these two cases be taken 
to be that in one the employee was on the way into the canteen 
and in the other on the way out? 

The difficulties inherent in the phrase “ arising out of and in 
the course of employment ” are apparent; consideration should 
perhaps therefore be given to the question whether an alternative 
formula can be devised. The Commissioners have themselves 
recently attempted to do this, by suggesting in R(I) 2/68 that 
the proper test might be whether the accident was caused by a 
“ risk of the employment ”’ or a risk created by the employee. The 
claimant in this case was injured when his cigarette lighter ignited 
escaping gas, thus causing an explosion. 

“ Looking at the matter in a common-sense fashion, there were 
in our judgment ™ two causes of this accident; the act of the 
claimant in operating his lighter and the presence of an 
explosive mixture of Ge and air. The latter was dangerous, 
and the danger was clearly a risk of the claimant’s employment. 
Prita facie, therefore, mah accident arose out of the employ- 
ment. The remaining question is whether the claimant’s act, 


which was done for his own personal Med parte added u 
different risk, which was the real cause of the accident. In our 
judgment this act did not do so. The operation of the lighter 
and the relighting of the cigarette would have represented a 
minimal (if any) interference with the claimant’s work. 
Smoking was permitted. The accident happened at the 


21 This was a decision of a Tribunal of Commissioners. 
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claimant’s place of work. . . . One of the dangers of the 

presence of the gas was of fire or explosion. The claimant’s 

act... did not make a different danger or create a fresh one.” 
While this decision represents a more liberal attitude on the part 
of the Commissioners towards smoking at work where this is 
permitted by the employers, it is doubtful whether it amounts to 
anything more. Mr. Culverwell’s accident could have been held to 
arise from an employment riak since he was not in a prohibited 
part of the factory when it happened, and since the danger of 
being struck by a fork-lift at that place was constant. He was not 
by being there at that particular time creating an additional 
risk: he was refused benefit simply because he was acting outside 
the scope of his employment in extending his teabreak, just as 
the claimant in B(I) 2/68 was acting within the scope of his 
employment in lighting a cigarette. The Commissioner’s test also 
bears a striking resemblance to the concept of “ added peril,’’ yet 
another evil of the old law which Lord Denning thinks is no longer 
with us. Thus, though we cannot but welcome a plea for 
common sense, it seems that R(I) 2/68 is no more than a restate- 
ment of the old test. 

It is clear, however, that for so long as it is thought necessary 
to retain the distinction between incapacity by reason of industrial 
injury and other sorts of incapacity, then some definition of employ- 
ment must be found. If accidents “‘ at the place of employment ” 
entitled the injured employee to benefit, then the problem of lunch 
hours, teabreaks and any other authorised or unauthorised inter- 
ruptions could fairly easily be solved, provided only that the 
employee did not leave the work premises. But, see-saw fashion, 
other problems appear: what of mobile workers such as travelling 
salesmen, busmen and many others; what of employees who work 
at home? The sort of cases not covered by the “ place of employ- 
ment ” test will often be included within the ambit of a test based 
on hours of employment, that is, one which determines simply 
whether the accident happened “in the course of employment ” 
rather than whether it arose “out of and in the course of 
employment.” But if this latter suggestion be adopted to the 
exclusion of the first, the meal-break cases reappear, and with them 
those cases of injuries sustained outside hours of employment but 
on work premises.* Thus ‘‘ at the place of or in the course of 
employment ’? may bring us a little nearer to a solution. Alterna- 
tively, the first limb of the present formula, which requires that 
the accident arise “ out of the employment,” could be retained, but 
not as an essential element; thus the formula would become “ out 
of or in the course of employment.” 

This latter test has been adopted in the Australian state of 


23 R, v. Industrial Injuries Commissionor, ex p. A.B.U. [1988] 2 W.L.R. 97 at 
. 104, 
13 $s, for instance, the pithead baths cases. 
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Victoria: under the Workers’ Compensation Acts of that state any 
employee who suffers personal injury (by accident) ™ arising out of 
or in the course of his employment is entitled to compensation. 
Furthermore, injury by accident is deemed to arise out of and in 
the course of employment if the accident occurs (a) while the 
worker is attending his place of employment, or while he is 
temporarily absent during an “ ordinary recess” and not during 
that absence voluntarily running any ‘“‘ abnormal risk of injury ”; 
or (b) while he is travelling between his home and his work, or 
between home or work and any training school which he attends, 
provided that he makes no “‘ substantial interruption of or deviation 
from ” his journey for a ‘‘ reason unconnected with his employ- 
ment” before the injury is incurred.* ‘‘ Injury” is defined as 
“any physical or mental injury or disease’ and includes “the 
aggravation, acceleration or recurrence of any pre-existing injury 
or disease as aforesaid ’’; ‘‘ disease’? includes ‘‘ any physical or 
mental ailment disorder defect or morbid condition, whether of 
sudden or gradual development and also aggravation acceleration or 
recurrence of any pre-existing disease as aforesaid.” ™* In James 
Patrick & Co. Pty. Lid. v. Sharpe?" the Privy Council held that 
an employee who died on his way to work from a heart attack 
which was, as the headnote puts it, ‘‘ unexpected and not designed 
by him ” was entitled to compensation under the Victorian legisla- 
tion. No causal connection between the employment and the injury 
needed to be shown since the injury need not arise out of the 
employment; and the disease (or its “‘ aggravation acceleration or 
recurrence ’’) which constitutes injury by accident need not be 
brought about by an event connected with the employment or 
indeed by any external event whatsoever. 

It is significant that in Victoria, where the employer pays, and 
must be expected to pay only for industrial injuries, such a blurring 
of the dividing line between different sorts of injuries is thought 
possible. If a system of state insurance is in operation it would 
seem that little exception to this blurring could be taken. But so 
long as industrial injury benefit is paid at a higher rate than other 
national insurance benefits, industrial injuries must remain in a 
separate, if somewhat artificial, category.™ 

Jonora Rrm.* 


24 These words were repealed by the Workers’ Compensation Act 1958, s. 4 (1). 
25 Workers’ Compensation Act 1951, s. 8. 
Act 


26 Workers’ Com 1051, s. 8 
T [1954] 8 All E.R. 218. 
28 her rate is preserved in the National Insurance Act 1966. 


* 1L.B.; Research Officer, Legal Research Division, London School of Hoonomios. 


THE ENFORCEABILITY OF A COVENANT 
TO CREATE A TRUST - 


« Warne the parties to a marriage settlement covenant to settle 
after-acquired property, and property falling within the covenant 
is later acquired, but not conveyed to the trustees, then those 
beneficiaries who are within the marriage consideration may sue 
to enforce the covenant, even if the limitation period has run out. 
But if it is the next of kin (and so volunteers) who sue as benefi- 
ciaries over, they will not succeed, for equity will not assist a 
volunteer.” That is the orthodox statement of principle for which 
Re Plumptre’s Marriage Settlement’ and Pullan v. Koe’ are 
authority. The principle is now well established, but the reasons 
on which it is based are not entirely free trom difficulty, and this 
article is directed towards examining these problems. 

In Re Plumptre’s Marriage Settlement * the settlement contained 
the usual covenant to settle after-acquired property: in 1884 the 
husband invested some money in his wife’s name; she later sold 
this stock, reinvesting the proceeds in her own name, in which state 
they remained until her death, intestate and without issue, in 1909. 
In an action to enforce the covenant, Eve J. held that the money 
fell within the covenant, but that it could not now be claimed. 

No action could be brought on the covenant at law; the breach 
had occurred in 1884, and the limitation period had by now expired, 
thus defeating any action at law—Spickernell v. Hotham.” The 
plaintiffs must therefore seek the help of equity, but since they 
were volunteers, that help would not be forthcoming; nor would 
the principle that ‘ equity looks on as done that which ought to be 
done ” assist them, for, as Lindley L.J. had said in Re Anstis *: 

“ But this rule, although usually apa in general terms, is 
by no means universally true. ere the obligation to do 
what ought to be done is not an absolute duty, but only an 
obligation arising trom contract, that which ought to be done 
is only treated as done in favour of some person entitled to 
enforce the contract as against the person liable to perform it.” 

In Pullan v. Koe” the facts were almost identical except in the 
all-important respect that the claimants were within the marriage 
consideration, and not therefore to be treated as volunteers 
—Attorney-General v. Jacobs-Smith.* This enabled Swinfen-Hedy 
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Kay 669. 
31 Uh.D. 506 at p. 60 
Ch. 9. 
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J. to hold, distinguishing Re Plumptre’s Marriage Settlement," that 
the moment the property came to hand it was bound by the 
covenant and impressed with a trust. The Statute of Limitations 
did not affect this, for a trustee is not allowed to plead the statute 
in respect of trust property which is stil] in his hands. 

The underlying reason for the imposition of this trust is well 
explained by two dicta of Jessel M.R. to which the judgment 
referred; the first of these is found in Smith v. Lucas,’ where the 
Master of the Rolls had said: 

“It has been said that the effect in equity of this covenant 
of the wife, as far as she is concerned, is that it does not bind 
her personally, but that it binds the property under the 
doctrine of equity that that is to be considered as done which 
ought to be done. That is in the nature of ific performance 
of the contract, no doubt. If, therefore, this is a covenant to 
settle the future acquired property of the wife and nothi 
further is done by her, the covenant will bind the property. 
And in Collyer v. Isaacs" he said: 
“ A man can contract to assign property which is to come into 
existence in the future, and when it has come into existence, 
ity, looking on as done that which o ht to be done, fastens 
aE property, and the contract to assign then becomes 
a complete assignment.” 

In short, the legal title to the property remains in the covenan- 
tor, but the equitable interest passes at once; there is thus a notional 
performance which makes the covenantor a constructive trustee. 
This was an essential step in the reasoning of Pullan v. Koe 1° for 
only by invoking the exception in regard to trustees who have trust 
property still in their hands could the Limitation Act be avoided. 
But this doctrine requires closer examination before it becomes clear 
why it would not avail the plaintiffs in Re Plumptre’s Marriage 
Settlement. The maxim that equity will not assist a volunteer 
is not of itself a sufficient answer, for equity will always assist a 
beneficiary under a trust, even though he is a volunteer. 

The crucial point is that this constructive trust is “in the nature 
of specific performance.” * And so, as was said in Holroyd v. 
Marshall,” as soon as the contract becomes specifically enforceable, 
that same instant the property passes in equity. Equity, however, 
does not recognise a seal as importing consideration, and so a 
voluntary covenant may never be specifically enforced. In Pullan 
v. Koe ` this difficulty was avoided by the marriage consideration; 


1 
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but in Re Plumptre’s Marriage Settlement 1 also the settlement was 
for marriage consideration, and it was only the fact that the 
claimants there were volunteers that distinguished it from the 
former case. Itis clear, therefore, that specific enforceability is not 
enough; the remedy of specific performance must also be available 
to the actual plaintiffs. This might seem to suggest that equity looks 
to the character of the ultimate claimant to determine whether or 
not the property was bound by the covenant from the moment it 
came to hand. This may be so, but a better rationalisation might 
be that the trust floats above the property, only crystallising at the 
instance of some favoured person—in other words, one who has 
given value, 

Thus far the distinction made has been between the principal 
beneficiaries who are almost invariably within the marriage con- 
sideration, and the beneficiaries over, who equally invariably are not. 
But suppose that A covenants with B that he will convey to B 
a sum of money which is to be held on trust for X and Y jointly, 
and X has given value, but Y has not. So far as X is concerned, 
equity at his instance would fix A with a constructive trust. But 
it seems clear from the remarks of Lindley L.J. in Re Anstis ** that 
it would not be open to Y to enforce the covenant on the ground 
that the value given by X had made A a constructive trustee, 
because as far as Y is concerned, that is res inter alios acta; and 
this was the view taken in Re Cook’s Settlement Trusts.” Equity 
would only intervene at the instance of X, whose action for specific 
performance would incidentally benefit Y—Davenport v. Bishopp.** 
But Y cannot himself take steps to enforce the covenant. 

At first sight the decision in Re Ralli’s Will Trust seems 
to suggest that volunteers may sometimes enforce covenants to 
create trusts in their favour, but this impression is misleading. 
There, W made a marriage settlement containing the usual 
covenants to settle after-acquired property. At that time she was 
entitled to an interest under R’s will, subject only to the prior life 
interest of her mother M. W died in 1956 without having performed 
her covenant and without issue. M did not die until 1961 when, by 
a curious coincidence, X was the sole surviving trustee of W’s 
marriage settlement and also of the trusts of R’s will. The point 
now arose whether he held W’s interest for the benefit of her estate 
or for the beneficiaries under her marriage settlement, who were 
volunteers. Buckley J. held that since X, as trustee of W's 
marriage settlement, was in posseasion of the trust property, the 
trust was completely constituted, and the fact that the beneficiaries 
were volunteers was thus irrelevant: they were not required to 
make out a positive claim to the property, but only to resist the 
18 [1910] 1 Ch. 609. 

16 81 Oh.D. 506 at p. 608. 
iv Ch. 902. 
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claim of some other person to oust them. No such superior equity 
was present. This case, therefore, does no more than reiterate the 
rule that once an obligation has been performed it can not be 
undone merely because performance could not have been enforced 
in the first place. ; 

Real difficulty is, however, caused by Fletcher v. Fletcher.” A 
covenanted with trustees that if X and Y, his illegitimate sons, 
should survive him, his executors should within twelve months of 
his death pay to the trustees a sum of money to be held on trust 
for such of his aforementioned sons as should survive him and 
attain their majority. The deed was not communicated to anyone, 
but was found among A’s papers after his death, and X satisfled 
the stipulated conditions. Wigram V.-C. held that there was a 
valid trust in his favour. i 

He recognised that equity will not assist a volunteer, but thought 
that that proposition, although often true, was too widely stated; 
in cases where the covenantor had subjected himself to a liability 
at law, and that obligation came regularly to be enforced in equity, 
the observation that the claimant was a volunteer was of no value 
to the defendants. 

£ According to the authorities I cannot, I admit, do anything 
to perfect the liability of the author of the trust if it is not 
already perfect, This covenant, however, is already perfect. 
The covenantor is already liable at law, and the court is not 
called upon to do any act to perfect it.?? 11 

The true ratio of the decision is not, however, entirely clear. 
The actual result might suggest that, despite his express denials, 
Wigram V.-C. was in fact perfecting an imperfect obligation and 
enforcing the covenant. If that were so, then it could be said 
that the decision was wrong. It was, however, accepted by Lindley 
L.J. in Re Patrick," where he said: 


** But if the settlor could have been sued at law by the trustees 
of the settlement for the amount of the debts got in by him, it 
follows that his estate is liable also in equity for the same 
amount on unds quite distinct from those which were 
discussed at fhe Bar, and have been dealt with in the earlier 
part of this judgment—see Fletcher v. Fletcher. ” 


Lindley L.J. appears to have accepted Fletcher v. Fletcher ™ 
as showing that where there is an already perfected obligation at 
law, equity recognises a concurrent obligation and enforces it. This 


comes dangerously near to making a voluntary covenant i 
enforceable, which is heresy. However, it is submitted that the 
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to bring an action on the covenant at law, then it would be quite 
reasonable to combine the proceedings, and this view is supported 
by Re Cook’s Settlement Trusts,%* where Buckley J. regarded the 
covenant in Fletcher v. Fletcher * as creating “a debt enforceable 
at law . . . capable of being made the subject of an immediate 
trust.” : 

To sum up the position so far, as Lord Eldon put it: 

“If you want the assistance of this court to constitute you 
cestui que trust, and you have not given value, you shall not 
have that assistance,” 
But, as regards those who have given value, equity protects their 
position by declaring that as soon as the property in question came 
to hand it was bound by the covenant and impressed with a trust, 
which continues even beyond the limitation period. 

Is the position of a volunteer, therefore, completely hopeless ? 
To this question one could reply with confidence that it was not 
and that such rights as they had at law remained unimpaired, were 
it not for the decisions in Re Pryce and Re Kay’s Settlement.™ 
These cases have been closely examined in two recent articles," and 
are only shortly dealt with here. 

In Re Kay’s Settlement Simonds J. followed Re Pryce, where 
prospective trustees had asked whether they should take action at 
law for breach of a voluntary covenant to settle property. Eve J., 
after noting that since the Judicature Acts had abolished the distino- 
tion between courts of equity and common law courts, the same 
defences were now available in all divisions of the High Court, and 
that in case of conflict equity prevailed, then rather surprisingly 
held that since the covenant could not be enforced in equity, there- 
fore no action lay upon it at law. The trustees were therefore 
directed not to sue. 

This reasoning is open to question. As Professor Elliott has 
pointed out, the question put by the trustees was “ are we under a 
duty to sue? ”, which Eve J. rephrased as “ ought we to sue? ”, 
which means the same thing, except that a negative answer comes 
out as “ You ought not to sue,” whereas the proper reply should 
have been “ You are not bound to sue.” 

Secondly, it looks as though Eve J. fell into the “ fusion 
fallacy ”: equity and law were not fused by the Judicature Acts; 
they are merely administered in the same courts, and equity only 
prevails over law where there is a direct conflict. But in Re Pryce *° 
there was no conflict, since equity has never regarded a refusal to 
grant specific performance as prejudicing rights of action at law. 


as Elluon v. Ellison (1803) 6 Ves. 658 at p. 662. 
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Lord Eldon was particularly careful to make this distinction in 
Mortlock v. Buller,’ where in dismissing a claim for specific 
performance he said that the plaintiff should be left to his rights, if 
any, at law. 

Re Pryce seems wrong on authority also since there are a 
number of cases, decided since the Judicature Acts, in which the 
right of the trustee-covenantse to sue for breach of covenant has 
been taken for granted—see Re Parkin”? and Re Cavendish- 
Browne’s Settlement Trust,?? both of which were decided after the 
passing of the Judicature Acts. 

Davenport v. Bishopp™ is a good example; the claimant H 
was himself within the marriege consideration, but in the cir- 
cumstances which obtained there the gift over to the next- 
of-kin was bound to take effect, so that the ultimate bene- 
ficiaries were volunteers. It was argued, therefore, Nae 
although H was clearly entitled to the life interest 
to him by the settlement, the covenant should not be pee 
beyond that, for that would be assisting volunteers. It was held, 
however, that the covenant must be enforced in its entirety, 
because, inter alia, the court would not divide up the action so as to 
compel the ultimate beneficiaries to bring an action for damages 
for breach of covenant in so far as it was not specifically enforced 
by H. And Knight Bruce V.-C. added that as far as he was 
aware there was no equity to prevent the trustees of the settlement 
from proceeding against the covenantor at law for the benefit of 
the ultimate beneficiaries.** 

It is hard to resist the conclusion that Re Pryce ** and Re Kay’s 
Setilement,*’ if pressed to their logical conclusion, would make a 
voluntary covenant no longer actionable at law—indeed, it was in 
effect so argued in Cannon v. Hartley,** where Romer J. had to 
distinguish these two cases in order to allow a direct covenantee to 
recover damages. Such a proposition is clearly unacceptable, and 
it is very hard to see why the mere interposig of a trustee should 
upset the normal right of a covenantee to maintain an action at 
law on the covenant, even if those who will benefit are in fact 
volunteers. No reason was seen in Fletcher v. Fletcher ** why the 
trustees should not sue at law, and in Davenport v. Bishopp *° 
Knight Bruce V.-C. took the matter even further: 


“ The surviving trustee of the settlement . . . may be thought 
to be a trustee of the covenant for the benefit of (H) and of 
(the ultimate beneficiaries).’’ 


31 (1804) 10 Ves. 293. 32 [1802] 8 Ch. 510. 
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This extract suggests that the trustees in such cases have a duty 
to take action on the covenant because they hold this right of action 
as part of the trust property. This is what Professor Hornby has 
argued, suggesting that there is a completely constituted trust of 
a chose in action.“ Fletcher v. Fletcher ®* is general support for 
such an argument in that it must, whatever its true ratio, be taken 
as recognising some rights in the beneficiaries to compel the trustees 
to take action on the covenant. 

The actual decision in Stone v. Stone “ seems at first to support 
this view. S recited in a deed that he had agreed to pass £1,000 to 
G, who was to invest it in the joint names of S and G, to be held 
on certain trusts; that this sum had already been paid to G; and 
that within twelve months S would pay over a further £1,000 to 
be held on the same trusts. Neither sum was in fact ever paid. In 
an action against S’s estate it was held that as regards the second 
£1,000 the claim must fail since the limitation period had expired, 
but that the first £1,000 could be recovered, since S had made 
himself a trustee to that extent and the limitation period did not 
therefore apply. 

The report is too short for the ratio to be clear. At one stage, 
the language used suggests that trustees commit a breach of trust 
by allowing a covenant to be barred by lapee of time, for ‘S had 
made himself a trustee of the covenant and was bound to see it 
carried into effect.” But in that case, why had not S also made 
himself a trustee as regards the second £1,000? 

There are two possible explanations for this problem. The first 
rests on the fact that S recited in the deed that he had already 
paid the first sum to G. G was to invest it in the joint names of 
S and himself, and had that been done, S would have been a trustee. 
Perhaps, therefore, this recital operated as an estoppel to prevent 
S trom denying that he had paid £1,000 to G. There being no such 
recital as regards the second £1,000, S was not a trustee of that sum. 

Alternatively, it may be that this is a case of marriage considera- 
tion. The deed was a post-nuptial one, but in pursuance of an ante- 
nuptial agreement, the precise terms of which are not stated. 
Tf the agreement was to settle only £1,000, then only the first £1,000 
mentioned was supported by marriage consideration, and to that 
extent the covenant could be enforced on the same basis as in 
Pullan v. Koe. The second £1,000, being a mere afterthought, 
would not be supported by marriage consideration, and the limita- 
tion period would thus defeat any claim to recover it. If either of 
these two explanations is correct, then Stone v. Stone“ is no 
authority for saying that the trustees are under a duty to sue. 

In Milroy v. Lord“ A by a voluntary deed purported to assign 
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some shares to B to be held on trust for X. Because of formal 
defects, the deed could only operate as a contract to assign the 
shares. B had a power of attorney enabling him to transfer A’s 
shares and to receive the dividends, and by exercising this power he 
could validly have transferred the shares into his own name, thus 
completely constituting the trust. But he never did so, and it was 
held that he was under no duty to do so without instructions from 
A. But the court avoided saying that a trustee owes no duty ever 
to see the covenant carried into effect, but based itself on the 
narrower ground that since B held the power as agent for A, he 
could only be directed to exercise it if his principal could also be 
so directed, which he could not. This case, therefore, is what might 
be called ‘‘ negative support ” for Professor Hornby. 
However, in Re Ralli’s Will Trust,“* Buckley J. rejected the 
suggestion that the trustees have a duty to sue in such cases: 
«. . . nor seemingly, would the court have regarded it as 
unconscientious in the (trustee) to have abstained from 
enforcing the covenant, either specifically or in damages, for 
the reason, apparently, that he would have been under no 
obligation to obtain for the volunteers indirectly what they 
could not obtain directly.’’ 

This dictum, coming as it does after Professor Hornby’s article,“ 

must be taken to have weakened the argument advanced there. 

On the other hand, there is nothing in Re Ralli’s Will Trust to 
suggest that the trustees may not bring an action on the covenant 
if they so wish, although they can not be compelled to do so. And 
although in Re Cook’s Settlement Trusts ** the trustees were 
directed not to sue, the reason for this seems to have been that as 
a matter of construction the covenant was held not to apply to 
the particular circumstances in question there: Buckley J. was 
careful to say no more than that the beneficiaries “ are not, in my 
judgment, entitled to require the trustees to take proceedings to 
enforce the covenant.” “* But once again, the ambiguous words 
“ought” and “ought not” were used, and it is submitted with 
great respect that it is a pity that the opportunity was not taken 
of discrediting Re Pryce *° and Re Kay’s Settlement *? to the extent 
that they are authority for saying that even willing trustees should 
be directed not to sue. 

However, subject to the point of construction, the beneficiaries 
would have succeeded, had they been able to establish an 
«í immediate settlement of the obligation created by the covenant,” 
in which case, apparently, the trustees could be compelled to sue. 
But they failed in this because a distinction was drawn between a 
debt, which can be the subject matter of an immediate trust, even 
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if it is only to arise in the future, as in Fletcher v. Fletcher," or on 
some contingency, and a covenant to settle after-acquired property, 
which may in fact never be acquired, which can not.*? 

It seems, therefore, that apart from cases where there is an 
immediate settlement of the obligation created by the covenant, and 
cases where, as in Re Ralli’s Will Trust,"* the covenant itself is 
construed as an express declaration of trust over the property 
covenanted to be settled, only those who have given value may 
enforce a covenant to settle property. Whether or not the trustees 
may, if they so wish, take action at law on the covenants, and thus 
benefit volunteers, is an open question in view of Re Pryce and Re 
Kay’s Settlement, but it is submitted that these two cases ought 
not to be regarded as good law. 

It may be, however, that this preoccupation with the question 
of consideration, and the consequent assumption that all who are 
volunteers are completely without rights in equity, is not entirely 
correct. This suggestion rests on a theory of Professor S. J. Bailey 
that equity will sometimes assist those who are specially the objects 
of the settlement, even if they are volunteers. It must, however, 
be made clear at the outset that since Professor Bailey made this 
suggestion, Buckley J. has rejected an argument in substantially 
the same terms and thus severely weakened this argument—see 
Re Cook’s Settlement Trusts." 

The theory derives from the judgment, accepted by both the 
other members of the court, of Cotton L.J. in Re D’ Angibau,** 
part of which reads: 

“Tf the court enforces a contract to create a trust, whether 
contained in a marriage settlement or in any other settlement, 
it will enforce it in its entirety. But as a rule the court will not 
enforce a contract as distinguished from a trust, at the instance 
of ms not ies to the contract. Colyear v. Countess of 
Mulorave.”” e court would probably enforce a contract in 
& marriage settlement at the instance of the children of the 
marriage, but this is an exception from the eral rule in 
favour of those specially the objects of the s pru 

Similar sentiments can also be found in the earlier case of 
Fletcher v. Fletcher,” where it was said: 


f. . . when the transaction is of such a nature that there is no 
doubt of the intention of A, while dealing with his own 
property, to constitute B a trustee for C, and B has accepted 
the trust, may not C be in a position to enforce the legal right 
which the trust deed confers upon him? .. . It is an extra- 
ordinary proposition that nothing being wanted to perfect the 
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liability of the estate to pay the debt, the plaintiff has no right 
in equity to obtain the benefit of the trust. 

Since Re D’Angibau, however, the emphasis has been on the 
question of whether or not value has been given, and the suggestion 
that equity might assist those specially the objects of the settlement 
has received little notice. But in Cannon v. Hartley *° Romer J., 
after remarking that everything in the judgment of Cotton L.J. in 
Re D’Angibau was well established, went on to say: 


“ Now it opp are to me that neither Re Pryce ** nor Re Kay's 
Settlement any authority for the proposition submitted to 
me on behalt of the defendants. In neither case were the 
claimants parties to the settlements in question, nor were they 
within the consideration of the deed. en volunteers were 
referred to in Re Pryce, it seems to me that what Eve J. 
intended to say was that they were not within the class of 

‘non parties,’ if I may use that expression, to whom Cotton 
L.J. recognised in Re D’Angibau that the court would afford 
assistance. In this case, the plaintiff, although a volunteer, 
is not only a party to the deed of separation but is also a direct 
covensntee under the very covenant on which she is suing.” ® 

Academic opinion has also touched on this point: Professor 
Marshall has suggested that if A contracts with B for the benefit of 
C, if the contract is on the footing thet B is trustee for C, C may 
enforce the contract, because “ the strength of the declared trust 
overrides the objection that he is a volunteer.” * And in Nathan * 
he said that a voluntary covenant to settle a fixed sum of money 
was on the same footing as a trust completely constituted, but only 
as regards immediate objects of the promise, and not mere after- 
thoughts such as the next-of-kin in the marriage-settlement 
cases. 

It is clear that in the marriage-settlement cases, to proceed on 
the theory that equity will assist those specially the objects of 
the settlement will produce exactly the same results as the marriage- 
consideration rule—except, probably, where the limitation period 
has run out. But this theory is not only consistent with all those 
cases, but has the additional advantage that it is also consistent 
with Fletcher v. Fletcher,** which is not easily explained on the 
basis of consideration. 

The crucial question is whether or not equity will grant specific 
performance in such cases: for only if it will do so can the construc- 
tive trust, which in Pullan v. Koe *’ defeated the Limitation Act, be 
imposed upon the covenantor. Professor Marshall’s statement that a 
voluntary covenant to settle a fixed sum of money is on the same 
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footing as a trust completely constituted as regards the immediate 
objects of the promise, and the remark in Fletcher v. Fletcher that 
where a valid legal obligation comes regularly to be enforced in 
equity, the fact that the plaintiffs are volunteers does not help the 
defendants, might seem to suggest that equity would grant specific 
performance. But it is submitted that this is not so, although in 
many cases the result will be the same—to take Professor Marshall’s 
point, where a fixed sum of money is involved, damages will yield 
the same as specific performance. 

There is no reason in principle why equity should grant specific 
performance. If it is a fallacy to say that the interposing of a trustee 
upsets the normal right of a covenantee to sue on the covenant at 
law, it is no less a fallacy to say that whereas if A makes a voluntary 
covenant with B, B cannot specifically enforce it, yet if B is 
trustee for C, then specific performance is available. 

Nor is there authority for such a suggestion: throughout 
Fletcher v. Fletcher Wigram V.-C. stressed that he was only giving 
effect to a legal obligation. Although he said that the rule that 
equity will not assist a volunteer had been too widely stated, he was 
quite emphatic throughout that equity would give the covenant no 
force beyond what it had at law. Equity’s assistance here lay, as 
has been said above, in allowing the beneficiary to compel the 
trustee to enforce the covenant at law. And although the judgment 
in Stone v. Stone ** is unsatisfactory, it is quite clear that had equity 
been prepared to grant specific performance of any covenant to set 
up a trust for the benefit of a particular person, the plaintiffs must 
have been successful in their claim to the second £1,000 there, since 
in that event a constructive trust would have been imposed upon the 
covenantor, which would have defeated the Limitation Act. 

Accepting, therefore, that equity would not grant specific per- 
formance in such circumstances, the argument that equity assists 
those specially the objects of the settlement may be summarised 
as follows: 

As far as the parties to and issue of the marriage are concerned, 
their position remains unchanged; indeed Cotton L.J. in Re 
D’Angibau** referred to them as examples of those whom equity 
would assist. Being within the marriage consideration, they are 
able to obtain specific performance of the covenant, 

x Cannon v. Hartley '° settled any doubts there may have been as 
to those who are parties to the covenant on which they sue; the 
common law remedies are open to them, but not the equitable 
remedy of specific performance, unless they have given value, 
' Re Pryce ™ and Re Kay’s Settlement ™ have no application here. 
All this was scarcely in doubt. But the “‘ non party ” beneficiary 
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under a voluntary covenant is given an improved status by this 
new theory, for, if he is specially the object of the settlement, 
equity will assist him, not by granting him specific performance, but 
by allowing him to compel the trustee to take action at law. . 

This assistance is available only to primary objects of the settle- 
ment, and not to secondary objects, such as the next-of-kin in the 
marriage-settlement cases, who are only included as beneficiaries 
over in case the principal beneficiaries should fail to take under the 
trust. And the assistance is available only if the limitation period 
has not expired. 

Anyone who cannot bring himself within these limits is a “‘ true” 
volunteer, and his position depends largely upon whether or not 
Re Pryce and Re Kay’s Settlement are correct. The better view 
seems to be that the trustees may take action on the covenant if 
they so wish, and in that case the “ true ” volumteer benefits: but 
he lacks the power to compel the trustees to do so. 

However, as has been mentioned above, this theory has been 
much weakened by the recent decision m Re Cook’s Settlement 
Trusts.”> In that case an argument substantially the same as this 
theory was advanced, but Buckley J., while recognising that it had 
attractions, felt that it was against the general tenor of authority, 
and he therefore came, albeit with a certain degree of regret, to the 
conclusion that the argument was not well founded. 

If this is correct, then consideration remains the sole test, and 
except for the cases where there is an immediate settlement of the 
obligation created by the covenant, or cases where the covenant is 
itself an express declaration of trust, a person who has given 
no consideration is never able to take any action to enforce a con- 
tract made between two other persons to set up a trust for his 
benefit. 

The position, however, is still, in theory at any rate, open, and 
the rejection in Re Cook’s Settlement Trusts of the argument that 
equity will assist the volunteer who is also specially the object of a 
trust that some person has covenanted to set up is not necessarily 
final, both because the decision, being a decision at first instance, 
is itself not binding, and also because, in view of the decision on the 
construction point, it was in any case obiter. But these are mere 
technical objections, and the hope with which this article is con- 
cluded, that this theory will find acceptance in the future, is, 
therefore, necessarily a faint one.” 

Duncan MaTurson.* 
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REPORTS OF COMMITTEES 


Ware Parre: “ Toe Camp, THe FAMILY AND THE 
Youna OrreNDER ’’? 


Few will question the importance of concentrating attention on the 
prevention and control of juvenile delinquency, or the urgent need 
for significant reform of the present juvenile court system. Whether 
this should be undertaken before a comprehensive review of the 
penal system as a whole? is more debatable, since our knowledge of 
the causes of crime and the decisions to be taken to eradicate or 
control them must inevitably determine our approach to the problem 
in its earlier stages. The decision to publish the provisional 
proposals contained in the White Paper entitled ‘‘ The Child, The 
Family and The Young Offender’? can perhaps be justified by 
the greater prospects of success to be gained from continual 
experimentation at this level and the widespread belief that adult 
criminality is largely determined by the influences and experiences 
of childhood and adolescence. 

In place of the existing categories of youthful delinquents ° based 
on jurisdictional and other divisions at the ages of ten, fourteen, 
seventeen and twenty-one years, it is proposed to create two 
institutions for dealing with children and young persons under the 
age of sixteen years, namely, Family Councils and Family Courts, 
and a special Youth Offenders’ Court to exercise criminal jurisdic- 
tion over persons between the ages of sixteen and twenty-one years. 
The decision to draw a clear dividing line at the age of sixteen 
years is surely quite realistic, for, as the White Paper observes: 

“í Sixteen will soon be the upper age for compulsory school 

attendance. It marks a significant stage in the lives of many 

young people. It is the age at which they begin to earn, at 

which many may leave home, at which they may marry.” 
(para. 9). 

It will be convenient, therefore, to summarise the White Paper’s 
proposals under these two broad headings. 


Children and Young Persons under Siateen 


The main purpose of the proposals for this age-group is to remove 
such delinquents, as far as possible, from ‘‘. . . the ambit of the 


1 Cmnd. 2743, 

2 The Royal Commission on the Penal System, appointed in 1064, has since been 
dissolved without rendering a report. 

3 The word ‘‘ deknquent"’ has been used to refer to all young persons who are 
brought before a court, and although the writer's remarks are mainly directed 
to those “ delinquents '’ who are charged with criminal offences, they apply with 
almost equal force to other cases. 
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criminal law and of the courts, and to make, if possible with the 
agreement of their parents or guardians, such arrangements for 
their welfare as are appropriate.” + Every person under the age of 
sixteen years who is thought to have committed an offence, or 
to be in need of care, protection or control, or to have failed to 
attend school, would in the first instance appear before a Family 
Council, whose proposed powers could only be exercised where the 
facts are not disputed and, with one exception, in agreement with 
the young person’s parents, Subject to these restrictions, the 
Family Council would be empowered to order: 

(a) payment of compensation to persons injured by the conduct 

of the young person; 

(b) supervision by a children’s officer for one to three years; 

(c) attendance at an attendance centre; 

(d) short-term training in a junior detention centre; 

(e) longer-term training in “‘ residential establishments,” i.e., 

children’s homes, foster-homes and approved schools. 

Cases would be referred to the Family Court where the facts are in 
dispute, where an agreed order was not possible or not complied 
with, or where the Family Council for any other reason thought it 
desirable, e.g., because of the gravity of the case. In the majority 
of cases the Family Court would do no more than make a compulsory 
order of the kind referred to in (a) to (e) above,‘ and it is therefore 
very difficult to appreciate the value of this two-tier structure. No 
convincing arguments for this supposedly radical change in existing 
arrangements are advanced in the White Paper, and it is difficult to 
resist the temptation to dismiss the whole idea of the Family Council 
as a gimmick founded upon an unproved sociological assumption 
and an uninformed view of the way in which most, if not all, 
juvenile courts operate under the existing system. The seeds of 
this idea can be found in the assertion * that it is “... at least 
clear that much delinquency—and indeed many other social 
problems—can be traced back to inadequacy or breakdown in the 
family . . .” and certain highly selective criticisms of the existing 
system expressed in paragraph 10 of the White Paper. As to the 
former, is there any reliable evidence that ‘‘ inadequacy or break- 
down in the family ” is the dominant cause of delinquency, at any 
rate, in the case of persons over the age of criminal responsibility ? 
Cannot one say much the same of similar deficiencies in the school 
or other social relationships? Of the criticisms of the present system 
only one is relevant to the case for the abolition of the juvenile court, 
vis., that court procedures, designed essentially for testing evidence, 
do not provide the best means for directing social inquiries and 
considering the appropriate treatment with parents and the social 


t Omnd. 2742, para. 42. 

5 It would also have power to impose fines, to commit those who are unruly or 
depraved to remand centres, end to commit for trial at assizes the occasional 
case of homicide. © Ibid, para. 5. 
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services concerned with treatment.’ No one with the slightest 
acquaintance with the working of the average juvenile court would, 
T apprehend, subscribe to the view that the court, when performing 
its “dispositional” functions, adheres rigidly to the rules of 
evidence and procedure designed for settling disputed questions of 
fact or law.’ 

If the proposal to establish Family Councils is intended as an 
experimental implementation of the controversial policy of taking 
all questions of sentence or treatment out of the hands of the 
ordinary courts, these criticisms would perhaps be misdirected, but 
the vague suggestions on the constitution of these two institutions 
do not indicate any such clear intention.* Even so, there exist far 
more serious objections to the White Paper’s proposals. Although 
it emphasises the point that in every case the determining factor 
must be “. . . the welfare of the particular child or young person 
. ++)” one can detect some blurring of the significant distinction 
between doing something to a child because of what he has done, 
and doing something for a child because of what he is and needs. 
There is a tendency to assume that parents will only agree to a 
form of order if it is in the best interest of the child or young 
person. There are no apparent safeguards for the child whose 
parents are willing to abdicate their responsibilities for purely selfish 
motives or out of weakness in the presence of the “ experts.” There 
should be a clearer recognition of the fact that the civil rights of 
the child or young person may sometimes have to be protected 
from the powerful arms of a benevolent institution, especially where 
it is proposed to subject him to long-term custodial or residential 
training for what amounts to a criminal offence.° If young 
delinquents are to be turned into “ law-abiding and useful citizens,” 
we should avoid adopting, at the most impressionable stage of their 
development, attitudes which may endanger the preservation of 
broader human values. In this connection, we could do well to 
heed the words of a distinguished observer of the American scene: 
“A child brought before a tribunal... has, in short, a right to 
receive not only the benevolent concern of the tribunal but justice. 
One may question with reason the value of therapy purchased at the 


expense of justice,” 1! 


T Ibid. para. 10 (9). 

* If such procedure is followed and felt to inhibit the tribunal, a simple reform 
enabling the court to disregard or relax the technical rules of evidence would 
remove such difficulties as may exist. ® Cf. paras. 12 and 28. 

10 Whether or not he is spered any formal stigma of criminality by desaribing 
the offence as ‘‘ delinquency "' and the verdict as a “finding " will not alter 
the fact that in his eyes and those of his friends and contemporaries he hes 
committed a crime, snd his removal to a residentia] establishment will 
accentuato his impression t he being punished. In case of some 
delinquents it may be therapy for the Dunal openly to recognise the 

reality of the situation deliberately avoiding the use of such euphemistio 


11 Francis A. Allen, The Borderland of Criminal Justice (University of Chicago 
Press, 1964), p. 10. 
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Young Offenders between the Ages of Simtesn and Twenty-one 


The criticisms of the Family Council cannot be applied with the 
same force to the proposal to create special courts for young 
offenders over the age of sixteen years, but the assumption that in 
most cases there will be no dispute about the facts is implicitly 

ised by the curious selection of matters which, it is thought, 
should be dealt with by a court presided over by a legally qualified 
chairman, These are confined to cases of grievous or actual bodily 
harm, breaking offences and indictable offences not triable 
summarily in the case of an adult.’ Furthermore, a court so 
constituted would be empowered to impose a ‘‘ custodial sentence ”’ 
not exceeding three years (six months in the case of a lay court), 
or to commit to assizes for sentence (why agsixes?). It is surely 
too natve to suggest that these are the only cases where the presence 
of a trained lawyer on the Bench will be considered necessary or 
desirable in the interests of justice. 

The sentencing powers of these courts would differ only slightly 
from those at present possessed by courts of summary jurisdiction 
and quarter sessions. Imprisonment, however, would be replaced 
by long-term training in Young Offenders Institutions for “‘ such 
period as is now competent,” which presumably means not less than 
two years but not more than fourteen years, subject to the 
maximum for the particular offence. Borstals and senior approved 
schools—to be renamed ‘‘ Youth Training Centres ’’—would be 
used for training for indefinite periods of nine months to two years, 
and detention centres for short-term training of three to six months’ 
duration. This movement away from the punitive and humiliating 
effect of imprisonment is to be welcomed, especially if the change 
of nomenclature does really reflect a change of conditions in 
custodial arrangements for young offenders. It is not clear, however, 
whether the punitive element in sentencing policy is to be entirely 
abandoned because of the power to impose custodial sentences. 
If, as the White Paper suggests, all courts when passing sentence 
would be required to have regard to the offender’s welfare, this 
reviewer would put in a plea that they also be required to give 
reasons for imposing a particular sentence. This might reduce the 
number of frivolous appeals and also help to ensure that the 
laudable purposes of the White Paper are generally observed 
by judges. 

This White Paper was published “ for the purposes of discussion 
before legislation is prepared.” There has been no shortage of such 
discussion by the many bodies and persons interested in and 
concerned with the problem of juvenile delinquency. A survey of 


12 The exclusion from the Youth Offenders’ Courts’ jurisdiction of such indictable 
offences where the maximum punishment i is 14 years’ im ent or more, or 
where the offence is triable only at assixe, will leave few indictable offences 
to be tried by courts presided over by a legally qualified “chairman: 

13 Ibid. pare. 88. 
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their comments would be out of place in this review, but even a 
careful perusal of the Government’s proposals indicates a need for 
greater clarification of certain points and some re-thinking of their 
more radical suggestions in the light of fundamental principles. 
Although legislation is urgently required, one hopes that it will not 
be hastily prepared. The effectiveness of up-to-date and wel- 
informed agencies must not be hindered by too much formality and 
legal technicality, but we should be careful not to allow ourselves 
to be so attracted by the glittering prospects of radical reform as to 
abandon worth-while principles of justice merely because they have 
been developed by institutions which may be becoming 
unfashionable. ‘ 
Brrnanp W. M. Downey. 


Law Reronu Comorrer: Twrurrs Reront' on THE 
Tranarer or Tirtx to CHATTELS 

Goons are bought in good faith in all innocence. Subsequently a 
person claiming to be their owner seeks to recover them. The 
situation is familiar to lawyers and is encountered in several 
different branches of the law: contract, sale of goods, hire purchase, 
tort, agency, criminal law—the list is not claimed to be exhaustive. 

It is extremely unlikely that the law’s present solutions to this 
problem are the wisest and fairest. The law started with the clear 
notion that its primary function was to protect property: nemo dat 
quod non habet. The common law itself was, however, forced to 
admit exceptions to this principle—agency (including estoppel), 
market overt and the passing of a voidable title; and statute has 
added further exceptions—mercantile agents, sellers or buyers in 
possession, motor vehicles on hire purchase, and a number of 
miscellaneous powers of sale. 


Apportionment 

In Ingram v. Little,’ which turned on the question of fundamental 
mistake and whether the original transaction was void or voidable, 
Devlin L.J. criticised the “all or nothing ” approach of English 
law and advocated apportionment of loss on the basis of relative 
degrees of fault. This no doubt led to the invitation to the Law 
Reform Committee ‘‘ to consider whether in its application to the 
transfer of chattels the rule that no one can give a better title to 
property than he himself possesses should be modified or supple- 
mented (whether by enabling the court to adjust rights and 
liabilities or otherwise) in the interest of persons who are the victims 
of theft, fraud or mistake invalidating the transfer.” The topicality 
of the subject is well illustrated by the judicial and statutory 
developments in the law while the Committee was sitting. 


1 Gmnd. 2088, April 1966. 
2 [1961] 1 Q.B. B1 (0.A.). 
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The lucid and well-presented Report carefully considers the 
suggested power of apportionment and, attractive though it seems 
at first sight, firmly rejects it on the ground that it would introduce 
into the law “‘ that uncertainty which inevitably follows the grant 
of a wide and virtually unrestrained judicial discretion.” The line 
taken is severely practical: ‘“‘ we do not regard any change in the 
law as desirable which is likely to increase litigation * and make it 
more difficult for business men and others to obtain reliable legal 
advice or to assess the likely financial outcome of their dealings and 
insure against the risks involved.” Yet is it true that a wide 
judicial discretion leads to increased litigation? One example of a 
wide discretion (resulting from a Report of the Law Revision 
Committee) is to be found in the Law Reform (Frustrated Contracts) 
Act 1948, an Act which rarely appears in the law reports: indeed, 
some lawyers suggest that it is the very uncertainty created by 
the Act which makes for negotiated settlements out of court.‘ 

Perhaps the real reason for the rejection of apportionment lies 
deeper. In Ingram v. Little Devlin L.J. suggested that where the 
loss was ‘‘ pure misfortune” it should be borne equally. An 
innocent, blameless owner faces an equally innocent and blameless 
purchaser: the Solomonic answer is to split the difference. No, 
says the Committee: ‘‘ we see no reason why the owner of a chattel, 
if he is to retain the title to it . . . should be penalised when he has 
been in no way at fault.” 


Market Overt 


The really far-reaching recommendation arises out of a consideration 
of the doctrine of market overt. The Committee would not accept a 
suggestion by two witnesses that there should be a general principle 
that ‘an innocent purchaser who has behaved reasonably should 
be entitled to retain what he has bought ” but, as they point out, 
their majority recommendation about sales in market overt goes 
a long way to meet this view. 

The passing of a good title to a buyer in market overt is today, 
they say, of comparatively little practicalimportance, The conclusion 
drawn from this by some observers has been that the rule of market 
overt is anomalous and should be abolished or limited.‘ But the 
majority of the Committee takes the view that the concept should 
rather be extended to all shops, not just those in the City of London, 
and recommend that a person who buys goods by retail at trade 


3 It appears thas “' the representatives of the legal profession '’ who gave evidence 
resumably the Bar nal, the Law Society and the Soaisty of Labour 


to the Committee by the Ber Council, the Law Society, the Chartered 
Auctioneers’ and Estate Agents’ Institute and the Association of British 
Chambers of Commerce. 
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premises or by public auction should acquire a good title provided 
he buys in good faith and without notice of any defect or want of 
title on the part of the apparent owner, the onus of good faith and 
lack of notice to be on him. Apparently some form of constructive 
notice (hitherto eschewed in commercal transactions) is advocated: 
the purchaser should not acquire a good title “if he had actual 
knowledge of any facts or circumstances which should have led him 
to infer the existence of some defect of title or to make inquiries 
which would have revealed the existence of such a defect.’ 

The effect of the recommendation would be that, apart from 
auctions, country markets would cease to be market overt, for the 
new rule is to apply only to sales at ‘‘ trade premises,” by which is 
meant ‘‘ premises open to the public at which goods of the same 
or a similar description to those sold are normally offered for sale 
by retail in the course of business carried on at those premises.” 
A street market, such as the second-hand car market in Warren 
Street, would not be included. 

It is also recommended that the new rule should apply to the 
sale of horses; presumably this would involve the repeal of the Sale 
of Horses Acts of 1555 and 1588. Wales is not specifically 
mentioned, but it seems would benefit from the new rule. Where 
a dealer at trade premises sells goods to a finance company for 
letting out on hire purchase to his customer the finance company 
should acquire a good title to the goods provided it can prove not 
only its own good faith and Jack of notice, but also the customer’s. 

Even where the present market overt rule applies, a purchaser 
(or his successor in title) may lose the goods by the revesting in 
the original owner as a result of conviction of the thief for larceny: 
Sale of Goods Act 1898, s. 24.6 The Committee recommend the 
repeal of this section.’ This is a sensible proposal. Like the 
so-called rule in Smith v. Selwyn,’ the section may once have been 
justified as an incentive to private persons to prosecute for felony. 
It may be doubted whether today any appreciable number of 
prosecutions for larceny are launched as a result of section 24 of the 
Sale of Goods Act. 

One member of the Committee * dissents from the recommenda- 
tion that a good title should be passed by sales at retail premises or 
by public auction on the principal] ground that it would facilitate 
the disposal of stolen goods. The other members doubt whether 
this would result and point out that in most cases the owner would 
be covered by insurance. While the insurance witnesses did not 
appear to object to the existing market overt rule, they were 
concerned that nothing should be done to make it easier to dispose 


8 See too s. 45 of the Larceny Act 1916. 

7 And, in agreement with a recommendation of the Crimins] Lew Revision 
Committee, of s. 45 of the Larceny Act. 

23 [1914] 8 K.B. 98. 

® Lord Donovan, who has since resigned from the Committee. 
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of goods obtained by theft or fraud. But even if the adoption of 
the Committee’s proposal were to lead to an increase in premiums 
on the ground that it was more difficult for insurers to reduce 
their losses by salvage or subrogation, this would, it is submitted, 
be welcome as a method of spreading the risk of fraud or dishonesty. 


Other Proposals 

The extension of market overt is the most controversial proposal 
of the Committee. Many of their other recommendations are likely 
to command general assent. Where they can be criticised for not 
going far enough the defence would no doubt be that, if the retail 
premises proposal is implemented, the other points lose their 
importance. This is often true—but until the retail premises 
recommendation is enacted there may be regret that smaller, less 
controversial improvements in the law have been rejected. 


Mistake of identity 

One of the issues on which the present law can properly be 
criticised is in the law of mistake in contract. Students and textbook 
writers are not the only ones who find it difficult to marshal their 
thoughts on this topic. ‘‘ There can be no doubt . . . that the dividing 
line between voidness and voidability, between fundamental mistake 
and incidental deceit, is a very fine one.” 1° In a particularly 
valuable recommendation the Committee propose that contracts 
which are at present void for mistake of identity should in future 
be treated as voidable so far as third parties are concerned: that 
is to say, an innocent purchaser would get a good title provided 
he bought before the original contract was avoided. 


Avoidance of voidable contract 

This leads to the question of how a voidable contract is to 
be avoided. In Car and Universal Finance Co. Ltd. v. Caldwell 
the Court of Appeal did much to destroy the protection it was 
thought the innocent purchaser had where the fraudulent person 
who sold to him had a voidable title. It was held that the original 
owner had done all he could to rescind the voidable contract by 

notifying the police and A.A., even though he had not given notice 

of rescission to the other party; accordingly the innocent purchaser 
received no title. The Committee recommend that this decision 
should be reversed in order to extend protection to the innocent 
purchaser. 
Buyer in possession 

In Newtons of Wembley Lid. v. Williams ™ the case just referred 
to was applied, so that the voidable contract between original 


10 Devhn L.J. ea Little [1961] 1 Q.B. 81. 


12 [1966] 1 QB: 500 (0:43. 
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owner and fraudulent buyer was rescinded. Nevertheleas the Court 
of Appeal held that the fraudulent buyer remained ‘‘a person 
having bought or agreed to buy goods” within section 25 (2) of 
the Sale of Goods Act and that he could pass a good title to the 
innocent purchaser under that subsection. Although the Committee 
do not suggest that this decision was wrong on this point having 
regard to the incorporation by reference of the Factors Act 1889, 
they disagree with it on principle and suggest that section 28 of 
the Sale of Goods Act should prevail over section 25 (2). This 
would have altered the result in Newtons v. Williams, but not if the 
other recommendation that notice is needed to avoid a voidable 
contract were adopted; in the result it may well be that the point 
is not of much practical importance. 

Another difficulty arises in Newtons v. Williams from the odd 
way in which section 25 (2) is drafted. In section 25 (1) a sale by 
the seller in possession “ shall have the same effect as if the person 
making the delivery or transfer were expressly authorised by the 
owner of the goods to make the same.” But in section 25 (2) a 
sale by the buyer in possession “‘ shall have the same effect as if 
the person making the delivery or transfer were a mercantile agent 
in possession of the goods or documents of title with the consent 
of the owner.” This leads us on to section 2 of the Factors Act 
1889, and in Lee v. Butler ° (and no doubt in many other cases) it 
was assumed thet this incorporated in section 25 (2) the words. 
“shall... be as valid as if he were expressly authorised by the 
owner of the goods to make the same.” But in Newtons v. Williams 
the court felt that the different wording must mean different things, 
and that a further requirement from section 2 of the 1889 Act must 
be read into section 25 (2) of the 1898 Act: that the sale must be 
“ made by him when acting in the ordinary course of business of a 
mercantile agent.” This produces the extraordinary result that 
even if the buyer in possession is not a mercantile agent he must 
nevertheless sell in the ordinary course of business of a mercantile 
agent to pass a good title. The Committee recommend that 
section 25 (2)-should be amended so as to make it unnecessary for 
the buyer in possession to act as if he were a mercantile agent. 

Also proposed is the repeal of sections 8 and‘ 9 of the Factors 
Act 1889. These sections are substantially reproduced in section 25 
of the Sale of Goods Act (and no one has been able to say whether 
the verbal differences make any legal difference; the explanation 
offered by Chalmers’ Sale of Goods Act in the notes to section 8 
of the Factors Act is patently unconvincing), 


Mercantile agents 

It seems that the only point considered by the Committee on 
the Factors Act, s. 2, is whether it is right (as the courts have held) 
that a mercantile agent can pass a good title only if the owner 
13 [1898] 9 Q.B. 818 (0.A.). 

Vor. 29 15 
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consented: to his possession in his capacity as a mercantile agent. 
This raises difficulties where a person operates two business functions 
at the same premises, such as a car dealer (mercantile agent) and 
a car repairer (not a mercantile agent). It is a matter of termino- 
logy whether we say he carries on two businesses or a single 
business, and whether we really can say that he has two different 
capacities as the courts doat present. The innocent purchaser 
cannot tell in what capacity the owner dealt with the agent. But 
the Committee recommend no change in the law, mainly on the 
ground that the proposal about retail sales at trade premises will 
afford the buyer all the protection he needs. 

The Committee does not mention the cases.of Pearson v. Rose & 
Young Ltd.** and Stadium Finance Ltd. v. Robbins,“ which raise 
further difficulties on the Factors Act. Again, if the main recom- 
mendation on retail sales is implemented the purchasers in those 
cases would no doubt be protected. 


Hire purchase 

There is an enigmatic section on hire purchase. The Committee 
point out two inconsistencies created by the Hire-Purchase Act 
1964: the fact that a conditional sale agreement for £2,000 or less 
is equated to a hire-purchase agreement so that section 25 (2) 
of the Sale of Goods Act does not apply, while one for over £2,000 
falls within section 25 (2); and the inconsistency in Part IO of the 
1964 Act in distinguishing between motor-vehicles (good title passes 
to innocent private purchaser) and other goods (no title passes). 

Just as wo are poised for recommendations, we are let down by 
the statement that “ we do not think it would be appropriate for 
us to recommend any changes in the law ” because it needs further 
consideration than Parliament has yet been able to give it. Perhaps 


this represents a compromise view. 


Implied condition of title 

An interesting suggestion, rejected by the Committee, is that 
there should be a relaxation of the privity rule in relation to actions 
for lack of right to sell based on section 12 (1) of the Sale of Goods 
Act. This could be done by treating each sale in a chain as an 
assignment of rights of action in relation to the title to the goods 
sold. The objection is the difficulty in assessing damages. 

An alteration is proposed to the rule laid down in Rowland v. 
Divall ** that no set-off is allowed on a claim for return of price on 
the ground of lack of title for the use of the goods: ‘“ We think this 
is unjust.” Should this proposal not be limited to cases where the 
seller and buyer are both innocent parties? 


14 [1961] 1 K.B. 975 (0.A.). 
15 toed! 2 All B.B. 668 (0.A.). 
16 [1938] 2 K.B. 800 (0.A.). 
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Finally, the controversial question is raised whether the implied 
condition of right to sell in section 12 (1) of the Sale of Goods Act 
can be—or should be capable of being—excluded. The comparable 
condition under the Hire-Purchase Act 1965 cannot be excluded 
“and it is hard to see why the position should be any different 
under the Sale of Goods Act.” But no recommendation follows: 
no doubt the presence of the Law Commission has been felt,!’ for 
the paragraph ends with “ this is part of the much wider problem 
of the extent to which it should be possible to rely on exclusion 
clauses in contracts.” 


Conclusion 


On the whole this is a pretty good report, probably more radical 
than one had the right to expect. It will not go far enough for 
some of the witnesses who gave evidence, but its proposals, if put 
into effect, would go a long way towards improving the law. 
Particularly important is the majority recommendation on retail 
sales from trade premises. But with the present state of parliamen- 
tary business it is likely to be some time before the necessary 
legislation can be passed. 
AUBREY L. DIAMOND. 


11 Bee First Programme of the Law Commision, July 19, 1965, Section II, 
Recommendation (o), which may be relevant. 


NOTES OF CASES 


LEGISLATURE AND JUDICIARY IW CEYLON 


ArrraLs from Ceylon to the Judicial Committee of the Privy Council 
bave provided students of comparative constitutional law with a 
generous supply of intriguing material. In recent years* Ibralebbe 
v. R.? discussed the impact of the grant of political independence 
upon the continuance of appeals from the island to the Privy 
Council, and Bribery Commissioner v. Ranasinghe* contained a 
masterly exposition of the logical basis for judicial review of 
legislation. Now, in Liyanage v. R.,* the Board (whose judgment, 
as in the Bribery Commissioner case, was delivered by Lord Pearce) 
has declared a Ceylon statute invalid, not because it infringed any 
specific provisions of the Constitution,’ but for reasons of general 
principle, namely, that it amounted to an unauthorised usurpation 
by the legislature of the functions of the judiciary. 

The case arose out of a foiled coup d’état planned (so it was 
alleged) by a group of high-ranking army and police officers to take 
place early in 1962. After the intending participants had been 
taken into’custody the Ceylon Government published a White Paper 
which described the plot and ended with words which made little 
attempt to conceal the Government’s determination to ensure that 
severe punishments should be inflicted on the plotters: 


“6 Tt is also essential that a deterrent punishment of a severe 
character must be im on all those who are guilty of this 
attempt to inflict violence and bloodshed on innocent people 
throughout the country for the pursuit of reactionary aims and 
objectives. The investigation must proceed to its logical end 
and the people of this country may rest assured that the 
Government will do its duty by them.” 

Plainly in order to implement that intention, there was then 
passed the Criminal Law Special Provisions Act, No. 1 of 1982. 
It suffered an early misfortune when the special court of three 
judges set up under it to conduct the trial at bar held itself to be 
illegally constituted,* and was amended in a number of respects’ 


1 For an earlier case concerned with the limits of the ition that what 
cannot be done directly cannot be done indirectly, see tv. M ake 
[1958] A.C. 514 a [1064] A.C. 900. 3 [1965] A.O. 173. 


P ae 2 W.L.B. 692; [1966] 1 ADN E.R. 650. 

5 which, see the Ceylon (Constitution) Order in Council 1946 (8.B. & O.Bev. 
1948, Vol. 8, p. 560), as amended from time to time. 

€ Boo R. v. Liyanage (1962) 6t C.N.L.R. 818. The Act by s. 9 had provided for 
the Minister of Justice to name the judges who would man the court to try the 
accused. That provision was held ultra vires on the d that the nomination 
of judges was a judicial fonction which the Ceylon arhament could not confer 
on a member of the executive. 

1 By the Oriminal Law Act, No. 81 of 1062. The main amendment met the court's 
objection referred to in the last note by conferring upon the Chief Justice the 
power to nominate the members of the conrt. 
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before the trial of the various accused took place, but its essential 
features so far as the Privy Council appeal is concerned may be 
stated as follows. It is divided into four Parts, all of which were 
given, by section 19, retrospective operation to January 1, 1962, 
which was before the occurrence of the events alleged. The applica- 
tion of Part One, however, was in terms limited to “ any offence 
against the state alleged to have been committed on or about 
January 27, 1962, or any matter, act, or thing connected therewith 
or incidental thereto.” The other Parts were not so Hmited, but 
section 21 made their objective equally clear by providing that 
they * should ‘‘ cease to be operative after the conclusion of all legal 
ings connected with or incidental to any offence against the 
state committed on or about January 27, 1962, or from one year 
after the date of commencement of this Act, whichever is 
later....°”?° 
Part One concerned the power to arrest and detain persons 
suspected of offences against the state. Its general tenor was to 
extend the scope of powers of arrest and detention, and to weaken 
the safeguards in the existing law. Part Two made a number of 
amendments to the Criminal Procedure Code and the Penal Code. 
In particular section 6 first provided for a minimum sentence of 
ten years’ imprisonment and confiscation of property to be inflicted 
on persons convicted of an offence under section 115 of the Penal 
Code, and then extended the scope of that section, which had 
originally penalised conspiracy to wage war against the Queen and 
to overawe the Government by criminal force, to embrace various 
other types of conduct tending to a similar end. Part Three was 
headed ‘‘ General Provisions,” and was largely concerned with 
the manner of trial (before three judges at bar), with rendering 
admissible evidence which would otherwise have been inadmissible, 
and with eliminating restrictions on the procedure for investigating 
criminal offences. Part Four was headed ‘“ Miscellaneous Pro- 
visions ”; its most important sections, dealing with the commence- 
ment and termination of the Act, have already been mentioned. 
Against that background there took place the trial at bar of 
twenty-four defendants each charged with three offences—conspiracy 
to wage war against the Queen, conspiracy to overawe by criminal 
force or the show of criminal force the Government of Ceylon, and 
conspiracy to overthrow otherwise than by lawful means the 
Government of Ceylon by law established. Thirteen defendants 
were acquitted; eleven were convicted 1° and appealed to the Privy 
Council. The initial ground of the appeal, which in the event 
succeeded, was that the convictions could not be sustained because 


8 Hxrcept s. 17, which increased the number of High Court judges. 

® A proviso gave an (unexercised) power to the two Houses to extend the Act for 
further yearly periods. 

10 The triel court’s bong (over 200 pages) and careful judgment is reported at 
(1965) 67 C.N.L.R. 198. 
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they were based on the Act described above, which, even as 
amended, was invalid. In fact only the third charge had been 
framed in terms of the retrospective amendments made by the Act, 
but it was conceded that if the Act was unconstitutional all. the 
convictions must fail, presumably because they were all inextricably 
interwoven with the other provisions as to manner of trial, 
admissibility of evidence, etc. 

Two arguments attacking the Act’s validity were considered. 
The first, which was that the Ceylon Parliament could not enact 
measures contrary to fundamental principles of justice, was very 
properly rejected,"* but the second argument was upheld. It was 
that the Act was a usurpation of, or'an interference with, the 
functions of the judiciary, in that it involved “‘a legislative plan 
em post facto to secure the conviction and enhance the punishment 
of” particular individuals who were readily identifiable by the 
court in the light of the White Paper." The convictions were 
therefore invalid. 

That finding involves two propositions, first that a statute which 
infringes the judicial power is unconstitutional, and second that the 
statute involved in the case did contain such an infringement. With 
regard to the first proposition the separation of powers is nowhere 
explicitly provided for in the Ceylon Constitution, but the Board 
was nevertheless prepared to imply its existence as a judicially 
enforceable principle, relying on the general structure of the 
Constitution, which was clearly based on an acespted division of 
functions. The Solicitor-General of Ceylon had streased the absence 
of provisions like those in the Constitutions of Australia and Canada 
which in terms vest the judicial power in the courts, but the Boerd 
considered that in Ceylon, where (unlike in the Australian and 
Canadian federations) the courts had existed before the Constitu- 
tion was enacted, such provisions were unnecessary. Arguments 
based on analogies drawn from the British Constitution were briefty 
dismissed on the ground that the British Constitution was unwritten, 
whereas in the case of Ceylon their Lordships had to interpret a 
written document from which alone the legislature derived its 
legislative power. Of course the general judicial approach to a 
written constitution differs from that to an unwritten constitution, 
but is was perhaps inaccurate for Lord Pearce to talk of “‘ interpret- 
ing” a written document in the case before the Board, because 
the rule laid down certainly did not derive from the construction 
of any specific provision. 

Once it: was decided that the separation of powers between 


11 The argument was based on a dictum of Lord Mansfield O.J. in Campbell v. 
Hall (1774) 1 Cowp. 24 at p. 209, which, in so far as ıt was capable of 
application at all, was held inconsistent with the Ceylon Independence Act 
ibt7 (and particularly with pare. 1 (2) of Sched. 1). 

12 It is interesting that no technical objection was taken to the reading together 
of the Act (a product of the legislature) and the White Paper (a product of 
the government of the day). 
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legislature and judiciary was judicially enforceable there remained 
to be determined what type of enactments contravened it. One 
possibility would have been to hold bad every measure which lacked 
the characteristic of generality.* Such an approach was, however, 
oversimplified, and the Board did not accept it. It did not consider 
that a lack of generality in criminal legislation necessarily involved 
the judicial function, and was not prepared to hold that every 
enactment in that field which could be described as ad hominem 
and ew post facto must inevitably usurp or infringe the judicial 
power. A precise line could not be drawn, and each case had to be 
decided “in the light of its own facts and circumstances, including 
the true purpose of legislation, the situation to which it was directed, 
the existence (where several enactments are impugned) of a common 
design, and the extent to which the legislation affects, by way of 
direction or restriction, the discretion or judgment of the judiciary 
in specific proceedings.” 

Thus no hard-and-fast rule can be stated, but perhaps the 
essential question is whether the impugned Act amounts to an 
interference with the functions of the judiciary. Here the Board 
was convinced that such interference was both likely and intended, 
and that it destroyed the validity of the Acts. The lack of a 
precise rule which could be mechanically applied may lead to some 
uncertainty, but that is unlikely to be a serious handicap to 
legislatures. The situations where statutes might impinge on 
individual cases are likely to be infrequent (and should in any 
event be discouraged), and a rule invalidating all non-general 
enactments could have been most inconvenient; it might, for 
instance, have been held to preclude statutes designed to relieve 
individuals from unduly severe consequences of acts honestly 
committed by them which turn out to be criminal.** 

To conclude, it can fairly be said that the Privy Council’s 
decision in Liyanage v. R. is a striking one which clearly breaks 
new ground. No other authorities seem to have gone so far. In 
Australia and Canada the courts have considered legislative 
enactments under which the judicial and executive functions might 
encroach upon each other, but not enactments whereby an encroach- 
ment on the judicial sphere is alleged to be directly effected by the 
legislature itself.1° There are some American authorities,’* but 


13 Such a rule could perhaps be tied down to the wording of the Constitution 
somewhat as follows: only an enactment possessing generality is a ‘‘ law ”’; the 
Constitution authorises the Ceylon Parliament to enact only laws (s. 97 (1)); 
therefore an enactment without generality is ultra vires Parliament. 

14 For an English example, see the Restoration of Order in Ireland demnity) 
Act 1928, passed, inter ala, to protect the Home Secretary of the against 
the dire ences which ht have followed from his unlewfal action 
considered ın Ev p. O'Brien J A.O. 608. 

15 But, in Canada ses Beauharnots Light and Power Oo. v. Ontario Hydro-Blectrio 
Power Commission [1987] 3 D.L.R. 458 (Ontario), concerning an Ontario Act 
which purported to invalidate ee contract. The decision, however, was 
based on considerations of feder f y 

16 Ses, e.g., United States v. Lovett, B28 U.B. 808 (1946). 
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they were not directly in pomt, because the United States 
Constitution expressly prohibits Bills of Attainder and ew post 
facto laws.*’ Against that background, and bearing in mind the 
Board’s traditional approach to constitutional matters, which has 
been to confine itself closely to the words of the particular 
constitution involved, the ‘‘ judicial valour ” shown in the Liyanage 
case is indeed remarkable. 
A. E. W. Park. 


Uron Traine ax UxruLY Horse 


Own February 22, 1966, the Court of Appeal allowed an appeal from 
the order John Stephenson J. striking out the statement of claim 
in an intended action by Mrs. Florence Nagle against the 
Stewards of the Jockey Club’ reported as Nagle v. Feilden.* The 
issue raised is of vital importance to no less an institution than 
the *‘ closed shop.” 

Mrs. Nagle had been training horses since 1988 and had 
frequently applied to the Stewards of the Jockey Club for a licence 
to train. The Jockey Club completely controls racing on the flat 
in this country and rule 66 declares that ‘“‘No horse shall be 
qualified to run unless he is trained by a licensed trainer.” The 
Jockey Club has never licensed a woman to train and did not 
dispute the fact that it had rejected Mrs. Nagle’s applications 
solely because she was a woman. In fact the Stewards had granted 
a trainer’s licence to her head lad, although, as Lord Denning M.R. 
pointed out, he was probably not a “trainer”? within the meaning 
of the rules and the Stewards well knew that Mrs. Nagle was doing 
the training and probably had regard to her qualifications when 
considering the application of the head lad. 

Before John Stephenson J. Mrs. Nagle relied on an implied 
contract allegedly constituted by the Stewards’ offer to the whole 
world to consider any application and her acceptance, or alterna- 
tively on a contract made with her head lad as her agent. In Davies 
v. Carew-Pole* Pilcher J. had suggested that a contract arose when 
a man submitted himself to the jurisdiction of a committee, notwith- 
standing the absence of any previous element of contract, but the 
Court of Appeal in the instant case were agreed that this contract 
would be a pure fiction and the Master of the Rolls thought the law 
mature enough to dispense with fictions. The second argument also 
clearly failed since the Stewards had made clear repeatedly that 
they had no intention of entering into contrectual relations with 
Mrs. Nagle through the agency of her head lad. 

It appears from a discussion as to costs at the end of the 


ir Art. 1, s. 9. 
1 The writer is indebted to Ambrose Appelbe (Lincoln's Inn) for 
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2 pee 2 W.L.R. 1087; [1966] 1 All B.R. 680. 
3 [1956] 1 W.L.B. 888. 
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judgment that the Court of Appeal itself indicated the possibility 
of an alternative cause of action based upon public policy. It will 
be recollected that the Master of the Rolls has attempted to rely on 
this ground to contro] the rules of trade unions in the past, 
particularly, in Faramus v. Film Artistes Association‘ and Boulting 
v. A.C.T.A.T.’ But it is surprising, and possibly significant, that 
he should now find two other members of the Court of Appeal 
prepared to say even so much as that there is reason to suppose that 
there may be a cause of action on this ground against capricious 
refusa] of admission to a body controlling entry to a trade or 
profession. Salmon L.J. strongly objected to the supposition that 
the courts would have to wait for legislative authorisation before 
they could deal with arbitrary oppression of the individual by 
refusal to admit to a trade, 

All the members of the Court of Appeal admitted that there 
was considerable authority against the proposition that a man might 
claim to have such an application properly considered even before a 
contractual relationship arose. In The King v. The Benchers of 
Léncoln’s Inn‘ Bayley J. had said: 

“ They may make their own rules as to the admission of 
members; and even if they act capriciously upon the subject, 
this court can give no remedy in such a case because in fact 
there has been no violation of any right. This case is analogous 
to that of a college.” 

This, said Salmon L.J., was obiter and cannot stand. Such a 
body may lay down minimum qualifications for admission’ and 
probably need not give reasons for refusal to admit but if it appears 
to have acted capricionsly its refusal is void. That being so, 
Weinberger v. Inglis," the greatest stumbling-block, could be 
discarded as direct authority. Astonishing as Salmon L.J. found 
it, the House of Lords in that case had decided that the committee 
of the Stock Exchange had not acted capriciously. The Stewards of 
the Jockey Club in this case in the opinion of the court plainly had 
since, as Danckwerts L.J. pointed out, many women trained race- 
horses, owned them ‘and were in great demand as grooms, and 
there was no reason to doubt their competence as a class. 

It must be admitted that Weinberger’s case is an exceptionally 
unsatisfactory case. As Lord Denning M.R. pointed out, the 
House of Lords had been disposed to equate the discretion to admit 
to the Stock Exchange with the discretion to refuse to register 
a transfer of shares.” Lord Parmoor, it may be noticed, became 
confused between punishment of an existing member and refusal 


] 2 W.L.R. 504; see (1968) 28 M.L.R. 488. 
5 [1968] 2 Q.B. 620 at p. 683; see (1968) 96 M.L.R. 565. : 
& O. 855 et pp. 859-860. Abbott O.J., Holroyd and Littledale JJ. 


r 
g [1919] A-0. 606. 
b . at pp. 621, 681 and 644. See Es p. Penney (1872) L.R. 8 Ch. 466. 
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of an applicant and Lord Atkinson spoke as if the rules as to 
re-election were the same as the rules as to admission. It must 
be observed, however, that all were prepared to concede that the 
committee might not be entitled to act capriciously but there was 
doubt as to whether even this would confer on the applicant a right 
of action. . 

Finally, in Russell v. Duke of Norfolk ° there are statements 
which contradict the right of the courts to interfere even with the 
capricious rejection of an application to admit, but that, said 
Lord Denning M.R., “‘ was seventeen years ago. The right to work 
has become better recognised since that time.” It appears that the 
right to work has its ups and downs since the Master of the Rolls 
himself relies somewhat heavily on the case of the Tailors of 
Ipswich | as establishing the right in 1615. The court there decided 
that at common law no man could be prohibited from working m a 
lawful trade since the law abhors idleness, ‘the mother of all 
evil.” 

This is, of course, the crucial point of the judgment. It is not 
in dispute that any exclusion from a trade is a restraint of trade 
and the more complete the exclusion the more likely it is to be 
regarded as unreasonable. An exclusion in such circumstances for 
no good reason is beyond question unreasonable, and a rule to that 
effect would, as Lord Denning said in the instant case, be void. 
The debatable issue in the instant case, of course, is whether the 
applicant has a locus standi to avoid such a rule or the effect of a 
practice or custom amounting to the same thing. 

Their Lordships’ line of thought on this issue is summed up by 
Salmon L.J. thus: 

“I should be sorry to think that since those days we have 
grown so supine that today the courts are powerless to 
a man against an unreasonable restraint u upon his right to work 
to which he has in no way agreed and which a group with no 
authority, save that which it has conferred upon itself, seeks 
capriciously to impose upon him.” 

English authority on the existence of a “‘ right to work ” which 
alone can found such an action is neither direct nor prolific. Indeed, 
throughout the Commonwealth Batt v. Napier W.W.I.U.™ stands 
almost alone in the suggestion that the existence of an improper 
motive for refusal to admit would permit the refusal to be set aside. 
The Court of Appeal, and particularly Salmon L.J., found some 
authority, however, which might be regarded as recognition of 
such a right. The case of the Tailors of Ipswich ™ even went so far 
as to suggest that it was so wide as to cover those unskilled at the 
trade, but, leaving that aside, it was pointed out that the basis for 
the rule that a contract of service is not capable of specific enforce- 
ment was that otherwise a man would be prevented from working 


10 (1949) 65 T.L.R. 981. 11 (1615) 11 Co.Bep. 88a. 
13 [1984] N.Z.L.B. 998. 
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save for one employer.” So, too, in dealing with a restraint of 
trade arising from a restriction placed upon an employee as to 
his future employment the courts appear to accept that he has a 
Tight to expect to be reasonably free to seek employment.“ If 
public policy has gone so far, then, as Danckwerts L.J. put it, 
‘* [It] cannot remain immutable. It must change with the passage 
of time.. The wind of change blows on it” and it could progress 
to the point of preventing prohibition by a body holding a monopoly 
of the control of entry to a trade. 

As the Court of Appeal was anxious to point out, it only had to 
decide whether there might be a cause of action and in pursuing 
the possibilities of this decision this fact must be borne in mind. 
Nevertheless it may be of interest to examine the effect the establish- 
ment of such a cause of action might have upon e trade union 
operating a closed-shop policy. Section 8 of the Trade Union Act 
1871 provides that “ The purposes of any trade union shall not, by 
reason merely that they are in restraint of trade, be unlawful so 
as to render void or voidable any agreement or trust.” In Faramus 
v. Film Artistes Association ® Lord Pearce said that had it not 
been for this section, the application of the closed-shop agreement, 
unreasonably to the plaintiff, so as to exclude him from his trade, 
would have been void. The closed shop, however, was a purpose 
of the union within the meaning of the section and no application 
of it, therefore, could be avoided. If this is so, then, a capricious 
refusal to admit to a trade union operating a closed shop is not a 
restraint of trade. The instant case does not decide that the 
establishment of a “‘ right to work ” would give rise to a cause of 
action in itself but only that it might afford the plaintiff a locus 
standi to seek the aid of the court to avoid an unreasonable 
restraint. In consequence, although much of the language in the 
judgments is more reminiscent of the industrial scene than the 
turf, the actual decision cannot directly affect the unions. 

It would be possible to alter this immunity without too much 
trouble, however. Salmon L.J. said: “‘ Today fictions in our courts 
are unnecessary. They are dangerous too, for any fallacy can be 
conclusively proved to be true if but one false hypothesis be 
conceded.” Equally it might -be said that public policy is little 
more than a matter of opinion as to what is reprehensible and that 
it would be possible to enforce any false value judgment with its 
aid. If one starts to speak of a “right ” to work rather than the 
e liberty ” to work envisaged by Lord Lindley in Quinn v. 
Leathem,”* and if one then assumes that there is a public interest 
in affording redress to a plaintiff whose right has been infringed 
by permitting him to allege an unreasonable restraint of trade, it 


13 Bee, 6.g., Whttwood Chemical Co. v. Hardman [1801 BOLL ALG BBB, 

x See, 6.9., Nordenfeldt v. Maxim Nordenfeldt A.O. 586 at p. 565. 
964] 1 AN E.R. 25 at . 88. 
1901] A.C. 495 at p. 
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would seem a relatively short step to assert that infringement of the 
“‘ right ” gives a cause of action in itself. If the need to show an 
unreasonable restraint of trade could thus be removed, then section 
8 would offer no protection to a trade union. If that happened 
the courts would be called upon to decide what exclusions were 
arbitrary or unreasonable. 

As it is, the decision will be of immediate moment to several 
exclusive professional organisations apart from the Jockey Club. 
The floor of the Stock Exchange itself may not be able to be 
defended unless some reason why women are fundamentally 
unsuitable as brokers can be devised. 

R. W. Ripgoct. 


Economic Dorr8s 


Ix the last issue of the Modern Law Review Lord Chorley discussed 
the common law rules of consideration which were in part the 
basis of the Court of Appeal’s decision in D. & C. Builders v. Rees. 
In that case one also finds Lord Denning M.R. reaffirming his view 
that the rule in Pinnel’s case is qualified by the equitable principle 
of promissory estoppel. However, he recognises that that principle 
should not extend to circumstances where the promise to take part- 
payment in full settlement had been extracted by intimidation, 
including intimidation in its recently acquired sense in the law of 
torts: a threat to break a contract.? Of this no more need be said 
than that it seems a sensible qualification to an equity designed to 
prevent a person who has waived his strict rights from unfairly 

ing them. This note is intended rather to open discussion of 
a wider question suggested by Lord Denning’s remarks, viz., how 
far a threatened breach of contract, now in certain circumstances 
an unlawful act in tort, should also amount to duress in relation to 
contractual and restitutionary claims? How far should English 
law receive the concept of economic duress? 


(i) Ewecutory Contracts 


Duress, unlike undue influence, has not been extensively developed 
either at common law or in equity as a basis on which contracts 
may be avoided.*? In part the restricted scope of duress is a 
consequence of the fact that cases involving threats have been 


1 [1965] 2 W.L.R. 288 at pp. 291-292; 8 All E.R. 887 at pp. 840-841. 
a 2 W.L.B. 288 at p. 208; 8 E.R. 887 at p. For the facts 
consti 


ing intimidation see (1066) M.L.B. 817. Lord regarded 
them as tortious: were ‘‘on recent authority a case of intimi (100 
Rookes v. Barnard J.T. ord & Sons Ltd. v. Lindley). ” 


3 The kinds of act which amount to duress are sammarised in, 6.g., Treitel, Law 

of Contract, p. 255. If Skeats v. Besle (1841) 11 A. & E. 983 is still good law, 
duress of goods is not a sufficient act on which to avoid a contrast, it is 
in order to recover money pad- Arte y. Reynolds (1781) 2 Str. 915; but see 
Lord Denman 0.J.'s qualification of the former case in Wakefleld v. Nowbon 
(1844) 6 Q.B. 276. 
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determined by reference to other concepts, ¢.g., illegality‘ and 
consideration. In particular, if A threatens to break his contract 
with B, and in order to induce him to fulfil it after all B promises to 
do more than was originally due on his side, he makes no new 
promise for which A furnishes consideration.’ There is no need 
to determine whether A’s threat to break the contract was sufficient 
duress to allow avoidance of any additional obligation undertaken 
by B. That question arises only when A has himself promised 
something new. Suppose A in breach of his contract to hire barges 
refuses to take them unless B equips them with special storage 
tacks; B agrees and at the same time the number of barges to be 
hired is increased. One difficulty of allowing the new agreement to 
be avoided by B as having been made under duress is that a court 
would have to estimate the degree to which the threat and not the 
new consideration caused B to enter the new contract, a dilemma 
which the Stik v. Myrick rule avoids. Perhaps this is a reason for 
following the rule in the United States under which a threatened 
breach of contract amounts to duress only if the consequences of 
the threat if carried out would be catastrophic to the defendant, 
i.c., there is operative duress in those cases in which it is clear 
beyond doubt that the threat was the dominant force in bringi 
about B’s compliance.‘ The fact remains, however, that the threat 
is to do an act which in certain circumstances is tortious. It is not 
possible to argue from the authorities either that all threats of 
tortious conduct or that only such threats amount to duress. But 
surely there is much sense in principle for saying that a consequent 
contract should be voidable by a party threatened with any tortious 
act." 

Were such an argument accepted, it would become necessary 
to consider whether it should cover the case where the threat is made 
as a genuine assertion of freedom from liability, which is neverthe- 
less in law ill-founded." It is clear that if A asserts in good faith 
that he has a contractual right against B and will institute 
proceedings to enforce it unless a new arrangement is reached, 
then any promise by B is supported by the consideration that A 
promises not to sue.” Nor is there evidence that the threat to 
sue constitutes duress. An assertion of freedom from liability is the 
converse of an assertion of right, and for that reason it might be 
said that both should similarly be treated. However, it must be 
noted (a) that the consideration rules do not correspond for the two 


4 A threat to institute a prosecution followed by an ent nok to proceed on 
terms will result in a contract of com only where offence 
invoked was ‘‘ private.” those cases where the compromise was illegal, it 
ern that tho dirons amonia do dee Dat ant others, The duress rule is 
no wider: see Goff and Jones, The Law of Restitution, p. 148. 

8 Stulk v. Myrick (1809) 2 Oamp. 817; Harris v. Carter 54) 8 E. k B. 559. 

6 Williston, Contracts, § 1620, and the cases therein cited. 
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categories, the rule concerning compromised assertions of right 
being exceptional,’® and (b) in no other category of duress is it 
relevant that the threatener thought that his threat was one which 


he was entitled to make. ; 


(ii) Money Paid 


Where the action is for money paid (in execution of a’ contract 
or otherwise) it seems that the established categories of duress are 
somewhat wider, though this has curious consequences.: In 
Australia and Canada there is a line of authority settling that a 
payment of money may be recovered if it was made to prevent a 
threatened breach of contract. Vendors of land ** and of goods” 
who have asserted that they are not bound to perform until the 
purchaser has paid more than is in law due from him, and who have 
in consequence received the extra amount demanded, have been 
held liable to repay it because of the “‘ practical compulsion ” 
exerted. The importance of holding duress to be operative in 
these cases is this: that if the threat is not operative to allow 
recovery, then the payment is surely a voluntary payment which 
could not be recovered in the absence of some fraud. Rules relating 
to consideration provide no part-protection here. It is submitted 
therefore that these cases should be followed in England, and smce 
the absence of consideration is irrelevant here, so too its presence in a 
contract under which the payment is made should not be relevant.** 
No doubt the principle of voluntary payment should continue to 
apply whether the payment was made completely without protest. ™ 
It may be noted that the Commonwealth authorities are all cases 
in which the threat is made in the form of a genuine assertion ‘of 
freedom from liability to perform a contract, and this in no way 
limits the right to recover—a further reason why any distinction 
based on the genuineness of the assertion should not be imported if 
such duress is to be the ground on which a contract can be avoided. 


_ ` (iti): Other Benefits Conferred - 


In principle there should be a right of recovery where other 
property than money has been transferred or services have been 


10 Por a discussion of its special purpose, see Treitel, op. oit., p. 51. 

11 Note 8 above. 

13 Nizon v. Furphy (1925) 95 B.B(N.8.W.) 181; Knetson v. The Bourkes 
Syndi [1941] 8.0.R. 419; Re Hooper and Grass’ Oontract [1949] V.L.B. 


13 T. A. Sundell Sons Pty. Lid. v. Hmm Yennoulatos (Overseas) Pty. Lid. (1956) 
58 8.R.(N.8.W.) 838. 

14 None of the Commonwealth cases referred to, notes 12 and 18 above, were casss 
where the threatener provided consideration for the payer’s promise or payment. 
In the Sundell case this is given as one reason for allowing recovery, but it is 
submitted that it is not relevant once there has been execution. 

18 In the Commonwealth cases, the peyments were made under unequivocal 

rotest. In relation to other categories of duress it-may be noted that it seems 
limoak to establish that permanis were yolun no matter how feeble the 
orner 


protests were: Maskell v. [1915] 8 K.B. 108. 
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rendered as the result of a threatened breach of contract, since they 
have been sought at the request of the threatener.™* 

In general it will be argued, as it has often been argued when 
an extension of the categories of duress has been suggested, that 
the person threatened had his right to bring an action to enforce 
the contract and he cannot expect further assistance from the law 
if he chooses some other course. The point perhaps appears stronger 
than in relation to threats of physical violence or of detention of 
property. But are we still in an era which refuses to take 
account the delays and inconvenience of litigation, and needs to 
encourage the weak to be stout-hearted in the face of pressure 
which we are prepared to consider as a constituent element of a 
tort? Or, to look from the other direction, what strong reason is 
there to protect the threatener against undoing what his threat has 
achieved? These questions carry us well beyond the remarks of 
Lord Denning which inspired them, but what he has said does 
suggest that they too will require a judicial answer before long. 

W. R. CORNISH. 


Hmr-PURCHASE AND Cerpit RESTRICTION 


Ir would appear that hire-purchase finance houses regard their 
prime economic function to be that of banker or financier. The 
formal legal mechanics of the hire-purchase system, however, which 
in origin was designed to avoid the Moneylenders Acts, the Bills of 
Sale Acts and the Factors Acts, result in the finance houses being 
also dealers in goods.1 There have been tart reminders to the 
finance houses of their position as dealers. Hire-purchase legisla- 
tion is aimed as consumer protection and implicitly acknowledges 
that the hirer is in economic reality a buyer, albeit a buyer on 
credit. Even so, while the legal mechanics of the hire-purchase 
system demand that ownership of the goods is transferred to the 
finance houses, these latter came into existence and now function 
as the suppliers of credit, and hire-purchase documents disguise the 
economic function of the finance houses as mortgagees mangué. 
In Kingsley v. Sterling Industrial Securities Ltd.° there would 
appear to have been an honest attempt to draft and execute 
documents recording the intention of the parties, an intention to 
sell and then hire back goods. But in terms of credit restriction 
legislation the defendant finance house has been caught by the 
full rigour of the ilegality rules; McNair J. damned its agreement 
with a triple curse as “illegal, void and unenforceable”? on proof 
that the minimum deposit required by the Hire Purchase and Credit 
Sale Agreements (Control) Order of 1960 had not been paid. 


16 Goff and Jones, op. cit., p. 144. 

1 Even outside hire- business their status as bankers is by no means 
clear: United Dominions Trust Ltd. v. Kirkwood [1066] 3 W.L.EB. 1083. 

2 Lowe v. Lombenk [1060] 1 W.L.B. 196. 

3 [1968] 2 WLR. ; ] 1 All B.B. 87. 


482 THE MODERN LAW REVIEW Vor. 29 


The plaintiff Kingsley claimed that a certain motorcar was 
his property, or alternatively claimed damages for its detention 
or conversion by the defendants, By their defence the defendants 
said that the car was their property and counterclaimed for arrears 
of hire owing by the plaintiff under an agreement between the 
parties. In reply to the counterclaim the plaintiff pleaded the 
illegality of the agreement on the grounds that it was a breach of 
the Order of 1960. The transaction between the parties took the 
form known in motor-trade Newspeak as “ re-financing,’’ ie., the 
plaintiff, being the original owner of the car, wished to raise money 
on its security. With this object he had signed three documents 
with a firm of car dealers: 

l. An agreement for the sale of the car to the dealers which 
included the term “the change of ownership to take place 
immediately on the signing of this document.” This agreement 
also contained an authority for the dealers to deduct from the price 
any sums due to them from the plaintiff. 

2. A “ memorandum of agreement ” reciting that the dealers 
owned the car and requesting them to sell it to the defendants on 
condition that the defendants would hire it back to the plaintiff on 
specified hire-purchase terms, 

8. A hire-purchase agreement with the defendants on the same 

The sale price to the dealers was £1,848; the cash price in the 
hire-purchase agreement was stated to be £1,850 (rounded figures ?) 
and it was further recited there that the sum of £600 had been paid 
as a deposit. The hire-purchase debt without interest or other 
charges was thus calculated at £1,250. This was the sum the 
defendants paid the dealers, and the latter paid the plaintiff £1,248, 
“ being the balance of the purchase price? due from them to the 
plaintiff. Thus liability for the deposit had been settled by contra- 
account, as would appear to have been the original intention of the 
dealers in obtaining the authority by agreement number 1. It was 
accepted by the court that the defendants were not aware that 
this particular transaction was a * re-financing ”? operation. The 
third requirement contained in Part I of Schedule 2 to the Order 
of 1960 is as follows: 


“8, Before the agreement was entered into actual payment 
was made in respect of each description of goods comprised in 
the agreement of not leas than an amount equal to the 
percentage specified... . 

McNair J. held that the words “actual payment ” meant a 
“real ” and not a notional payment, although asked by counsel to 
take a wider view. The policy behind the orders is to restrict credit. 
Tt is not a necessary corollary that minimum deposits required by 
the orders should be paid in cash; it is arguable that the transfer of 
any asset would suffice. But McNair J. was strengthened in his 
view of the construction to be put upon the words “ actual 
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payment ” by the existence in the terms of the Order of one 
permitted exception, a genuine allowance for goods taken in part- 
exchange, thus inducing the inference that no other exception was 
permissible. Holding that the only title set up by the defendants 
against the plaintiff’s claim was one derived from the egal 
agreement, ‘‘a document from which no title could be derived,” 
McNair J. ordered the return of the car. Potior est conditio 
querentis? 

A document transferring property in personal chattels as security 
for a debt will prima facie amount to a bill of sale and must 
therefore comply with the Bils of Sale Acts 1878 to 1882. Where, 
however, there is a genuine sale coupled with an arrangement for 
the hiring back of the goods by the seller the transaction is outside 
the scope of the Bills of Sale Acts, provided that the bargain “ is 
intended by both sides to operate according to its tenor.” One 
accepted method to determine the parties’ intention is to examine 
the accuracy of the documents recording the bargain ‘as it took 
place and at the time when it took place.” The majority of the 
Court of Appeal in Stoneleigh Finance Ltd. v. Phillips * expressed 
the view that settlement of the deposit by contra-account was 
adequate and proper in these circumstances and did not impugn the 
genuineness of the bargain,” although their observations must be 
regarded as obiter. Having heard the evidence of the plaintiff and 
of the representative of the dealers, McNair J., in the instant case, 
held that the documents should be given effect as they stood, and 
that the transaction was not a sham. Lord Goddard had held 
against the validity of a comparable transaction in Polsky v. 8S. & 
A. Services Lid.* and his judgment and the reasons therefor had 
been unanimously upheld by the Court of Appeal.’ But there was 
no evidence in that case of any attempt to record the sale and the 
hiring back in accountancy terms. The decision as to the genuine- 
ness of the transaction based upon an assessment of the elusive 
intention of the parties is a question of fact and the finding may 
be accepted as such, although, with respect, there may be some 
misgiving as to the adequacy of the evidence, The parties got the 
benefit of the doubt. The motive may well have been to raise a loan 
on the security of the goods, but the parties being aware that this 
objective could only be attained by a sale with a hiring back may 
be taken to have intended a genuine sale with a genuine hiring back. 
And the distinction between motive and intention in this connec- 
tion has been accepted by the Court of Appeal in Yorks Wagon Co. `^ 
Ltd. v. Maclure.* There was certainly evidence that the dealers 
were aware that they could not act as moneylenders. 


ae 2 W.L.B. 508. 

5 Por Russell L.J. at p. 581. 

e 51] 1 All E.R. : 

T T1 1 All B.R. 1082. 
al Ch.D. 809. 
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It has been generally assumed that failure to comply with the 
credit restriction orders would render such agreements illegal. This 
was assumed by the Court of Criminal Appeal in R. v. Garlick,’ 
and such illegality was successfully pleaded by a finance house in 
Snell v. Unity Finance Ltd. In Snell’s case the cash price had 
been falsely increased, so that after deduction of the false deposit 
a loan of nearly 90 per cent. of the true cash price had been 
obtained. It would seem that the agreement was in any event 
voidable for the fraud of the hirer; nevertheless illegality was 
pleaded even though this was conceded to destroy the counterclaim. 
As neither fraud nor illegality had been pleaded in the county court 
at first instance, the subsequent plea of illegality would appear the 
only plea open to the defendants in the light of the House of Lords 
ruling in Smith v. Baker $ Sons. The very language of the Order 
justifies the assumption that non-compliance amounts to an illegal 
agreement, as there is there contained an express prohibition against 
disposing of goods by way of hire-purchase unless the prior 
requirements of the Order have been fulfilled. 

Two questions remain. Is there not a way in which the court 
might protect the defendants who were innocent of the illegal intent, 
even if that innocence was the innocence of the naftve? And could 
not the court have upheld the defendant’s right to possession 
on the basis of the title derived from the sale to the dealers ? 

‘A strong Court of Appeal (Bankes, Scrutton and Atkin L.JJ.) 
refused to countenance a plea based on the innocence of the appel- 
lant in Re Mahmoud & Ispahani, leaving the defrauded vendor 
to his possible remedy in tort. It has been strongly argued that 
the claim for damages for breach of the contract would not, if 
enforced, amount to the court enforcing an illegality.“ In 
Kingsley’s case the defendant’s claim to possession, as pleaded, did 
amount to calling upon the assistance of the court for the enforce- 
ment of an illegality, being a claim to possession based upon the 
hirer’s default and consequent right of the owner to seizure under 
the terms of the agreement. Here indeed the finance house was 
seeking to act as banker in the attempt to realise its security. 
Perhaps on the facts the innocence of the defendants was not 
entirely clear. Their manager stated that he was aware that a 
‘third of the dealer’s business was in “‘ re-financing ” and that he did 
not care provided that the terms of the hire-purchase proposal were 
satisfactory. Such a view is acceptable; the Stoneleigh case has 
upheld this as legitimate business. But the invoicing was not 
clear, and there was-no evidence as to the proper booking of the 
debit and credit items of account with the dealers. The manager 


© (1958) 49 Or.App.B. 141. 
10 [1968] 8 All B.B. 50 (C.A.). 

u [1891] A.O. 825. 

12 [1991] 2 K.B. 716. 

18 Glanville Williams (1942) 8 O.L.J. 51. 
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also stated in evidence, and rightly, that hire-purchase companies 
never expect to receive the deposit, i.e., that settlement in account 
between finance house and dealer is the normal practice. What is 
algo apparent is that finance houses do not check the fact of 
payment of the deposit to the dealer, any more than they check 
the value of the goods or the condition of the goods. All is a 
matter of trust and reliance upon the dealer, commonly secured 
by way of recourse agreement, by risk insurance, or by collateral 
warranties demanded of the hirer. The warranty given by Kingsley 
in the form of a certificate as to cash price, delivery and former 
title was described by McNair J. as “a remarkable certificate, 
_ completely inconsistent with the facts as they were.” There was 
here a clear cause of action available to the defendants against 
the plaintiff for breach of warranty, a warranty collateral to the 
hire-purchase agreement and not vitiated by any illegality.’ 

The judgment was that the hire-purchase contract was illegal. 
There was no finding that the sale to the dealers, or the invoicing 
of the car to the defendants, was vitiated by any illegal object on 
the part of the plaintiff and/or the dealers. Even if the sales were 
vitiated by the illegal objective of the plaintiff and the dealers it 
is “trite law ” that property will pass under an illegal contract 
that has been executed.** There was here no delivery, only some 
mummery with the registration book and the car keys. But the 
judgment proceeded on the basis that the documents should be 
given effect to as they stood, and the property in the car must 
therefore be taken to have passed, as in the Stoneleigh case; and 
the guthority of the Court. of Appeal remains that the owner’s 
right to possession may be pleaded, even if that immediate right to 
possession stems from the non-performance of an illegal hire- 
purchase agreement.**. The judgment has restored possession 
of the car to the plaintiff without reference to any liability for 
the debt of £1,248. The plea of illegality at all times sounds ill 
in the mouth of the defendant; it is the rogue’s plea; and it is most 
undesirable that the swingeing effects of the common law rules should 
be extended to situations where there has been a failure to comply 
with statute. Clauses which stipulate for a payment by way of 
deposit in any event sit uneasily on “‘re-financing ” transactions, 
but having decided to uphold the honest bargain in this field, it 
seems doubly unfortunate for the court to deny the legality of such 
an arrangement for want of what was judicially described as a 


“real payment.” 17 
J. C. RICHARDSON. 


14 Strongman (1945) Ltd. v. Jincoook [1985] 2 Q.B. 525. 
15 Hamson (1949) 10 O.L.J. %49. 
16 Bowmaksrs Lid. v. Barnet Instruments Ltd. [1045] K.B. 68. 
17 Since to press the Court of Appeal has been rted ([1968] 2 All H.R. 
414) Phos upheld the judgment of MoNair J. to tho min ot the hire- 
agreement was not void as an unregistered bill of sale, and to have 
reversed the judgment as to illegality, holding (per Sellers and Winn L.JJ.) 
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Possrssory TITLE TO Lanp—Its CREATION AND ACCEPTABILITY 


TRounLE-reee transfer of land is very much in the public eye. 
Extension of compulsory registration of title to the entire country 
has been promised within the next fifteen years. For this generation 
of lawyers, therefore, title to land will assume a greater importance 
than for many years, for the careful scrutiny of the Land Registry 
will in due course fall upon every title in the country. This being 
s0, a critical look must be taken at the recent decision of the Court 
of Appeal in Geo. Wimpey & Co. Ltd. v. Sohn and Another’ to 
see whether it has even in small measure brought into 1066 the 
situation once described by Tomlin J. for the pre-1926 era as being 
“ that title to land is an uncertain matter and that nobody can be 
quite sure until the last moment .. . whether he had any title to 
land at all.” ? 

Geo. Wimpey & Co. Ltd. v. Sohn and Another’ was concerned 
with acquisition of title to land by adverse possession of it—a 
doctrine which ought to be recommended as a panacea for the ills 
of unregistered conveyancing.? The defendant vendors appealed 
against Buckley J.’s refusal to decree specific performance of their 
contract to sell to the plaintiffs a Brighton hotel and garden 
adjoining, which the plaintiffs had intended to develop as a block 
of flats, involving some constructional work in the garden. The 
defendants had no documentary title to the garden, though they 
enjoyed an easement, at least 180 years old, to use it (and indeed 
other gardens in the same square) as a pleasure ground.‘ However, 
their contract with the plaintiffs provided: ‘‘ the vendors shall 
convey all such rights title and interest which they have . . . and 
shall in support of such title and interest make or procure 4 
statutory declaration to the effect that [the garden] has for a 
period of twenty years and upwards been in the undisputed posses- 
sion of the vendors or their predecessors in title.” 

Unfortunately, the defendants could not furnish a statutory 
declaration literally within this provision, since disputes had occurred 
during the past twelve, let alone twenty, years. Letters to both 
the plaintiffs and the defendants had asserted claims to the freehold 
by alleged documentary owners of the garden and to the exercise 
of an easement over the garden by an owner of a house on the 
opposite side of the square. Nevertheless, the defendants claimed 
that, as their predecessors had since 1980 fenced off the garden from 
a road open to the public in the middle of the square and in 1940 


thas settlement of the d by contra-scoount did amount to actual payment 
for the purposes of the er L.J. dissenting). It was i 


Paer e daa nason tesa A . dimeenting) that 
e counter-claim of the defendant succeeded. 


2 Re Spencer d Hausor's Contract [1928 
3 Though, in a recent article, Mr. J. 


na “an ailing oon : (1965) 16 N.LL.Q. 
4 Of. Re E orough Park [1956] Oh. 181. 
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had stopped up a passageway from an adjoining highway, title had 
been acquired to the garden by adverse possession, so that they 
were in effect able to do something better than the literal terms of 
their contract—namely, to convey the fee simple to the plaintiffs. 

The Court of Appeal held (i) that acts of enclosure, such as 
these, though normally “‘the most cogent evidence of adverse 
possession and of dispossession of the true owner,” were here 
equivocal since they could be referable to the use of the easement 
over the garden as a pleasure ground and (ii) that, even if (contrary 
to (i)) the defendants had acquired title by adverse possession to 
the garden, they could not force the plaintiffs to accept it, since 
the plaintiffs, being developers, were entitled to insist on their 
contractual right to evidence of, not just undisturbed possession, 
but of undisputed possession. Though one may not wish to quarrel 
with the decision on the facts, it is respectfully submitted that the 
rationes decidendi are in danger of minimising the beneficial function 
of adverse possession in quieting titles and making the legal title 
follow the factual situation. 

So far as (i) above is concerned, the decision is perhaps an 
unfortunate by-product of the blurring by the Court of Appeal in 
Re Ellenborough Park * of the dividing line between possession of 
land and the acquisition over it of an easement. At all events, it 
seems embarrassing to have to tell a claimant to land that he would 
have possessed it adversely were it not for the fact that he chanced 
to have a right over it which the law recognises as an easement,’ 
particularly if that right would have been acquired only by prescrip- 
tion, with its (normally) longer period of acquisition." The second 
part of the decision ( (ii) above) is hard to defend, for if a vendor 
can convey an unencumbered fee simple to a purchaser, how can 
the purchaser complain that he contracted for something less? 
Presumably, the Court of Appeal did not intend to create a new 
legal estate in land, “an undisputed fee simple.” Moreover, in 
Games v. Bonnor,* not apparently considered by the Court of 
Appeal in Wimpey’s case,’ an earlier Court of Appeal seems to 
have decided expressly that a possessory title can be forced on a 
purchaser, even though the requisite period of adverse possession °° 
is shorter than the period of title investigation stipulated for in 
the contract. 

It is to be hoped that the wider implications of Wimpey’s case * 


hn eens 414 at p. 420; [1966] 1 AN B.B. 998 at p. 240 (per Russel 


+ Bf Piste f: Copelang T: ATO Ch. 488, at p. 408. 

ildako y. "hess OL 19; Willians Bros. Direct 
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Bruos (Grays) Lid. ] 2 Lloyd's 473. 

8 ie., a eon (instead of 12): Prescription Act 1882, s 
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will not prevent the beneficial application of adverse possession to 
cure the technical defects to be found in many present-day 
unregistered titles. 

MICHAEL GOODMAN. 


‘ EXPULSIVE CONDUCT” as AN INGREDIENT OF 
CONBTRUCTIVE DESERTION 


Dunn v. Dunn* will probably be cited as authority that it is 
generally prudent to test the genuineness of an offer to resume 
cohabitation by accepting it; that failure to do so can in itself be 
cogent evidence of the genuineness of the offer; but that, despite 
such failure, it may be established by independent evidence that the 
offer is not genuine, for there is no rule of law that an offer must 
be tested by acceptance.” But its principal theoretical significance 
consists in its apparent recognition that expulsive conduct is not 
an essential ingredient of constructive desertion and that expulsive 
words alone may suffice. Both these aspects merit separate 
consideration. 


(i) The offer to Resume Cohabitation 


Dunn is authority that there is no need to test by acceptance an 
offer to resume cohabitation, which can otherwise be shown not to 
be genuine. It thus appears inconsistent with ‘the decision of the 
Court of Appeal in Gallagher v. Gallagher,’ where Willmer L.J., 
with whom his brethren concurred, said: ‘‘ Whether im the case of 
an approach by a deserting spouse or in the case of an approach by 
a spouse living apart consensually, the offer which is made must at 
least be considered by the other party.’”?* He therefore thought 
is unnecessary “to decide the question whether the offer as made 
ought to have been accepted outright.”* Gallagher therefore is 
authority that the tables will be turned on a deserted spouse who 
gives no consideration to an offer to resume cohabitation. 

A deserted ‘spouse is bound to accept a genuine offer to 
resume cohabitation in a case of simple desertion,® or such an offer 
coupled with sufficiently credible guarantees of future good conduct 
where the deserter has also been guilty of matrimonial misconduct." 
Thus, where the deserted spouse is not entitled to refuse the offer 
made, the problem whether it must be considered does not strictly 
arise: for the tables will be turned whether, upon consideration, it 
is refused, or whether it is refused without consideration. The 


1 65] 2 W.L.R. 047; DSa 1 All E.B. 1048 (D.C.). 

3 Of. Scarman J. at pp. 955 and at pp. 1047-1048 ibid. 

3 pe J 2 AH B.R. 967. 

4 Ibid. at p. 950. 2 

5 Ibid. at p. 870. 

© Pratt v. Pratt [1990] A.C. 417. 

T Bowron v. Bowron [1925] P. 187; [1925] All B.R.Rep. 148; Thomas v. Thomas 
[1924] P. 194 (0.A.), See generally (1966) 99 M.L.B. 881. 
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problem does arise, however, where the offer made is one the 
deserted spouse is entitled to refuse because, for example, to accept 
would involve condonation of a matrimonial offence,’ or because the 
offer is not genuine.’ If the offer is refused because it is thought 
not to be genuine, then it has been considered. If in fact it is 
not genuine, the tables are not turned because it is not an offer the 
deserted spouse is bound to accept. But Gallagher is authority that 
such an offer can turn the tables if it is given no consideration. This 
view may perhaps be supported by the analogy of Day v. Day **: 
a spouse cannot rely as justification (“reasonable cause”) for 
leaving on the other’s matrimonial offence of which he is unaware. 
Similarly, it may be argued that a spouse, who gives no considera- 
tion to an offer to resume cohabitation, should not be able to assert 
that because it is not genuine he was entitled to reject it, for that 
was not his reason for refusing to consider or accept it.'* 

Gallagher, therefore, is authority that a spouse who has made 
an offer which is in fact not genuine, and therefore has not lost 
the animus deserendi, may nevertheless put into desertion a spouse 
who refuses to consider that offer. Dunn, on the other hand, holds 
that an offer which is proved not to be genuine is of no effect, 

ive of whether it is considered. It is submitted that neither 
afford the solution most consistent with principle. An offer to 
resume cohabitation, which the deserted spouse is bound to accept, 
will always turn the tables if it is not accepted; but if an offer to 
resume cohabitation, which the deserted spouse is not bound to 
accept, is given no consideration, it is suggested that the correct 
inference will generally be that thereafter the deserted spouse’ 
consents to live apart. Nevertheless the justice of the decision in 
Dunn must be conceded: a spouse ought not to be able effectively to 
terminate his desertion by an offer made in bad faith. 


(ii) Eæpulsive Conduct or Ewpulsive Words 
Dunn is authority that expulsive conduct is not an essential 
ingredient of constructive desertion and that expulsive words alone 
may suffice. This is inconsistent with the conventional statements 
of the elements of constructive desertion. It is therefore regrettable 
that the attention of the court was not directed to those authorities 
which hold that the intention to bring cohabitation to an end must 
be accompanied by “ grave and weighty ’? misconduct for construc- 

tive desertion to be constituted. . 

In Dunn, although alegations of matrimonial misconduct had 
been made against the wife, she was not guilty of “ grave and 

8 Basing v. Basing (1864) 3 Sw. & Tr. 516. 

® Trevor v. Trevor (1965) 100 S.J. 674; 286 L.T. 879. 

10 [1957] P. 202; J 1 All E.B. 848. 

11 s too it be argued that if a deserting spouse, who has committed 
adultery unknown to the other, offers to resume cohabitation without disclosing 
the adultery, the other, if he does not accept, would be put into desertion, 
provided at any rate that the offer is genuine. 
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weighty ’? misconduct and did not therefore confer on her husband 
a “reasonable cause” for living apart. But the husband by 
leaving was regarded as having put her into constructive desertion. 
It was the husband’s case that he went because his wife told him 
to go and he beleved that her expulsive words were genuinely 
meant. Scarman J. said: “It is, of course, not every injunction 
to go made by one spouse against another that entitles the spouse, 
to whom the injunction is directed, to go. It is necessary to look 
at the circumstances in which expulsive words are used before 
reaching a conclusion as to whether the words were really meant 
and as to whether the words were said in such a context that the 
spouse to whom they were addressed was justified in going.” 4 

No more is required for simple desertion to arise than for one 
spouse to intend to bring cohabitation to an end and to give effect 
to that intention by leaving. It might therefore be thought obvious 
that constructive desertion should arise where a spouse, without 
cause, orders the other to go and that other does so. In both cases 
the separation has been effected out of deference to the will of one 
of the spouses: in the case of constructive desertion because a 
spouse has obeyed the other’s will; in the case of simple desertion 
because a spouse has obeyed his own. 

Nevertheless the courts, prior to Dunn, appeared to have 
required, as a matter of law, that in a case of constructive 


13 Per Scarman J. at p. 052 and at p. 1046. 
Cf. per Bimon P.: “. .. the ioes have made a finding which I think 
amounts to this—that the wife told the husband to go, meaning that he should 
- If that overbore the husband's willmgness to remain in cohabitation, so 
t ın offect he was ed, the wife would be in constructive desertion. If, 
on the other hand, the husband was well content to accept the wife's demand 
that he should leave, without beng in effect expelled from cohabitation, the 
sede Pha tie ra In neither event was the husband in desertion "’ 
at p. 


and at p. 1049). 
It is submitted that effectively Simon P. is saying: if the husband would 
have been willing to remain but for the wife's words, sho is in constructive 
desertion; but if he was in any event willing to go, the tion will be 


consensual. Cf. his remarks in Saunders v. Seunders [1065] 23 W.L.R. 98 ai 
p. 86: Sea ene de ig oE uoh ae een Kha oamplainant'a 
willingness to remain in cohabitation her withdrawal will have an element of 
consensuality.’' 

It is, however, diffloult to a te how this formulation adds anything to 
the familiar requirement that misconduct, to justify hon, must be its real 
cause (seo Day v. Day [1957] P. 202; [1987] 2 W.L.É. 688; [1957] 1 All B.R. 
848). If the misconduct which might have amounted to ‘' reasonable cause ” is 
not the real cause for the spouse's leaving, then prima facie that spouss will be 
in desertion. But the formulstion of Simon P. entails that the separation wiH 
be consensual. Surely this need not be so. If the spouse who remains actually 
intended to drive the other out, which intention, as in Dunn v. Dann, might 
be manifested by sxpulsive words, he could not deny that he consented to the 
separation. 

But this, it is submitted, will be the rare cease, for it cannot encrally be 
inferred that a sponse, guilty of ‘‘ grave and weighty ” misconduct which has 
not caused the separation, nevertheless consented to it. It may be that the 
courts have allowed e constructive intention to suffice in cases of constructive 
desertion, but there is no warrant for spelling out a constructive consent from 
a oonstructeve mention in order to bar a divorce on the grounds of desertion. 
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desertion the intention to bring matrimonial cohabitation per- 
manently to an end had to be evidenced by deeds and not words. 
It has been stated on high authority that ‘‘ constructive desertion 
requires both factum and animus and an indication by the husband 
to the wife that she may leave him if she likes (animus) is not 
enough, unless the conduct is such as to amount to expulsion 


(factum): . .. Mere wish to expel, even if it exists, without acts 
equivalent to expulsion is . . . insufficient to constitute constructive 
desertion.” > There must be “‘ grave and weighty ” misconduct 


amounting to “‘ expulsion in fact ” before ‘‘ it is legitimate to infer 
an intention to desert ” in cases of constructive desertion, ‘‘ where 
there is no such significant act as a departure by the spouse who is 
alleged to be in desertion.” ‘4 

In Charter v. Charter“ a husband said: ‘‘ Go where you like. 
Do what you like,” and the wife left. The husband was held not 
to be in desertion. The President may have required conduct by 
the constructive deserter compelling the other to leave,'* but 
probably the case is only authority that since on the facts the 
“ wife went away of her own free will,” ' the separation was by 
mutual consent and constructive desertion could not therefore have 
arien + 

“ Expulsive conduct,” where constructive desertion is alleged, 
may well be the best evidence from which to infer an intention to 
bring matrimonial] life to an end, but it is difficult to resist the 
conclusion that in requiring such conduct as an indispensable 
element of constructive desertion, the courts have furnished yet 
another example of a rule of evidence hardening quite unnecessarily 
into a rule of law. 

It would surely be wrong to infer that when a spouse leaves 
another on account of expulsive words alone he must necessarily 
have consented to the separation. He may have, but whether the 
separation is consensual should be a question of fact in every case. 
It may seem that it would be difficult for the spouse who leaves 
to deny that he consented to do so, but it is just this that a spouse 
must be able to do when he leaves on account of the “ grave and 
weighty ” misconduct of the other. It is difficult to appreciate 
any material difference between the state of mind of the spouse 


18 Buchler v. Buchler [1947] P. 25 at p. 45; [1947] 1 AH E.R. 819, 925, per 
Greene M.B. 

ah Duellor T. Buckler LAL: 25 at p. 40; [1947] 1 All E.B. 819 at p. 890, per 

reene 
Bee also Lans v. Lans [1952] P. 84 of pp. 40-41, per Jenkins L.J. dissenting. 

15 (1901) 84 L.T. 272. 

10 Ho merely said: *‘ It is suffictont [italios eo cont pacer dasartion af his 
conduet is sachs fo corpo) her 1 leave hla ’ (at p. 378). 

it At p. 978. 

18 In Partridge v. Partridge, The Trmes, December 13, 1987, the wife petitioner, 
who had left her husband upon his her to go, had her petition or divorce 
on the grounds of desertion dismissed. it, 1O. her kiom , his words were 
not seriously intended so that they could not be regarded as expulsive. 
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who says: “I want to stay, but I will not because of your mis- 
conduct °; and that of the spouse who says: ‘I want to stay, 
but I will not because you do not want me.” In neither case does. 
the spouse who leaves consent to live apart, for in both cases he 
is willing to live with the other subject to that other’s fulfilment 
of a reasonable condition.’* 

The insistence upon “‘ expulsive conduct ” as an ingredient of 
constructive desertion is consistent with the development of 
constructive desertion as a matrimonial offence that has come to 
bear closer analogies to cruelty than to its parent, simple desertion. 
Constructive desertion, as cruelty, may be condoned; *° simple 
desertion cannot.™ Constructive desertion, as cruelty, may not 
always require a mental element,” as simple desertion on the 
orthodox view does.” ; 

It may be that the doctrine of constructive desertion has so 
developed that it supplements relief on the ground of cruelty to 
the extent of recognising grounds of divorce not sanctioned by 
Parliament. However this may be, the recognition in Dunn that 
expulsive conduct is not an indispensable ingredient of constructive 
desertion is consistent with that doctrine as an analogous extension 
of simple desertion. , 


A. A. M. Invovg. 


` 999 For RESCISSION 


Træ decision of the First Division of the Court of Session in Macleod 
v. Kerr’ provides a piquant comparative study. Kerr advertised 
his car for sale. In response to that advertisement, a man whose real 


"Ht ioa argument is acospted, then it must be conooded that the sponse who 
leaves because of words o i 


20 Seo W. v. W. (No. 2) [1989] P. 49; pesa] 8 W.L.R. 478; [1961] 2 All E.B. 
626; Howard v. Howard [1962] 1 W.L.R. 418; [1982] 3 All B.E. 589 ; Fue 

v. Pisey [1961] P. 101; [1961] 8 W.L.R. 188; [1961] 2 Ali E.R. 658; 

Neville Brown (1968) 28 M.L.R. 699. 

Perry v. Perry [1959] P. 208; [1052] 1 All B.R. 1076 (0.A.). 

22 Hall v. Hall [1962] 1 W.L.R. 1946; [1062] 8 All E.R. 518, b24, per Danok- 

werts L.J.; Gollsas v. Gollens [1968] 8 W.L.R. 176 at p. 218; 1963] 2 Alt 

B.R. 966 at p. 992, Lord Pearce. Cf. Neville Brown Eves) 26 M.L.R. 625 
at pp. 647-649. But note that the formulations of Simon P. in Saunders v. 
Saunders [1965] 2 W.L.R. 92 a ewe and Griffiths v. Gnffiths [1064] 1 


w 
e 


W.L.R. 1488 et pp. 1486-1487; ] 8 All E.R. 920 at p. 982 suggest that 
the mental element is still necessary 

28 But see (1966) 20 M.L.B. 881. 

m The couris, however, have refrained from ting the invitation of Viscount 
Jowitt L.C. in Weatherley v. Weathorley C1947] A.O. 628 a$ p. 681; [1947] 1 
All B.R. 568 at pp. 564-565 to question the whole basis of the doctrine of 
cons-ructive desertion: ‘‘On some future occasion it may be necess that 
this House . . . should consider . . . whether there is sufficient warrant for the 
feonne of ‘ constructive desertion’ which from time to time seems to have 

favour.” 
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name was Galloway but who said his name was “ L. Craig ” called 
and agreed to buy the car for £875. He wrote out a cheque for 
that amount and signed it “ L. Craig.” He then took delivery of 
the car and log-book. On the next day Kerr discovered that the 
cheque came from a stolen cheque book and would not be honoured. 
He notified the police. On the following day Galloway, purporting 
to be Kerr, sold the car to Gibson, who took it in good faith. The 
question for decision was whether Kerr could recover the car from 
Gibson. 


The Error Argument 


In his Principles, Professor George Joseph Bell said that error 
invalidates consent if it is “‘ in relation to the person who undertakes 
the engagement, or to whom it is supposed to be undertaken, 
wherever personal identity is essential.” The case usually cited 
with regard to this type of error is Morrisson v. Robertson,’ in 
which A, by falsely representing to B that he was the agent of C, 
whom B knew to be a man of good credit, induced B to sell to 
him two cows on credit; A failed to pay the price and sold the 
cows to D, who purchased them in good faith. It was held that B 
could recover the cows from D because there was no contract 
between B and A. B had no contract with A as A did not propose 
to buy the cows for himself and he had no contract with C as C 
knew nothing about the cows. Accordingly, B remained the 
undivested owner of the cows and was entitled to vindicate his 


perty. 

This authority was not of much help to Mr. Kerr. As Devlin 
L.J. pointed out in Ingram v. Little,* the case of a person posing 
only as an agent is in a special position. However, an argument was 
advanced and some reference was made to Ingram v. Little. The 
First Division of the Court of Session rejected the error argument 
on the ground that Kerr was not in error as to the identity of the 

because he intended to contract with Galloway, the man 
who answered the advertisement. 


The Theft Argument 
The sheriff-substitute before whom the case came at first instance 
rejected the error argument because he accepted the view expressed 
by Professor T. B. Smith in his Short Commentary on the Law of 
Scotland ® that Morrisson v. Robertson was not a true case of error 
in persona but was a case where there wes no purchaser at all. 
Professor Smith goes on to argue that the result in Morrisson was 
correct because A was in the position of a thief and a vitium reale 


eo 
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overt in Scots law. The learned sheriff-substitute followed this 
opinion and found in favour of Kerr. The First Division, however, 
declared that Professor Smith’s contention was wrong, that the 
correct ratio decidendi of Morrisson was error in persona, and that 
the car had not been stolen from Kerr. The Division’s view that 
there was no theft because Kerr intended to transfer the property 
in the car to Galloway seems to be correct. It is more difficult to 
agree that Morrisson was a true case of error in persona; there is 
much to be said for the view that it was a case of theft.* 


The Fraud Argument 


The third argument addressed to the First Division was that the 
contract between Kerr and Galloway, having been induced by 
fraud, had been avoided by Kerr’s notification to the police. This 
suggestion was peremptorily rejected. Lord President Clyde said: 
‘* By no stretch of imagination could we treat an intimation to the 
police as of any materiality to found a plea of rescission of the 
contract ’’; Lord Carmont opined that the argument “has no 
validity or bearing on the result of this case”; Lord Guthrie 
declared that “an invocation of the powers of the criminal 
authorities cannot possibly be the avoidance of a contract entered 
into under the civil law.” 

Strange as it may seem neither Car and Universal Finance Co. 
Ltd. v. Caldwell" nor Newtons of Wembley Lid. v. Williams * was 
cited to the Court of Session. These decisions of the Court of Appeal, 
in which it was held that notification to the police could rescind 
a contract, seem to accord much more with justice and reality than 
the approach of the First Division. There would appear to be no 
Scottish authority on the point and the way was clear. 


W. A. Wiuson. 


© Bee (1966) 117 Journal of Criminal Law 49. 
T 385 1 Q.B. 525 fea: 
1 Q.B. 560 (0.4.). 


REVIEWS 


Tux Omsupsman. Edited by Donatp C. Rowat. [London: Allen 
and Unwin. 1965. 848 pp. 60s. net.] 


Comore out just before the Government's White Paper A Parkamentary 
OComenissioner for Administration (Cmnd. 2767), this was a very timely 
publication. Over roughly the last seven years, quite a number of articles 
have been published here on the Ombudsman system in Denmark and Sweden, 
and more recently on the New Zealand Ombudsman who took office in 1962. 
Now we have a most useful book. The principal features of the British 


and to permit, as New Zealand does, the use of “Ombudsman” and 
“Parliamentary Commissioner” as alternatives. 

Twenty-nine contributors have participated in this work. Those who 
write from Scandinavia and New Zealand offer descriptive analyses of 
existing Ombudsman systems and there are contributors from the many 
countries where a similar system is being contemplated. One cannot but be 
a little disappointed that the essay on the New Zealand Ombudsman by 
J. F. Northey and the essay by Professor J. D. B. Mitchell on “The 
Irrelevance of the Ombudsman Proposals” are little more than rehashes of 
articles written for Pubic Law in 1962 A reference to the police (p. 276) 
with no mention of the Police Act 1964 indicates that Professor Mitchell's 
article has not even been brought up to date. His phrase “administrative 
palliatives” rang a bell and one pictures him now astride the old hobby-horse 
ever ready to dispatch another letter to The Times. Professor Mitchell is 
an admirer of the Conseil d'État but the difficulty of adopting that system 
here is that it is not just a matter of creating en institution. Professor Abel 
of Toronto puts the point exactly when he says of the Consell d'État that he 
cannot stifle his “grave doubt whether the alien career patterns of tts 
members that really explain its success can catch on with us” (p. 281). 

Another contribution from Canada, the essay by D. C. Rowat and H. J. 
Liambias, contains a number of points of particular interest for Britain. 
Opponents of an Ombudsman for Britain argue that an M.P. already acts 
as an Ombudsman for his constituents and the new institution is unnecessary. 
A questionnaire sent to Canadian M.P.s in 1964 revealed the inadequacies of 
the present system. One M.P. stated bluntly that he had insufficient time or 
secretarial assistance to deal with complaints; another felt that not all M.P.s 
had the experience or training to deal with some of the issues thet arise- 
Perhaps of special significance is the point that in most cases M.P.s could 
only obtain information at secondhand from the Minister or civil servant 
since they lacked access to the files. 

The Government proposals are cautious and experimental Voices have 
already been raised in favour of extending the Ombudsman idee to the field 
of local government or to investigate complaints against the police. No one 
seems to be urging that we should institute an Ombudsman in the Armed 
Forces but if at any time we have a conscripted Army once more interest 
may be aroused in the workings of the Military Ombudsman in Sweden, 
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Norway and West Germany that are described here. The United States 
Army has a similar institutlon—an Inspector-General, who may take up 
complaints from a soldier of any rank. Professor Evan of the MI.T. argues 
that the mere existence of this mechanism probably restrains officers from 
acting arbitrarily, but admits it is resented because it cuts across the principle 
of the chain of command 

Civil servants no doubt view with disfavour the prospect of an Ombudsman 
breathing down their necks, but Scandinavian experience is that by sweeping 
aside unfounded suspicion, an Ombudsman can strengthen public confidence 
in the civil service. In a lively essay from a Dublin solicitor, Max Abraham- 
son, the point is made that there is no human characteristic so strong as that 
of believing the worst of others, and any delay or decision not explained 
will be presumed to be a result of the worst possible motives. This, he says, 
quite apart from any question of fault on the part of the administration, is 
the basic Justification of the Ombudaman, “particularly in Ireland where 
cynicism is perhaps a national characteristic.” Not only, one may think, in 
Treland. 


THe Caauienor Case. By Many Gricc. [Harmondsworth: Pen- 
guin Books. A Penguin Special. 1965. 192 pp. 8s. 6d. net.] 


Uwr something more objective and better documented appears this account 
of the notorious series of cases in which Detective-Sergeant Challenor 
appeared and of the campaign to right the wrongs done by him and his 
fellow policemen provides a passable introduction to what is 


the authoress is described as the Secretary of the National Council of Civil 
Liberties whereas the Preface to the volume itself makes clear that this post 


which he contributes appears to be aware that the work is open to criticism, 
as for instance in the paragraph in which he says thet the “book 

set out to be a judicial assessment. It is a story told by one who has been 
aware of the anguish of the relatives, and has seen the hurt that 

errors and injustice can bring”: true, but emotional engagement should not 
be allowed to take control, especially in a book which is concerned with 
Justice, or in the end the protagonists of Justice will themselves be guilty 
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of the very faults which they have entered the field to combat. Such feelings 
perhaps explain, if they do not excuse, some of the wilder passages in the 
book: indeed one has the feeling from time to time that a calmer mind was 
responsible for the insertion of certain passages which are more moderate in 
tone, and show some understanding of the difficulties under which the autho- 
rities had to work during the comparatively short period from the time when 
Challenor first came under serious fire to the date when he hed plainly 
become so ill that he was no longer fit for duty. 

One is left with a strong feeling that as soon as is reasonably practicable 
a properly documented account of the whole Challenor affair ought to be 
produced by some better equipped writer who is used to weighing and 
evaluating evidence. Two Home Office inqutries have been held, the one by 
a Police Superintendent, Mr. Du Rose, the other by a leading member of 
the Bar, Mr. A. E. James, a.c. Only the report of the latter has been made 
„public, a useful and objecttve assessment so far as it goes, but limited in 
its scope as a result of the narrowness of the terms of reference, which 
precluded an investigation of a number of the more serious allegations made 
in this book. This makes it the more desirable that a thorough post mortem 
shall be carried through without too much delay. It would certainly be in 
the best interests of the police themselves, the Home Office and indeed of 
the public, if a full and untrammelled investigation of the kind I have 
suggested above could be carried out. 


C. 


Tae Powrrics AND ADMINISTRATION OF NIGERIAN GOVERNMENT. 

Edited by L. Frangu Butz. [London: Sweet & Maxwell; 
vane African Universities Press. 1965. xiv and 271 and 
(index) 8 pp. £1 17s. 6d. net. Paperback for sale in Africa 
only, 15s. net.] 


Tras book is not a haphazard collection of essays, but an integrated whole 
work, although each chapter has been written by a different specialist author, 
Nigerian or expatriate. After an Introduction by the editor, there follow 
chapters on “Land, People and Tradition in Nigeria,” “ Constitutional 
Development,” three chapters on the structure of government—at the Federal, 
Regional and local levels respectively—one on “ Political Parties,” then two 
of special interest to lawyers on “The Courts and Legal System” and 
“The Maintenance of Public Order,” ending with one each on “The Higher 
Public Service” and “Nigerlan Foreign Relations.” 

As can be seen from these chapter headings, the range of subjects 
covered is extremely far-reaching and it is no criticism of a work of this 
nature to say that it gives us a bird@scye view of many subjects, mostly 
of great complexity, each of which might have been the subject-matter of a 
serious volume on its own. As the editor forthrightly states, this “is a book 
written for Nigerians,” of which the main justification is seen to be “the 


may add thet the non-Nigerian who wishes to 
know something about this vast, (for Africa) thickly populated and politically 
Important country could do no better than to peruse this volume, at any rate 
by way of introduction. The authors present a fair and balanced picture, 
not merely of the theory of Nigerian government, but of its practical working, 
of tts many strengths and of its perhaps over-publicised weaknesses. Thus, 
e.g, the regrettable problem of corruption is frankly admitted to exist (at 
p. 165) and not, as one might have expected, brushed under the carpet. 
Tensions between the traditional North and the more developed South and 
among tribal groupings—which last have recently affected even Nigerian 
university administration to a sad degree—are described and assessed without 
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appeared from time to time in the newly constructed edifice of federal 
government of Nigeria. The reasons why it had so far survived and the solid 
grounds for optimism as to its future survival and development are explained. 
So are those why Nigeria had not yet fallen in to the current African 
maleises of military despotism or the “one-party state.” Nor, it then seemed 
was she at all likely to do so; since there is in Nigeria a very large number 
of educated and even graduate citisens fully capable of influencing events 
and of meeting staffing needs of almost every kind, in marked contrast to 
the pitiful handful of graduates who have usually taken over power in & 
newly independent African state, of which the Congo was, of course, the 
most notorious example. 

The chapter on “The Courts and Legal System” rightly emphasises the 
complexity of this field and the great amount of local and regional diversity, 
both in adjective and in substantive law. “For instance, the North relies to 
an extent unperalleled elsewhere in the world upon a system of [traditional] 
native courts, some of them possessing the widest powers including that of 
passing a sentence of death” (at p. 170), while in Lagos, on the other hand, 


and Regional), customary law (itself of infinite variety), and English law as it 
existed down to January 1, 1900. By a recent reform, copied from the 
Sudan, there is now a Sharla Court of Appeal to hear appeals on Moslem 
family questions, including inheritance, which apples the MaHikl School of 
Islamic law, and provision ig even made (again as in the Sudan) for a 
“Court of Resolution” to solve conflicts of jurisdiction between this religious 
Court of Appeal and the ordinary courts of the land. While the Constitution 
provides that no one shall be convicted of a criminal offence unless the 
offence is defined and the punishment is prescribed in an enactment of the 
legislature (p. 171) and this rule, which is binding on every court in Nigeria, 
now ensures a considerable amount of uniformity, the law in civil matters is 
much more variable and even, in matters like family law, unbeHevably 
diverse and complicated. 

Nigeria must be a fascinating country to visit and while we cannot all 
look forward to thet experience, we can enhance our knowledge of its 
politics, administration, government and law by reading this excellent 


introductory work. 
C. D’Onivier Farir. 


Tax INDUCTIVE ÅPPROACH TO INTERNATIONAL Law. ni a 
SCHWARZENBERGER. [London: Stevens, for the London i 
tute of World Affairs. Library of World Affairs, No. 67. 
1965. xv and 192 and (index) 16 pp. £2 10s. net.] 


The Inductive Approach to International Law is inevitebly associated with the 
name of Georg Schwarsenberger. For many years, however, it has been difi- 
cult to obtain any reasoned analysis of what this approach amounts to. This 
has been particularly true in the case of students, other than those of the 
University of London, while critics have often based their remarks on only a 
very broad idea of what Schwarzenberger hed in mind. Too often, they have 
given the impression that the inductive approach is a panacea intended to 
indicate for all time what the rules are on any particular problem of inter- 
national law. Now, this should no longer be possible. 

The paper in which Professor Schwarzenberger first propounded his 
approach to international law in the 1947 Harvard Law Review provides the 
first chapter of this new book and perusal of it clearly brings out the author’s 
appreciation of the potentially transient character of The Inducttoe Approach 
to International Law: “The time will also come when the inductive approach 
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will have served tts purpose and made way for other methods which may then 
more closely correspond to the needs of the science of international law” 
(p. 42). Furthermore, “it hardly needs mentioning that any inductive ‘proof’ 
of a rule of international law always remains provisional: tt is Hable to be 
disproved at any moment by better evidence that, in making any particuler 
assessment, was not available or was overlooked” (p. 5), and such better ev} 
dence may, of course, well be the result of applying the inductive approach. 

Perhaps the best known application of Professor Schwarsenberger’s Indeo- 
tios Approach to International Law is to be found in his series of Hague 
lectures devoted to the Fundamental Principles of International Law, which 
“may be abstractions within a narrow compass from relevant rules of law,” 
the fundamental principles being those “on a relatively high level of abstrac- 
tion” (p. 85). In order to satisfy the publishing requirements of the Reowesil, 
the author hed to cut his manuscript somewhat ruthlessly. In Chapter 6 he 
fills the lecuna by reproducing the deleted material as well as the missing foot- 
notes. In the field of internetional relations, Schwarsenberger is sometimes 
accused of overemphasising the concept of power. There is much to be said, 
however, for his comment that “in relations between antagonistic blocs, law 
tends to cease to fulfil its appointed regulative functions and to become a mere 
ideology of power. Nevertheless, at least in the internal relations between 
members of such eristic groupings, it may still serve the purposes of a law of 
reciprocity or co-ordination. Even on a universal level, it may continue to 
flourish in fields which are relatively remote from the central issues of actual 
or potential conflict or in periods of relative equipoise.... The degree of 
institutional integration attained inside the world camps is a pointer to the 
constructive potentialities inherent in international law. ... On the decisive 
level of global relations, the vital issue of the supremacy of the rule of law 
over the reign of force still awaits a constructive solution” (pp. 108, 106, 107). 

It is obvious that it is Inherent in The Inductive Approach to International 
Law that the role of doctrine as a formative force or authoritative exposé 
of international law is likely to be radically reduced, for “on the plane of 
legal analysis the international lawyer is only concerned with the evidence for 
any asserted principle of international law. If the evidence exists, the prin- 
ciple must be stated in its full scope whether, de lege ferenda, it is considered 
beneficial or otherwise. If evidence is lacking, the alleged principle must be 
shown to be spurious end then rejected. Aggressive descriptions are no proof 
of the non-existence of a legal principle, and laudatory epithets no substitute 
for evidence” (p. 8&). This comment may well be applied to the last chapter 
of Professor Schwarsenberger’s book in which the inductive method is Mu- 
strated, taking as test cases the questions of apartheid, the Cuban quarantine, 
the Djakarta incidents of 1968 and the Test-Ban Treaty of the same year. 
It applies equally well to the attack on the inductive approach to be found in 
the “refutation” of tt embodied in Dr. Jenks’ Prospects of International 
Adjudication, and the refutation of that refutation which constitutes Chapter 5 
of the present work and is entitled “The Inductive Approach Re-examined.” 

Whether one accepts The Inductios Approach to International Law or not, 
the present statement of it, together with the attendant chapters, enables one 
to appreciate how deep is the contribution of Profesor Schwarsenberger to the 
study and exposttion of the theory of international law. 

L. C. Garry. 


Tae Counts oy Justice oy THE Eurorran Comuuntitizs. By D. G. 
VALENTINE. [London: Stevens. 1965. Two Volumes—Vol. 1, 
xliv and 601 pp.; Vol. 2, xxxv and 878 pp. 21 gns. net.] 

Tas is the first major work in English on the Jurisdiction, practice and pro- 

cedure and the case-law of the Court of Justice of tbe three Kuropean Com- 

munities, the European Coel and Steel Community, the European Economic 
Vor. 29 16 
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Community and Euratom. Volume 1 contains the text of those perts of the 
three treaties establishing the Communities which constitute and define the 
Jurisdiction of the Court together with a detailed commentary on 
sions and the procedural rules of the Court. Volume 2 contains a translation 


f 
i 


Principally its Jurisdiction consists in deciding disputes as to whether member 
states have fulfilled their obligations under the treaties, and whether adminis- 
trative acts by the Community authorities challenged by member states or in 
some cases by individuals or companies are lawful, and in ruling on questions 
of Community lew arising in disputes before the municipal courts of the 
member states when the court or, if it is a final court of appeal, any of the 
parties have invoked the Court’s interpretive power. 

Dr. Valentine’s acconnt of the history, constitution, procedure and functions 
of the Court is painstaking and exhaustive. It is surprising how many ques- 
tions of procedure have arisen in the cases decided by the Court, and many of 
the cases decided by it have turned pure) 


in Italian law which the Court was at one time inclined to adopt, namely, that 
it extended to all errors of law. 
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it will be found that the Court aided the fulfilment of the treaty purposes. It 
rarely rests content with a narrow interpretation of the specific article cover- 
ing the question in issue; it tries to set this article against the general objects 
of the Communities stated at the beginning of each treaty, and to integrate it 
with those objects and other related articles dealing with other specific matters. 
This broad interpretive approach is attractive, and contrasts favourably with 
the “literal” interpretation of statutes by which courts in common law coun- 
tries not infrequently frustrate the statutory purpose. 
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Dr. Valentine’s work will undoubtedly become a standard work of refer- 
ence. He has devoted many years of research to ít, and it is to be hoped that 
his obvious enthusiasm for his subject will lead him to write a third and fourth 
volume, bringing the reports of cases up to the present time. 

Roxar R. Proormrerom. 


Brerrsau Dicxst or INTERNATIONAL Law. Phase One, Volume 5 
(Nationality and Protection); Volume 6 (Aliens and E:xtradi- 
tion, etc.); Volume 8 (Consular Officers, Foreign Marriages). 
Edited by Curve PARRY, LL.D. [London: Stevens & Sons. 1965. 
Vol. 5, xxx and 627 and (index) 18 pp. £6 15s. net.; Vol. 6, 
xxxvil and 885 and (index) 16 pp. £7 17s. 6d. net.; Vol. 8, 
xxvi and 679 and (index) 18 pp. £7 5s. net.] 


Vorume 5 concerns Nationality and Protection. The first two sections are 
concerned with the general principles upon which nationality is conferred and, 
in particular, with the modes of acquisition and loss of the status of a British 
subject. To those who cherish the idee that this status had, prior to 191 
virtues of uniformity and simplicity the reading of these sections will 
somewhat disconcerting. The third section is concerned with the 
tection of British subjects and here the complexity and difficulty of 
raised are fully apparent. For example, there appears to have been a 
plete (and unsettled) difference of opinion between the Legal Adviser 
Treaty Department on whether a dual national may be protected in 
state (pp. 968-864). So, too, does the uncertainty of the term “ 
Protected Person” become clear when the classes of persons are shown 
range from nationals of Protected States to “ protégés” in capitulation 
tries and “illegitimate Angio-Chinese” (pp. 457-477). Of especial interest 
(since it is often assumed to be a “modern” problem) is the part dealing with 
the protectian of firms, partnerships, corporations and British shareholders in 
foreign companies. The net of protection was once cast extremely wide, so 
that foreign agents or partners benefited from the protection to which the 
Engish domiciled firm or partner was entitled by nationality, provided the 
foreign agent or partner was acting as such and was not a national of the 
“defendant” state. It will be of interest to see, 

practice to be given in the Second Phase, whether 
tained: certainly it will be difficult to justify after 

Indeed, an Opinion of the Law Officers in 1866 denied protection to E 
companies with a “merely colourable registration” in England (p. 514). In 
the section on the protection of shareholders there is a detailed treatment of 
the Delagoa Bay Ratkeay case, which brings out cl 
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The section on treatment of aliens within the United Kingdom and, conversely, 
of British subjects in foreign states ts of particular interest, for tt shows 


where, by treaty, a more generous treatment is sought. 

The practice on Extradition is, of course, very considerable, and tt becomes 
apparent that the very flexibility of the constitutional structure of the British 
Empire gave rise to enormous difficulties. For example, Canada, by reason 
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of her own legislation, became sw generis (assimilated to a third state where 
transfer of an accused from Canada to Germany via England occurred) 
and the Protectorates posed special problems because, lacking sovereignty, 
the Crown had no power to extradite until legislation was passed within the 
Protectorates themselves. It is also evident that the distinction between true 
extradition and rendition (in the absence of treaty) was very hasy indeed. 

Volume 8 deals with the Consular Officers and Foreign Marriages. As 
might be expected with a great trading and commercial Power, Great Britain 
developed a highly detailed practice on the powers and functions of Consuls, 
and on thelr privileges and immunities. There are detailed sections on 
particular powers (protection of trade, assistance to nationals, passports and 
visas, notarial functions, etc.), and there is a separate section on functions 
in relation to shipping and seamen. There is also a useful Appendix, giving 
the various Acts under which specific powers were conferred. The section on 
Foreign Marriages covers functions of Diplomatic as well as Consular Officers, 
and also “military” and “naval” marriages. Apparently, until 1898 it was 
also possible for British subjects to be married abroad in accordance with 
British forms at factories established by British trading companies, so long as 
there existed a British chaplain at the factory! Much of this volume would 
today be treated as being of gréater relevance to the fleld of confiicts of laws, 
and one finds a good deal of material on the relevance of the leo looi and of 
nationality, as well as on the extension of the concept of the comman law 
marriage to military and naval marriages, prior to legislation formalising the 
procedures which had developed. One of the useful features of this section 
is that it contains editorial comment which brings the statement of the law 
into contemporary focus: for example, the section on military marriages 
includes references to judicial decisions in 1957 and to legislation in 1988, 
1947 and 1964, 

As these volumes grow the earlier impressions of this reviewer are 
confirmed. This Digest of British Practice will prove absolutely invaluable, 
and not least to those actively engaged in the practice of law. The “myth” 
of the irrelevance of international law to the actual practice of law will be 
destroyed for ever for those who take the trouble to peruse this mass of 
carefully selected material 

D. W. Bowrrr. 


A TEXTBOOK OF INTERNATIONAL Law. By S. R. PATEL. [New York: 
Asia Publishing House. 1964. xii and 822 pp. 42s. net.] 


INTERNATIONAL LAW—INDIAN COURTS AND LecisLaTuRE. By S. K. 
AGRAWALA. [Bombay: Tripathi. 1965. x and 275, and xcix 
pp. of appendices, with index.] 


A rasom number of books on international law have recently been published 
fn India. Most of these are written from a completely traditional point of 
view and serve to emphasise that, despite the activities of the Aslan-African 
Consultative Legal Committee, the Indian view of international law tends to 
conform to that of the older Western Powers. 

Mr. Patel’s Textbook of International Law does not attempt to break 
new ground—in fact, the section on extradition refers to the English Act and 
to English cases, but makes no reference to the Indian Act of 1962 or to the 
meny Indian cases on this subject. The author attempts “to provide the 
general public with an introductory volume which briefly and lucidty expounds 
the extant principles of international law.” Nevertheless, the author is aware 
of new trends, although it perhaps goes too far to elevate the basic political 
premises of Nehru’s speeches into a Doctrine postulated “on behalf of 
Asia” and to be compared with the Monroe Doctrine. But, “the inherent 
superiority of the Nehru Doctrine is centred in the fact that it was not 
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proclaimed in a spirit of self-defence as was the case with the Monroe 
Doctrine, nor was it announced to extend the spheres of influence es in 
the case.of its Japanese counterpart, nor was it declared to guarantee 
colonial gains as it was true of its British version, but it is designed to further 
the ideals of human unity, freedom and peace in the world situation obtaining 
at present.” : 

The idealism of the author’s approach to international law carries him 
further than most when referring to human rights. In his view, the Universal 
Declaration “in effect imposes a limitation on the sovereignty of states by 
restricting the rights of the states to treat the individual, both national and 
non-national, in any manner they like. The declaration offers a guarantee 
to individuals both at home and abroad in respect of all the rights it 
enumerates and serves as a strong link between the Individual and international 
law. The recognition of fundamental human rights on the part of the 
international society has placed the tndividual in the right place in the 
international sphere end has rendered tt possible to make a correct approach 
to the problems of international peace and security.” 

The combination of nationalism and idealism which is Ilustrated by these 
two quotations is also to be found in Mr. Patel’s assessment of the Nuremberg 
and Tokyo Trials. He says of Nuremberg that it “constitutes a milestone 
in the progress of international law. Henceforward, international law is 
made a stronger lew. It has made future world wars almost impossible... . 
The trial also enhenced the value of the Paris Pact and other international 
agreements and treaties.” As for Tokyo, “one of the judges, Radha Benod 
Pal of India gave a dissenting judgment. He held that the Pact of Paris 
had not the effect of laying a positive rule of international law and of 
making war an international crime.... This dissenting Judgment is a land- 
mark in the annals of international law.” In view of these contradictory 
statements it is not surprising that Mr. Patel regards the use’ of nuclear 
weapons as contrary to law. One does not expect, however, to find m a 
work of legal scholarship the bald statement: “Another justification which 
was put forward for the use of the atombombs was that the war was 
shortened and many lives were thus saved. These and similar other grounds 
are obviously untenable and cannot bear the test of legality or considerations 
of humanity.” 

The positive features of this Textbook of International Laws lie mainly in 
the form of tts presentation. There are no footnotes, and discussion of cases 
is worked into the text. The latter is presented in the form of a running 
account in straightforward language, with the minimum of technical jargon, 
and at the end there is a brief summary of a number of leading cases as 
well ag of the basic points made in each chapter. It is not the sort of work 
which could be recommended to students, but with the exercise of more care 
and less partisanship it could well form the precursor of the type of book 
that might appeal to laymen. 

An Indian book that is far more interesting in its approech and which 
breaks new ground is Dr. Agrawala’s International Law. This is the first 
attempt to present international Jaw as evidenced by Indian practice in the 
fields of succession, nationality and extradition. Most writers in the field of 
international law today draw attention to the fact that “a family of nations 
based primarily on Western Christendom has been transformed into a universal 
world community. ... For the first time since the Renaissance and the 
maritime discoveries of the late fifteenth century, European influence is no 
longer predominant in world affairs.” Western writers, however, find them- 
selves dealing with the impact of the new world by means of second-hand 
material and broad generalisations. While the leading Western works have 
been translated into other languages, the writings of the Middle and Far 
East have not been made available, generally speaking, in translation. India, 
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of which the kagua franca is still Engilsh, is perhaps the obvious country 
whose scholars should prove the catalyst between East and West. 

The Constitution of India provides that “The State shall endeavour to 
foster respect for international law and treaty obligations in the dealings of 
organised peoples with ome another.” It also provides for the continuing 
operation of the “law in force” prior to its adoption, thus leaving the way 
open for the courts to adopt international law so far as it had become part 
of English common law. New states, however, frequently find that the law 
of the former tmperialist era, whether municipal or international, does not 
adequately answer their needs and new statutes become necessary. In each 
of the three fields analysed by Dr. Agrawala statutes have been enacted and 
these are binding regardless of customary or prior accepted law on the subject. 
Perhape one of the biggest departures that has been made in this way is to 
be found in the Extradition Act of 1962 and the Indian practice thereunder. 
A change has been made from Commonwealth practice and the signature of 
extradition agreements with Commonwealth countries is provided for, and 
unlike the position under the Fugitive Offenders Act political offenders are 
no longer subject to inter-Commonwealth rendition. 

The Indian courts have perhaps been faced with more succession cases 
in a short period of time than have any other courts in history. They have 
“followed the age old international law principle that the law survives 
succession until changed,” with the law of a particular state continuing until 
a uniform system has been adopted. They have also recognised, although with 
some deviations, that suits, appeals, execution of Judgments and the like 
pending at the date of succession should be honoured—a principle which has 
been followed in other successors of the Empire like Israel and Malaya. 

When he departs from his review of the practice of the Indian judiclary 
the learned author finds cause to criticise the judges for their timidity in 
adopting literal interpretations of statutes, rather than developing the law 
in the light of general or universal international law. “They should grab 
every little opportunity to express thelr views on an international law matter, 
rather than evade the point by deciding the case only with reference to some 
enactment, order or ordinance. It is a broad and engulfing interpretation 
like that of Judge Lauterpacht and Judge Alvares of the International Court 
of Justice which ought to be preferred by the Indian judges in considering 
transnational questions before them. ... Such a duty becomes all the more 
incumbent if # is appreciated that international law with which we are 
familiar, hes been developed by the European states only. Many rules of 
such a Jaw are found to be contrary to the interests of the newly emerging 
Afro-Asian states today, hence are unacceptable to them. It is for countries 
like Indla to enunciate the equitable rule for future international law... . 
It has not, however, to be concluded that the Indian judges are uniformly 
irresponsive to international law issues and tranmational situations. Far from 
that, with respect to some of the issues their reaction has been truly pro- 
gressive. But such decisions form the exceptions, rather than the rule... 
It ts the Job of the legal scholars to open the minds and keep them open 
with incoming trains of progressive ideas. Therein lies the future of 
international law, as of all knowledge.” 

Before one can state whether Dr. Agrawale’s strictures or praises of the 
Indian judges are justified, it is necessary that more evidence of their practice 
in the field of international law should be made available. Dr. Agrawala 
has blased a trail in a limtted field of international law. It is to be hoped 
that he will follow this pioneer effort with other contributions until he has 
completed what may stand with Hyde, Castel and others as International 
Law as interpreted and appHed in his country. 


L. C. Garry. 
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Toe DIFENCE oF OBEDIENCE TO SUPERIOR ORDERS IN INTERNATIONAL 
Law. By Yoram Divstem. [Leyden: Sythoff. 1965. 278 pp.} 


De. Diwerenc is a lecturer in the Hebrew University of Jerusalem anc 
this book is based on a doctorate thesis which he submitted to that university. 
The subject he chose, “ The Defence of Obedience to Superior Orders” in trials 
for war-crimes, has a peculiar interest and importance in Israel, because of the 
Eichmann case tried by the Israel courts, and also because of the grim incident 
on the eve of the Sinai Affair, 1956, of the shooting in cold blood of a number 
of Arab villagers by Jewish police for breach of a curfew order, of which the 
victims had, and could have, no knowledge. Dr. Dinstein has studied with 
exemplary thoroughness the textbooks of international lew, the trials, national 
and international, for war-crimes in the First end Second World War, and the 
national and international legislation during the thirty years 1919-40, culmina- 
ting in the draft Code of Offences against the Peace and Security of Mankind, 
prepared by the International Law Commission of the United Nations. Part I, 
concerned with national law, analyses the dilemma of the soldier between the 
demands of the military law for unquestioning discipline of obedience to 
orders, and the provisions of the Criminal Code about murder. The dilemma is 
ustrated in the trials by the German Supreme Court after the First World 
War of the war criminals, the U-boat officers, who sank hospital ships, and 
deliberately sent to the bottom the lifeboats loaded with the crew and pass 
engers. The doctrine of individual responsibility for acts which were mani- 
festly illegal disposed of the defence plea, respondeat superior and was 


British Government in 1919, under the chairmanship of Lord Birkenhead, 
recommended that no plea of superior orders should be accepted when the 
accused was charged with acts flagrantly contrary to the lews and customs of 
war. An Allied Commission, however, qualified the doctrine of absolute lia- 
bility. The fact of obedience to orders may contribute to the plea of exemp- 
tion of the defendant from responsibility on the ground of mistake of law or 
compulsion. 

Dr. Dinstein concludes from the examination of the Charter of the Inter- 
national Military Tribunal 1945, and the judgments of the tribunals at Nurem- 
berg and Tokyo after the Second World War, that the golden rule is to 
examine empirically the circumstances of each crime, without dogmatic pre- 
sumption. If the accused can be shown as in the Eichmann case to have a 
mens rea, which is an essential element of murder in the Criminal Code, or if 
the act is manifestly criminal, the plea of superior orders, or r 
superior, is rejected as a defence, and can only be considered for mitigation of 
penalty 


The latter part of the book is en exhaustive analysis of the international 
legislation after the world wars: The Washington Treaty of 1922 about the 
use of submarines in war, and the Charter of the Nuremberg Court 1945. The 
legislation includes, too, the Geneva Conventions of 1948 and 1949 about 
civilians and the project of the UN International Law Commission. Dr. Din- 
stein makes a careful appraisal of the Judgment of the Israel courts in the 
Eichmann trial from the international law aspect, particularly the question 
whether the terms of the Israel statute about the trial of Nasis and ther 
collaborators were in accord with those principles. The trial court hardly 
touched on the legal pleas, but found as a fact that Eichmann was a major 
criminal, knowing that whet he did was a crime against humanity. The 
Supreme Court, which heard the appeal, did direct itself to the plea of 
superior orders, and held that its exclusion by the Israel statute was in con- 
formity with modern international law. Yet, he concludes, “One must be 
affected by more than a scintilla of doubt whether different parts of the judg- 
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ment constitute a coherent unity, or whether cach part does not seek to wrestle 
alone against the problem of obedience to orders.” 

The author has read widely and carefully, and pondered on his sources. 
The references and notes on each statement are almost overwhelming, end the 
bibHograpby and index are impressive. The book is a significant contribution 
to a topic which hes been a subject of controversy as regards the theory and 
practice of international law. Though the author's mother-tongue is Hebrew, 
and sometimes the reader is conscious of a peculiar Engilish idiom, he contrives 
to express his argument accuretely and eloquently. 3 

; Noasaw Buorrwice. 


INTERPRETATION OF ÅMBIGUOUS DOCUMENTS BY [NTERNATIONAL 
ADMINISTRATIVE Tripunats. By Aran H. ScHECHTER. 
[London: Stevens & Sons. 1964. xviii and 188 pp. £2 7s. 6d. 
net.] 


Tus author of this little book, which includes forty-seven pages of appendices 
and tndex, describes, reviews and analyses the practice of the administrative 
tribunals set up by the United Nations, the International Labour Organisation 
and the European Coal and Steel Community in regard to contracts, staff 
rules and regulations, and treaties. Once one accepts (as the author does) 
that maxims or canons of interpretation have only a very limited function and 
usefulness, problems of interpretation are on the whole singularly uninspiring, 
because they do not normally involve questions of principle, but depend on 
the particular context, the surrounding circumstances and other considera- 
tions peculiar to the particular case. Yet Mr. Schechter has succeeded in 
discussing the practice of these three tribunals with insight and persuasive- 
ness, though he would have assisted his readers if he had included references 
to the reports of the cases in the more readily accessible International Law 
Reports. The broad conclusions which the author reaches are perhaps not 
stated with the clarity one would expect. It may be that, in essence, they are 
confined to the submission “that an impressive body of international adminis- 
trative lew is being built today” and that “international administrative law 
has much in common with traditional internal law” (pp. 185, 186). 

The trtviality of such and similar statements would perhaps have been 
avolded if the learned author had probed a little more deeply. In discussing 
the practice of International administrative tribunals it has become fashion- 
able to suggest that they apply le droit interne de Porganisation; see, for 
instance, Madame Bastid, Rec. 88 (1957) 847, 471 et seg. Such a statement 
which, usually, is left undefined can only mean that public international law 
applies; see Britisk Year Book of Internationa} Levs, 1989, p. 52. If this is 
correct, then remarkable support is given to the view that, not only treaties, 
but also staff rules and regulations and contracts between international 
Organisations and their employees are or may be governed by public inter- 
national law. Mr. Schechter, indeed, would seem to agree. But his book gives 
few signs of his awareness of the fundamental problems to which the work.of 
internationa] administrative tribunals gives rise. 

F. A. Mixy. 


COMPARATIVE SURVEY OF CENTRAL Banx Law. By Hans Avraicat. 
[London: Stevens & Sons. 1965. xii and 238 pp. (with 
indices). £8 net.] 

Iw 1961 Dr. Aufricht, one of the Counsellors in the Legal Department of the 

International Monetary Fund, published a volume entitled Central Banking 

Legislation. It contained a collection of central bank, monetery and banking 

Tara PUND ee aa eed ceo These 

countries were Australia, Canada, Rhodesia and Nyasaland, South ‘Africa, 
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United Kingdom, Burma, Ceylon, India, Indonesia, Japan, Kores, Pakistan, 
Philippines, Costa Rica, Cuba, Dominican Republic, El Salvador, Guatemala, 
Honduras, Mexico, Nicaragua. Dr. Aufricht has now written a companion 
volume. He describes the nature, content and effect of the legislation in 
the above twenty-one countries in systematic form in eleven chapters. If 
anyone is interested in the question, among very many others, how the 
economic and social objectives of central banking ere expressed in the 
legislation of the twenty-one countries, what terms of office the boards of 
directors enjoy, bow the monetary unit is defined, what assets the central 
banks are required to hold, how differences of opinion between banks and 
government are resolved, what market operations ea central bank may carry 
out, then, indeed, he will find reliable and detailed information in the present 
volume. This work, therefore, is almost exclusively of a descriptive character. 
Since description is based on the law in the twenty-one countries which 
were somewhat arbitrarily selected for publication in the earlier volume, 
tt is by no means certain that the picture is truly representative of central 
bank legislation as a whole or even in the leading countries. 

The legal problems to which such legislation gives rise and some of which 
are of great interest are not to any appreciable extent discussed in this book, 
but wil, it is hoped, meet with the learned author’s attention at a later date. 
When he refers to a provision in the law of Burma thet is reminiscent of 
section 6 of the Coinage Act 1870 (p. 60), when he discusses the definition of 
the monetary unit, or when he explains provisions relating to the cover of the 
note issue (p. 75 et seg.), in these and many similar cases there is room 
for careful legal analysis in the light of the considerable material which has 
accumulated over the years. 

F. A. Miny. 


INTERNATIONAL CONVENTIONS OF MERCHANT SHIPPING. By NAGENDRA 
SINGH, LL.D. [London: Stevens & Sons. Vol. 8 in British 
Shipping Laws. 1968. xv and 1827 pp. (with index). £12 12s. 
net. | 


Da. Nacen Soren deserves the gratitude of all those who are occupied with 
the problems of international shipping for his industry in bringing together in 
one volume this important mass of relevant material Although he has had 
forerunners in Spein and Italy, nothing so complete has, to my knowledge, 
been previously produced. The book will be kept up to date by Messrs. 
Stevens’ admirable modern system of Supplements so that it is likely to remain, 
what it has become on its first appearance, the authoritative volume on its 
subject-matter. 

There is no aree of human activity which stands more in need of inter- 
national control than that of merchant shipping and no area which lends itself 
more readily to the formulation of rules for such control; though enforcement 
is another matter. At first sight therefore it might appear surprising that this 
area of international law—at any rate as far as it depends on international 
conventions—is almost entirely a development of the present century. This 
qualification 1s necessary, for as Dr. Singh points out in his Preface the 
“custom of the ses has provided in ecarller years a great deal of international 
law of sorts, in the shape of customs.” Unfortunately, however, these customs 
had not enough of the uniformity required in an effective legal system, and 
from the middle years of the last century much effort was expended by both 
lawyers and business men in trying to secure a greater degree of this. The 
York Antwerp Rules for general average the origins of which go back to the 
1850s is the earliest example of this process, and the initiators of this move- 
ment crentually abandoned the method of diplomatic acton in favour of that 
of the contrect of adhesion which meant that success came slowly. The 
attempts which followed to secure a uniform international bill of lading, or at 
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any rate an agreed set of clauses to be incorporated in bills of lading, failed, 
at any rate until a return was made in the twentieth century to the method of 
diplomatic convention. 

Thus the nineteenth century was pretty barren of results. Indeed it seemed 
only possible in such rare and new cases as the building of international canals, 
or the laying of submarine cables where a completely new invention required 
for successful application a certain amount of international co-operation to 
secure the required co-operation of the business world. Indeed in all the 
hundreds of conventions printed in this volume those relating to the Sues 
Canal and the Convention for the Protection of Submarine Cables of 1884 are 
the only ones which go back to that period. 

And yet Dr. Singh is able to say in his Preface that the “last fifty years 
have witnessed an extraordinary growth of international conventions dealing 
with almost all important aspects of mercantile shipping,” and the extent of 


forty rather than fifty years. Dr. Singh does not discuss the cause of this 
Phenomenon which is one the importance of which has not been generally 


League of Nations and its sister organisation the International Labour Office. 
These provided machinery, a focus, and personnel the absence of which had 
Previously made progress so very alow and difficult. In this connection it ts 
certainly significant that only a fraction of 1 per cent. of the total pages of 
this volume are taken up by the treaties and conventions negotiated in the 
pre-1914 period. 

Putting aside the York Antwerp Rules which are very peripheral to, if 
indeed they fall within, the system of international law, the only significant 
progress made before 1914 by the keen and hard-working men who were work- 
ing in this feld of international action were the two conventions on collision 
rules (p. 1047) and salvage (p. 1012) of 1910—the former of which led to the 
first basic alteration in England in the law es to negligence,! and this in the end 
produced changes in that most important of torts which are little less than 
revolutionary. No doubt the creators of the League of Natlons had very 
different objects tn view than the production of these rather humdrum con- 
ventions, but there can be no doubt that they constitute one of thelr principal 
successes, and it is a line of progress which this book shows has been well 
maintaned by the United Nations. 

The progress made in this field during the inter-war years is the more 
remarkable tn that the international organisations mentioned had a quite 
unstable loons standi in the field. They could only function by calling ad hoo 
conferences on particular topics. This situation has been considerably 
improved by the creation in 1958 of the Inter-Governmental Maritime Consul- 
tative Organisation (IMCO), the Secretary General of which, M. Jean Roullier, 
has contributed a Foreword to this book? 

Dr. Singh groups the conventions under five heads: 

(i) technical and operational; 

(if) employment, status and welfare of seamen; 

(iil) the unification of private maritime law; 

(lv) law of the sea, Iand-locked states, ports, canals and strats; 

(v) international organisations concerning merchant shipping. 


1 By the Maritimes Conventions Act 1911. 
2 Bee p. 1958 for the relevant convention. 
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largely unenforceable, but as a result of local statutory enactment, at any rate 
in common law countries. Many of them indeed have no direct legal force at 
all, but ere intended primarily to be “ standard defining.” This is expressly so 
with the Recommendations of the International Labour Office® and indirectly 
so with such conventions as those establishing the collision rules.+ 

At the head of most of the chapters Dr. Nath has provided a number of 
useful notes, mainly of an historical or explanatory character. He is not only 
a highty qualified lawyer but is Director General of Shipping to the Govern- 
ment of India, and since 1956 has represented that country in the relevant 
international conferences. His notes are to a large extent based upon practical 

and will be found very helpful. I must, however, make one qualt- 
fication of this commendation. In Part III of the book which is concerned 
with the Unification of Private International Law, which to many maritime 
lawyers will be the most important pert in it, there are no notes at all, except 
a short one to Chapter 8, and this is not very illuminating. In it Dr. Nath 
states that in “the codified development of private international law the 
Commité Maritime International of Antwerp thus rendered unique service in 
that the movement for standardisation, unification and codification takes its 
origin from the activities of the Committee,” and the whole of this note 
is taken up with the work of this committee and that of the Belgian Govern- 
ment. Without derogating in any way from the value of the work done in 
Antwerp and Brussels, it is permissible to point out thet this gives a com 
pletely distorted account of the history of this subject. There is no mention of 
England in Dr. Nath’s note, yet the York-Antwerp Rules originated in this 
country which hes also played a leading part in connection with the various 
revisions. Dr. Nath sets out the 1950 edition of the Rules in his book as if 
they were a maritime convention of the normal type, and without any 
historical or other explanation, yet as I have already explained they are in 
reality a contract of adhesion voluntarily negotiated by the business men 
concerned. Moreover, what is undoubtedly the most important of all the 
conventions in the whole volume, that concerned with bringing the Hague 
Rules into effect, originated with the International Law Association and 
the tmpetus which eventuelly successfully carried it into operation was 
undoubtedly Engiish—although called the Hague Rules the document was 
in fact drafted and agreed in London. Again Dr. Nath has nothing to 
say about the origin, history or importance of this striking development 
in international transport. The Hague Rules too are very different from 
the other maritime conventions set out in this volume. They provide what 
is in effect an international statutory contract of adhesion which has already 
been the exemplar of the Warsaw Rules for air transport, and is bound to 
be more and more followed as time goes on. 

This appears to be the first completely new work added to the library of 
British Shipping Laws which is being built up by Messrs. Stevens out of 
the important serles of books on this subject which they have published in 
the past. This is undoubtedly the most comprehensive and important set 
of books on maritime lew yet to appear in any part of the world, and the 
publishers are to be congratulated on breaking new ground with this volume. 
I confess that I find the numbering of the volumes in this series quite 
pussiing; this one is No. 8, and it comes before both Arnould’s Marine 
Insurance and Temperley’s Merchant Shipping Acts, with the latter of 
which it has a close similarity of subject: though these are long-established 
works, dealing with sections of maritime law which are well demarcated. 


C. 


3 For examples, see p. 884 and p. 920 
4 Bee p. 1047. 
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Lowxprs anD Rupo.F on Tue Law or GENERAL Average. .Ninth 
edition. By J. F. DONALDSON, Q.C., C. T. ELLs and C. S. 
STAUGHTON. [London: Stevens & Sons. British Shipping Laws, 
Vol. 7. 1984. xxix and'486 and (index) 15 pp. £6 6s. net.] 


Tms book is an amalgamation of two works on the subject of general 
average; the classic work of Richard Lowndes dating from 1878 and that by 
G. R. Rudolf on the York-Antwerp Rules. Although the nemes of the 
original authors have been omitted from the tttle page in favour of those of 
the present editors, which seems to me inexcusable, I have thought it right to 
incorporate them in the title for the purpose of this notice. The amalgamation 
was effectively carried through in 1948 by A. J. Hodgson, a well-known 
member of the commercial Bar, and Mr. Rudolf himself, who was an average 
adjuster: I attempted a short appreciation of this in (1948).12 M.L.B. 405. 
Of the succeeding (8th) edition Messrs. Donaldson and Elis were the editors— 
Mr. Ellis is of course a well-known average adjuster. In the present edition 
Mr. C. S. Staughton, of the Inner Temple, makes his first appearance in the 
team. 

There is very little to be said about the new edition, which brings the work 
for the first time into the invaluable British Shipping Laws series. Almost all 
problems arising in the settlement of general average claims are decided 
by the adjusters themselves in accordance with the provisions of the York- 
Antwerp Rules, and it is seldom that points are brought up for judicial 
adjudication. Thus since the last edition appeared there have only been 
two cases reported. : 

The result is that the editors have made but few changes in the text, the 
most notable alteration being the omission of the long chapter on the law of 
the United States on this subject—the American material in so far as it Is 
still relevant at the present time has been incorporated in the text at the 
appropriate points. .This is a sensible change. The American courts and 
average adjusters have in modern times kept closely in touch with Engish 
law and practice and have seldom found it necessary to diverge. The result 
is a valuable approximation to uniformity. Indeed tt eppears from inquiries 
which the editors have made thet the construction and administration of the 
York-Antwerp Rules, which, ag I have indicated, means in practice pretty 
well the whole subject, are for the most part uniform in a number of the 
most tmportant maritime countries, There is all too little information of this 
kind on the actual administration of those sections of maritime end com- 
mercial law which have been intermittently unified whether by conventions or 
as with the York-Antwerp Rules by the method of contract and the editors 
are to be congratulated on their initiative which it is hoped may be followed 
into our branches of maritime Jaw, such as that concerned with the Hague 
Rules for bills of lading contracts. 

_ By the cutting of this American chapter, and a certain Ughtening of the 
printing which improves rather than impairs the format, the editors have 
succeeded in saving about a hundred pages of text, which, taking into account 
the additions which have been required for new cases and some other small 
amendments, is a useful achievement in these days when textbooks tend to 
grow in length out of all recognition. It may be added that in conformity with 
the general plan of the Britiah Shipping Law series paragraph numbers 
have been introduced in this edition. The rather verbose Contents sections 
have also been simplified, another useful saving. ; 

In my notice of the amalgamated edition of 1948 I pointed out that th 
two works had been combined into one volume rather than integrated. The 
position is still substantially the same. However, the footnotes to the earlier 
Part of the text which was the work of Lowndes do now give valuable cross- 
references to the appropriate rules in the York-Antwerp section of the book, 
a development of a process which had been carried some distance in the ninth 
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edition. The converse, however, is true only to a very limited extent, that is, 
in the discussion of the York-Antwerp Rules themselves which, after all, are 
to a large extent founded on the common law, and even intended as a 
substitute, where these had been found unsatisfactory, there are comparatively 
few cross-references to the Lowndes section of the work: more of these 
would certainly be of interest to the reader, and even to the practitloner 
might prove useful from time to time. 

Finally I should perhaps mention the Appendix on the suggested Abolition 
of General Average which originally formed Chapter 2 of Mr. Rudolfs 
book. In this rather slight discussion of an important proposal Mr. Rudolf 
came down on the side of the status quo. It is a little strange, however, 
that he never mentioned the fact that one of the leading protagonists of this 
proposal if not its originator was Sir Douglas Owen, an outstanding figure 
in nineteenth-century marine insurance. It is also a serious omission on the 
part of the present editors that they have not added to this appendix a 
reference to Professor Kurt Selmer’s valuable book on the subject, published 
in English at Oslo in 1958 and republished by Sir Isaac Pitman & Sons in 
London in the same year. 

C 


Secures ror Bankers’ Apvances. Fourth edition. By J. 
Mixes Hones. [London: Sir Isaac Pitman & Sons. 1964. 
xxxiv and 882 pp. 885s. net.] 


Wren the first edition of this book was reviewed on these pages ((1954) 17 
M.L.R. 495) the reviewer felt able to “confidently predict for it a great 
success.” With a fourth editlon in ten years (and two reprintings besides) 
this predicton has been very amply fulfilled. It is casy to see why it 
deserves such a success not only among those concerned with the practice or 
study of banking but with a much wider legal audience. Every form of 
security known to English law is examined in terms both of the law applicable 
and of sound banking practice. The present reviewer would like to endorse 
what his predecessors have said in singling out the treatment of mortgages 
and of guarantees for particular praise. Dr. Holden’s discussion of the 
practical problems of bankers in drafting the varlous forms of security and 
in making a valuation of the subject-matter throws a refreshing light upon 
the actual functioning of the different forms of security and the degree of 
protection they afford to the lender. 

Dr. Holden hes followed a suggestion made in the review of the third 
edition in this journal ((1961) % M.L.R. 678) by giving separate treatment 
to securities peculiar to companies in Part VII instead of lumping borrowing 
by companies together with other miscellaneous forms of security in Part VI. 
The author’s mastery of the art of selecting and presenting the essential 
information in a concise and readable fashion is as much in evidence here 
as in other parts of the book. However, the new Part VII still consists of 
only one long chapter and there are signs, not apparent elsewhere, of too 
much ground being covered in too short a space. This has produced a few 
minor defects. Thus the treatment of the Turquand rule is too over-simplified 
even in the context of the borrowing powers of companies. However, it is 
clearly a very difficult task to do justice to this tangled area of company law 
in a page or two. Even a comprehensive account would make the banker 
little wiser in dealing with the practical problems of lending to companies. 
Instead the author suggests sensible precautions to avoid the pitfalls of the 

rule. In discussing the power to alter provisions in the memoran- 
dum (which restrict borrowing) under section 28 of the Companies Act, some 
mention should have been made, at least in a footnote, of the right of a 
dissenting minority to apply to the court under the procedure lald down in 
section 5. A reference might also have been made to the important decision 
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ft covers, it maintains a standard of accuracy and 
in such works of this kind. 
A. J. Borz. 


CIVI PROCEDURE IN SWEDEN. By Rora Baper Ginssure and 
AnDERsS Bruxos. Columbia University School of Law, 
Project on International Procedure. Hans Smit, Director and 
Editor. 1965. [The Hague: Martinus Nijhoff. 1965. Ixxxiv 
and 491 pp. 68s. net.] 


The book fortunately does not confine itself to a mere description of the 
lev lata. It opens with a brief history of the political and economic develop- 
ment of the country. This is followed by a short account of the Constitution 
and administration of the country and a sketch of the history of Its procedural 
system and its doctrine of legal sources. The reader is therefore well prepared 
for the full account of the position of the Swedish legal profession and 
the Swedish judiclary and other court personnel. This, on its part, is supple- 
mented by a detailed analytical description of the course of proceedings tn 
a Swedish court, including the Courts of Appeal and the Supreme Court A 
special chapter is devoted to “international co-operation in litigation,” is., 
to reciprocal judicial assistance and the proof of foreign law in Sweden. A 
most interesting annex of some fifty pages contains forms of precedents and 
samples of actual judgments in civil matters. The authors, while not negiect- 
ing problems of legal theory, have everywhere given paramount attention to 
the needs of the practitioner. Full information on questions of particular 
interest in international practices, such as security for costs, litigation expenses, 
procedural capacity of foreigners and enforcement of foreign Judgments, is 
given. Any non-Swedish practitioner resorting to this book—in particular if 
trained in the common law tradition—is unlikely to search in vain for any 
information in the field covered by it that he may reasonably require. 

The Swedish procedural system stands midway between that of the civil 
and that of the common law countries. Many of its institutions bear some 
resemblance to those of the Central European countries. The German Code 
of Civil Procedure in particular has exercised a certain influence. On the other 
side there are a good many, and perhaps in practice more important, character- 
istics that ft shares with English and American lew. Thus the stress laid on 
oralfty, immediacy and continuity and the fact that the witnesses are examined 
by counsel and not primarily by the court are reminiscent of English law. 
Some of the most interesting features of Swedish procedure are, however, of 
national origin, such as the fact that laymen (so-called simademan) sit at 
the main hearing of every civil case involving a substantial dispute in a 
district court, though not in the city courts: if all seven laymen are mmantmous 
they may outvote the judge. Professional legal assistance is not required and 


persons who are not qualified advocates are allowed freely to represent clients 
efore the courts. 

The authors deal, of course, algo with the Ombudaman, but point out that 
his office ts an historical accident. They are inclined to think that it may soon 
be merged with that of the Attorney-General It looks as if we are importing 
into Engish law an institution thet in its own country may soon belong to 
the past! 

Unfortunately it is clear from the learned authors’ statement that Swedish 
international legal relations in the procedural field are somewhat under- 
developed. A Swedish court will not allow the defence of ks pendens to be 
pleaded merely because the same issue is pending in a foreign court. Foreign 
judgments are unenforceable in the absence of a treaty on reciprocal enforce- 
ment. Apart from conventions with the Nordic countries Sweden has concluded 
only one such treaty, is., with Switserland. English, Scottish and American 
Judgments are consequently unenforceable. “ Case-law,” as the authors point out 
(p. 887), “supports the acceptance of a foreign judgment as evidence of the 
underlying cause of action, but has not proceeded beyond this point.” Sweden 
has also so far not yet ratified the U.N. Convention on Recognition and 
Enforcement of Forelgn Arbitral Awards of 1958. On the question of proof 
of foreign law euthority is not fully clear. The views of learned writers on 
the consequences of failure to obtain such knowledge diverge; there is no 
guidance in decided cases on the point. 

The learned authors have added to the value of their work by providing a 
great deal of statistical and other purely factual information. The result is 
that the reader obtains valuable knowledge on questions not usually dealt with 
in law books and yet vital to anyone desirous of forming a picture of a foreign 
legal system as a living and organic unit. The only regrettable feature is 
that some parts of the book may soon be out of date because of large-scale 
reforms of the organisation of the courts which are under discussion. 

The Editor, Professor H. Smit, announces in the Preface that two more 
books, ie, one dealing with French and one desling with Italian civil 
procedure, are going to follow shortly and that these will have basically the 
same structure as the present work. This is welcome news indeed. The 
publication of these works, as well as the no less valuable contribution made 
by the Comparative Study of the Administration of Justice under Professor 
Sullivan’s direction, will constitute a milestone in the development of com- 
parative legal science in the field of procedure and be eagerly awaited by 
practitioners and academiclans alike. 


o 


E. J. Coun. 


Toe GENRAL Pant oF THE CrocnaL Law or Norway. By 
JOHANNES ANDENAES, DB. JUR. [Fred B. Rothman & Co.; 
London: Sweet & Maxwell. 1965. xxiii and 846 pp. £4 4s. 
net. ] 


To a Scandinavian lawyer it is often extremely frustrating that so little 
of our literature has been translated. It meang that in discussions about our 
law with lawyers from abroad too much time has to be spent describing 
fundamental rules, and not enough is left for central problems and questions 
of principle. It is, therefore, a great pleasure to find that the first work 
on the principles of European criminal law to be translated into English is 
one of the best known Scandimavian textbooks on the subject: The General 
Part of the Oriesinal Law of Norway by Professor Johannes Andenacs of the 
University of Oslo. 

The editor in his Preface says that a century ago the shock of exposure 
to a systematic continental criminal law treatise might have been too much 
for Anglo-American readers to bear: “The very idea of a ‘General Part,’ 
with theoretically arrived-at generalisations for controversial legal issues, 
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may still strike most Anglo-American readers as odd.” The editor, however, 
adds that continental lawyers are more and more discovering the significance 
of tbe case, and that Professor Andenaecs gives ample evidence of this 
tendency. ; 2 

This editorial comment makes it necessary ‘to emphasise that it is a 
firmly rooted tradition in Scandinavie that the practical implications of any 
given rule must be carefully studied and considered. Even though the 
approach to the problem has been different from thet In Anglo-American 
law it has for a very long ttme been a matter of course in Scandinavia both 
for law theoreticians and practitioners to take a considerable interest in 
case-law. This has, however, not prevented them from accepting classification 
and general method both in codes and in legal textbooks. It must be 
strongly stressed that it is perfectly possible to have general rules about, 
¢.g., attempt and participation without working with a system of theoretically 
arrived-et generalisations. For example, if you find that a great number of 
practical problems concerning attempted crimes are common to a majority 
of crimes, it may well be useful to have a general rule covering attempt to 
be applied in all cases where there are no special grounds for having different 
rules. This is what has been done by those who drafted the Norwegian and 
Danish Criminal Codes, and it is, by the way, a very practical solution from 
the point of view of Judges and advocates: it may make one’s legal life less 
exciting than that of an English judge, but definitely leas complicated. 

The English reader, therefore, need not be terror-struck when reading the 
table of contents of Professor Andenaes’ book. Even complicated theoretical 
problems, such as causation, adequacy and criminal omissions, are dealt with by 
a realistic approach that has nothing to do with conceptual Jurisprudence, 
although it is combined with the great learning and thorough (although 
apparently effortless) methodology, which has earned the author his great 
reputation In Scandinavia. 

In Chapter 4, 88 9 and 10, the author deals with two important principles 
in Norwegian—and indeed in Scandinavian—law: that the prosecution has 
the burden of proof, and that no one may be punished except according to lew. 

Professor Andenaes also deals with the purpose of punishment, a subject 
that has been the occasion of innumerable theoretical discussions. It is 
entirely characteristic of the author that he drily remarks that it need 
not necessarily be of great significance which of the basic concepts of the 
aim of punishment one accepts as valid, and that it has happened that 
people with opposite starting-points have worked together on practical 
questions of reform. 

$ 8 of Chapter 8, dealing with prevention, treatment and punishment of 
crime, will probably be of especial interest to an English reader. It gives a 
lucid accomt of Norweyian (and to a large extent Scandinavian) modern 
theory and practice in this field. The author is well aware that an uncritical 
preference for treatment might create many problems. It is for example 
very dificult to give a person therapeutic treatment which he himself docs 
not desire—and criminals are notoriously conservative in criminological matters 
and mostly prefer a fixed sentence to treatment. Equally important is the 
problem of justice—how to ensure that the individual offender detained for 
treatment is not detained longer than is necessary. The rules of insanity 
and diminished responsibility, that are so important in commection with the 
problem of treatment, are dealt with in Chapter 7. As to insanity the medical 
diagnosis is decisive in Norwegian law. It must be stressed that Danish and 
Swedish law is different in this respect. 

Other tmportant chapters deal with the grounds of impunity (oe ., self- 
defence, necessity, consent), subjective guilt (intent, negligence) as well as 
participation and attempt. 

The Comparative Criminal Law Project of New York University has done 
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an important service to those interested in comparative law by undertaking 
the task of translating this book. - 
` Ixarz Mancurrs PIDERSEXN. 


COMPANY FORMATION AND CAPITAL [sgur ENcycLOParDIA. By M. C. 
BHANDARI, F.c.A- [62 chapters and 17 appendices indepen- 
dently page numbered. Rs.75.] 


Tus book is a practitioners’ manual on the law of India governing the 
formation of public and private companies and the issue of share and loan 
capital by them. Its method 1s -to deal systematically with the procedure 
for carrying out the transactions involved and to answer the various questions 
which arise in connection with them. For this reason the English reader who 
is unfamiliar with Indian law will find it very easy to follow. 

The company law of India is based on English law and does not differ 
from it in essentials. The one matter in respect of which there is a serious 
divergence, the organisation and powers of the management, is not really 
within the scope of the present book, and the relevant law is therefore 
presented briefly in tabulated form in Chapter 17. A company may be 
managed either by a board of directors, or by a managing director or by a 
managing agent. The managing agent, who is unknown in this country, has 
been a thorn in the side of the Indians since the days of the Empire, for many 
concerns wholly or partly capitalised by the Indians were then managed by 
non-Indian companies (usually English) which were exonerated by the terms 
of thelr contracts from any responsibility to the Indian public or the Indian 
investor. The present law, the Companies Act 1956, provides that a company 
may be managed by a managing agent only if the Government consents, 
the appointment of such an agent may be made for not more than ten years 
and renewed for successive periods of not more than five years each, and 
the remuneration of the agent may not exceed a specified percentage of the 
company’s profits which diminishes as they increase m amount. 

In addition to dealing with company law, the book also deals with other 
branches of the law which are relevant to the formation of a company and 
the flotation of its securities. These include taxation, capital issue control and 
exchange and import contro. The relevant legislation is based om British 
models, but its practical impact is far more severe, and from it emerges the 
familiar picture of India as an undeveloped country anxious to encourage 
economic development (particularly industrialisation) by tax concessions 
and otherwise, anxious to ensure that the limited resources available for 
Investment are used in the best possible way, and anxious to encourage 
foreign investment in India without allowing control of Indian business to 
pass into forelgn hands. For example, income ‘tax is remitted for five years 
on profits earned by new industrial undertakings up to 6 per cent. of their 
capital value each year (Income Tax Act 1961, s. 84); shares and debentures 
of Indian companies may not be issued or transferred to non-residents of 
India without the consent of the Reserve Bank of India; no company may 
raise more then Rs.10 lakhs (£77,000 approx.) in any period of twelve months 
by issuing shares or debentures unless the Government consents. On the 
posttive side, the Government has created a number of state corporations 
to provide financial assistance to businesses, and the work of these bodies is 
fully dealt with in the later chaptera of the book. They range from the 
Industrial Finance Corporation, which assists public companies engaged in 
manufacturing, mining or the generation of electrical or other power to 
purchase machinery, land and buildings, to the Reserve and the State Banks 
which lend or guarantee loans of up to Rs.5 lakhs to small- and medium-sized 
businesses, principally to provide working capital. 

A final piece of Indian legislation which will interest the English reader 
is the Securities Contracts (Regulations) Act 1956. This Act, largely modelled 
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on the American Securities Exchange Act 1984, seeks to protect both the 
investor and the economy. In order to prevent speculation, it and an order 
made under it prohibit forward dealings in securities and the grant of put or 
call options, although contango facilities can now be given by members of stock 
exchanges to their cHents subject to strict margin requirements. The Act also 
empowers the Government to compel a public company to have its shares listed 
on a stock exchange and to suspend or prohibit dealings in any Usted or unlisted 


security. 
P Rosrer R. Prxwworox. 
COMPETITION AND THE Law. By Avex HUNTER. don: Allen 
& Unwin. 1966. 828 pp., including Appendices and Index. 
45s. net. | 


ANCIENT OR Moneen? (Volume 2 of the Hobart Papers.) [Institute 
of Economic Affairs. 1966. 271 pp. 25s. net. ] 


Prornssor Huwrmr’s book, which is the seventh work to be published in the 
new series of University of Glasgow Social and Economic Studies, and two 
of the five essays, previously published as Hobart Papers and now brought 
together under the title Amcient or Modern?, deal with matters which have 
lang been recognised to be the economist’s business, but which have only 
recently been admitted to be of concern to the lawyer as well. Chief among 
these matters is the part to be played by the law in the struggle to make our 
economy more “competitive,” and to wean it from tts natural propensity 
towards oligopoly and near-monopoly. 

Mr. J. B. Heath, in his Hobart Paper “Still not enough competition? ”, 
gives a short, lucid and extremely valuable account of the nature and effect of 
restrictive practices, in particular price-fixing agreements, and considers what 
has been done, and what ought to be done to establish public control of them. 
His conclusions are not really encouraging for those who beleve in the 
virtues of competition. The task of the state should be, he says, “to 
preserve the stimulus of competition,” but he admits that, in Britain at any 
rate, oligopoly and diverstfication offer advantages which might be lost if the 
stimulus of competition is applied too strongly. 

Although he points out a number of defects in the 1986 Act, Mr. Heath’s 
real complaint, which seems to be fully justified, is not of a legal nature at 
alL What we need to change, he maintains, is not the “rules of the game,” 
but attitudes to competition and business enterprise. “Individualism and 
non-conformity to established traditions of the trade” should be encouraged. 
Also, but somewhat inconsistently, Mr. Heath wants less misleading advertls- 
ing. To compete, you have to sell; to sell, you have to advertise; and to sell 
more, you have to advertise more. It is really rather a pipe-dream to expect 
the competition-hungry, non-conforming business man to raise the tone of 
his advertising, at the expense, probably, of its effectiveness. 

Professor Hunter takes a more leisurely, and more comprehensive, view of 
the scene. His concern is with the establishment of “effective competition,” 
which, unlike Mr. Heath, he believes can be achieved within the existing legal 
framework of the Restrictive Practices Court and the Monopolies Commission. 
Consequently, his approach is altogether more legalistic. 

He examines the economic background to the problem, both n history and 
in theory. Chapter 8 containg an Muminating discussion of the problems 


comparisons between the degrees of concentration in various industries in 
the U.S.A., U.K. and Australia. The reader is left with the impression that 
the extent of monopoly in Australia is staggering, and no doubt this accurately 
reflects the situation. But it also suggests that there is something missing in 
a criterion which measures monopoly power in relation only to the totality of 
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the national market, whatever the size of that market. Is there not room 
in a market the sie of the U.S.A. for several monopolies to exist side by 
side in the same industry, so that in terms of “effective competition” the 
degree of concentration is much higher than it appears to be? 

‘A large part of the book is devoted to a painstaking and thorough review 
of the 1986 Act and the decisions of the Restrictive Practices Court down to 
the end of 1964. Professor Hunter appears to regret that the North American 
approech of enforcement through criminal sanctions was not adopted, but 
could be satisfied with the existing system if certain improvements were made 
in the 1956 Act. He is not convinced that the Act sufficiently emphasises 
the presumption that competition is superior to restriction, and thinks that 
the balance could be redressed by reinforcing the tailpiece. As he himself 
shows, however, the disappearance of the presumption has really been the 
work of the court—it was applied clearly enough in the early cases, and then 
dropped—and it is doubtful whether much would be gained by stating the 
presumption at the end, as well as at the beginning, of section 21. 

There is more force in the point that gateway (b) does not at present 
give the court a “firm lead.” The issues have been left too much at lerge 
and the court is being asked to predict future developments on the basis of 
choosing between rival economic theories. Professor Hunter proposes that 
gateway (b) should be amended to contain a closed list of specific benefits 
which alone would justify upholding a restriction: “substantially lower prices, 
superior: technology and/or its rapid dissemination, or a substantial con- 
venience or valuable personal service.” This is no doubt the right approach 
in general terms, but it may be questioned whether Professor Hunter has 
succeeded in formulating the criterla specifically enough. 

In commenting on the work of the court, Professor Hunter finds that 
most of its difficulties and shortcomings are inherent in the terms in which 
the questions are at present put before the court. In addition the court has 
been hampered by the poor quality, from an economist’s point of view, of the 
evidence on economic issues. He maintains that the court underestimates the 
value of competition—this is debatable—and compares the quality of its work 
on economic matters unfavourably with the work of the Monopolies Commis- 
sion, and finds that the increasing tendency to give ad hoo decisions, rather 
than build up a body of certain precedent, may damage the reputation of 
the judges for “objectivity and professional skill” It is difficult to see how a 
charge like this can be taken seriously, especially when, as Professor Hunter 
admits, the predicament in which the court finds itself is almost entirely due 
to matters outside the court’s control. 

Professor Hunter is satisfied with the pace at which the work of the 
court is proceeding. To meet the difficulty of the increased volume of business 
which could result from the Newspaper Proprietor’s Agreement, he suggests 
that new agreements should only be registrable if a prima facie case is made 
to the court that the restriction could pass through one of the gateways. On 
the crucial question of information agreements and the Bario Slag decision, 
he concludes that it would not be worth the Registrar’s while to utilise his 
new power to the full, and the matter would be better left to the Monopolies 
Commission. 

In Chapters 9 and 10, Professor Hunter considers r.pm. and monopolies 
and mergers. Here again he gives a valuable aecount of the factual back- 
ground and the economic issues involved. On r.pm. only two statements 
invite discussion. First, that members of the public may be able to sue 
under section 4 of the Resale Prices Act 1964 as “persons affected” by 
the withholding of supplies to a dealer. This is, of course, far from certain 
to be the case, and tt does. not seem likely that circumstances would arise in 
which members of the public could suffer much more than passing incon- 
venience from such action by a supplier. No dealer is going to. cut his 
prices unless he has a competitor who is drawing away his customers, so it 
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is not a question of the goods ceasing to be available The most that the 
public have lost is the probability that they could have obtained the goods 
somewhat more cheaply from the price-cutter. Secondly, Professor Hunter 
complains that the 1964 Act does not contain a strong presumption against 
rpm. With respect, the presumption against r.pm. is at least as strong 
as that against restrictive practices in the 1956 Act—the basic proposition 
of the Act is that r.pm. is unlawful (R.pm. is also discussed by Mrs. 
Christina Fulop in her Hobart Paper “Revolution in Retailing.” Although 
without the benefit of detailed discussion of the 1964 Act, this is a most 
readable account of recent trends in retall trading methods.) 

Finally, Professor Hunter turns to the work of the Monopolies Commission, 
of which he is clearly a devoted admirer. He rejects (correctly, tt is thought) 
any bias or presumption against monopoly as such. “The neutral, uncom- 
mitted approach to monopoly and oligopoly is the correct one.” He regrets 
the “ political” Involvement caused by the position of the Boerd of Trade in 
relation to the Commission, and the lack of enforcement (which is surely also 
“ political”), and thinks that the proceedings could be speeded up. On 
mergers, writing before the 1965 Act, he has several suggestions to offer, some 
of which have been taken up in the Act, some not. The control of mergers is 
probably the most difficult of all the facets of legal regulation of competition, 
and Professor Hunter,' in discussing the general objectives of mergers 
legislation, does little to convince the reader that a solution is at hand. 

On the whole, Competition and the Law is a competent, workmanlike effort, 
which sets out all the relevant facts and arguments. (Some of the facts are 
stated differently in different places, e.g, the dates of the merger ware in 
the U.S.A. on pp. 42 and 44.) The work is written in a generally pleasant 
and lucid style, though some readers may find the frequent resort to incom- 
plete “sentences” a trifle irritating. There is also occasional misuse of legal 
terminology, ¢.g., in the highly peculiar discussion of the “onus” on p. 108, 
and the reference to “ judicial notice” (p. 177) and the “ doctrine of presump- 
tion” (p. 223). Competition aud the Lave should prove to be a worth-while 
contribution to the general literature of the law of restrictive trade practices 
and monopolies. 
; A. D. Hvams. 


A MoperN View or THe Law RELATING TO EMPLOYMENT. By R. 
Bryant. [Oxford: Pergamon Press. 1965. 116 pp. 12s. 6d. 
net. | 


Ts is not a very good booklet. Part of a series of “ Modern Legal Outlines,” 
it is intended “not only for the general reader, professional man and social 
worker but also particularly for the busy employer, Manager or head of 
department.” Its selection of material is often odd. One doubts whether such 
Persons require that a valuable six of the eighty-seven pages of text be given 
over to general notions of the law of contract, including the problems arising 
where “a rich uncle promises to give money to his nephew.” Brevity and 
compression are essential in such a work; but they can lead to misleading 
statements of the law; and this happens, e.g, in the presentation of employees’ 
duties on inventions, or tort Hebilities in strikes. Some critical issues (on 
which a busy manager might well seek urgent guidance) are scarcely discussed 
at all, e.g., answers to a whole range of questions about enforcing against 
workers or trade unions clauses in collective agreements—and that despite a 
chapter on “collective bargaining”! Lastly, there is no mention of the 
Redundancy Payments Act, or even of the Bill, and the Appendix reproducing 
the Ministry of Labour Guide to the Contracts of Employment Act 1968 1s 
not the version amended to take account of changes made by the later Act. 
This is a grievous defect In a book produced late tn 1963, and will mislead 
those at whom it is aimed (especially in regard to the changes in the law 
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relating to continuity of employment). There is a place for a good series of 
legal outlines stating the law and illuminating its problems for the layman. 
By that standard this contribution is a disappointment. 


K. W. Wrony. 


Nor om Tae Pusuc Interest: THe PROBLEM or SECURITY IN 
Dewocnacy. By Davy Wuruws. don: Hutchinson. 
1965. 224 pp. (with index). 85s. net. 


Tais book is concerned, as its sub-title perhaps indicates, with the problem 
of governmental secrecy, and, more particularly, with the guarding of it 
against potential foreign enemies. It is intended for the general public, and 
not for scholars, though these will find much of interest in it, while regretting 
the absence of citation. Many of the quotations are admirably chosen, 
especially some of those from the American Supreme Court, but it would be 
impossible to trace these from the short bibliography which is confined to 
English books and articles: there is too, in an appendix, a selection of cases 
on the Officiel Secrets Acts and on Crown privilege, also very short 

The book is divided into two parts: the Scope of Executive Secrecy and 
the Enforcement of Executive Secrecy. Actually, this Involves some over- 
lapping and repetition, since the Oficial Secrets Acts which provide the 
core of the work are discussed a good deal in both sections—thelr content 
and operation in Part I and their actual epplication in individual cases in 
Part II. Discussion of these important statutes has so far been rather of 
an incidental character in connection with such matters as the March of the 
Committee of 100, and the account of thelr origin, development, and adminis- 
tration given here together with some analysis of the difficultes of interpretea- 
tion involved, is much the best treatment of them which has so far appeared. 
In particular, the author brings out forcefully the shift in the use of the 
1911 Act from combating “espionage proper” to its use for controlling s 
wide range of activities, such as those of the Committee of 100. This point 
was much commented on in 1964 at the time of Chandler v. D.P.P. [1964] 
A.C. 768, but it is interesting to observe the successive’ steps taken by the 
Crown as it edged away from the undertakings so solemnly giren on its behalf 
by its Law Officers during the passage of these statutes through Parliament. 
Perhaps Mr. Williams will go on to provide a more detailed and scholarly 
work on the subject. 

The main areas of governmental] activity in which the secrecy problem 
has arisen are in the Cabinet itself, tn the departments of state, and in 
connection with the activities of the Press. Each of these aspects of the 
problem receives a chapter to itself in Part I, and there is also a short 
chapter on secrecy in local government. 

In Part II the two chapters on the role of the security services provide a 
valuable survey of this modern but vitally important organ of state, and its 
interconnection and co-operation with the Special Branch at Scotland Yard. 
This survey is, I think, the first which has been attempted and Mr. Williams 
is certainly to be congratulated on a clear and well-informed account of his 
subject, and upon his judicious assessment of the activities of M.L5 et al. 
This naturally leads to the arrangements, largely buflt up since the war, 
for securing loyalty and discovering disloyalty in the public service. There 
have, of course, been a continuous succession of reports dealing with various 
aspects of this problem, and carefully thought out ministerial statements. 
Mr. Williams uses these in his analysis of the position in a truly masterly 
fashion. 

His final chepter on the role of the courts gives a depressing account of 
the way judges have themselves built up the doctrines of Crown privilege, 
which they take numerous opportunities to deplore. The high-water-mark 
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of this was, of course, reached in The Thetis. It can hardly be doubted 
that the sweeping and unnecessarily wide statements of Viscount Simon 
in that case wero influenced by the grave position of the nation at the time, 
and no more damaging criticlam on the strict doctrine of precedent could be 


CONSTITUTIONAL Law. E. C. 8. Wane and G. Goprzry 


Pairs. Seventh by E. C. 8. Wane and A. W. 
Brapiry. [London: Longmans. 1965. xxxiy and 768 pp. 
£2 5s. net.] 


has grown by just over forty pages and acquired a new editor, Mr. Bradley, 
who is responsible particularly for the revision and rewriting of the sections 
on local government and administrative law. The entire text has clearly been 
carefully overhauled, although at times there are unexpected omissions. Thus 
the discussion of parliamentary sovereignty contains no reference at all to 
Copyright Owners Reproduction Society v. RMI. (Australia) Propristery Lid, 
(1838) 100 C.L.R. 597. (Nor does this case appear in the later discussion of the 
Statute of Westminster.) The students attention is not drawn to what must 


mention at p. #11? 

Of the new material in this edition two of the outstanding cases are Shaw 
vy. D.P.P., for which, the House of Lords must be pleased to learn, “there is 
something to be said” (p. 579), and the Soblem case, which, although referred 
to twice, is disposed of more briefly than, perhaps, some of the issucs it raised 
mertted, Ridge v. Baldwis, on the other hand, receives quite a full discussion. 
The authors argue that in the light of this case and Franklin “less emphasis 
may now be placed on the classification of a power as judicial or quasi- 
Judicial in considering the possibility of judicial review,” a way of describing 
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the effect of this case with which many readers may not agree. The provisions 
of the Administration of Justice Act 1960 which deal with habeas corpus are 


set out at pp. 501—503. It is stated that “If e sin refuses tho 
writ the applicant can apply to the Divisional Court,” a sentence hard to 
understand since, as Wade and Philips states correctly in the preceding 
sentence, a single Judge cannot refuse an application (see s. 14). The right 


of appeal in criminal cases is described as unrestricted subject only to the 
House of Lords giving leave. But section 1 (2) clearly states that appeal 
lies “with the leave of the court below or of the House of Lords.” 

But these are minor defects. The reviewer, who first learnt constitutional 
law from the pages of Wade and Phillips, is pleased to be able to greet the 
seventh edition. 

Pam. Jacxson. 


CRINE, PUNISHMENT AND Curr. By Guers Piayram and Derrick 
Sinetron. [London: Secker & Warburg. 1965. 848 pp. 45s. 


net. ] 
Tus forceful book, which is dedicated to a German newspaper magnate who 
has presumably financed the necessary research, puts forward a “ revolu- 


in 
neg ie get na CE a db gigi dane a 
of argument. In the place of deprivation of freedom, the authors suggest a 
ee ee ee ee 
need of curative treatment, and a vastly stepped-up rehabilitation programme 
for those inadequates who might benefit from “treatment in freedom.” 

There is much in these proposals which deserves most serious consideration 
now that the wastefulness and thoroughly unconstructive nature of all forms 
of tmprisonment are widely recognised. In working out their plan, Messrs. 
Playfair and Sington have of course taken present-day penal administration in 
England as thelr starting-point, though there are ample references (based on 
first-hand investigation) to experiments and practice in other countries, 

Sweden and Holland, where they order these things better, or at 
least more far-sightedly. 

Throughout the book, the authors have some excellent and telling things to 
say, not least their scathing definition of Borstal as a “19th-century mixture 
of a prison and a public school” and their dislike of the kind of “legal 
paternalism ” by which the law claims in certain circumstances the right “to 
protect people from themselves.” Unfortunately their righteous indignation 
about recent vacillation between a retributive and a truly reformative policy 
inclines them not only to adopt a somewhat rhetorical tone, but makes them 
not always careful enough about checking the accuracy of their evidence, as 
well as prone to unsubstantlable statements and exaggerations. Their asser- 
tion, for instance, that in one single year (1961) “88,845 legally innocent 
people, including 17,521 under the age of twenty-one ... were gaoled before 
trial” reveals indeed a deplorable state of affairs which urgently needs looking 
into, but as an argument it would be more trustworthy if any single one of 
these figures were completely accurate and if it were stated what percentage 
they represent of the total number of persons brought before the courts and 
what proportion of those remanded in custody were eventually sentenced to 
imprisonment or Borstal Dr. Willet’s sample study of certain motoring 
offences, Oriminal on the Road, does not prove, even by implication, “ that 
violation of the trafic laws is reflective of a generally criminal inclination,” 
nor does “modern medicine” as yet hold “that it is nonsense to believe that 
the children of an incestuous union are necessarily less healthy than those of 
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any other union,” unless the word “necessarily” is used in a wholly casuistic 
sense. Examples of this kind might be multiphed. 

In the circumstances one comes to the reluctant conclusion that this well- 
intentioned book which champions so ardently a proper, vital and topical 
cause is unlikely to convert the more serious reader to its far-reaching conclu- 
sions. It must be hoped thet, when “the New Order of Criminal Justice” (as 
it is here called) comes, ag ıt is bound to do—if not for humane, then for 
purely practical reasons of finance or brick and mortar—it will be based on 
more careful sifting of facts and less clouded by emotional undercurrents. 


H. A. Hasoomawn. 


Toe CHILDREN’S Act. By E. Sro. [Cape Town: Juta & Co. 
Stocked and distributed in the United Kingdom by Sweet & 
Maxwell. 1965. 887 pp. £5 2s. net.] 


De. Sro has written a brief but useful commentary of eighty-four pages on 
the South African Children’s Act 1960, which replaces the original statute 
which has operated in the Republic since 1987. The text of the Act, the 
rules and regulations made under it and certain supplementary legislation 
constitute the remainder of the publication, and make a handy collection 
for the practitioner. 

The principles underlying this new Act were stated, by the Minister 
responsible for it, to be the protection of children generally to ensure 
that they were not in need of care, the spectfic protection of those in such 
need, action against parents and others responsible for this last situation, 
and the regulation of the adoption of children. Children’s courts have existed 
in South Africa since 1987 with limited powers and hearings in private, but 
with a procedure otherwise analogous to that of the magistrates’ courts in 
civil proceedings, and the new Act, while retaining the general arrangement 
and basic principles of the original Act, has introduced important changes. 
For instance, an “infant” means a person under the age of seven years, 
and a “child” generally includes all persons under the age of eighteen 
years; temporary custody of children whose parents are living apart is 
provided for, as also the powers of the children’s court to deprive the mother 
(as well as the father) of parental power and to grant consent to the 
marriage or adoption of the child; the annulment of a marriage (if such 
course is in the interests of the childy may be applied for (presumably to 
the Supreme Court) by the Minister. 

However, the changes which seem most significant are based on the specific 
principles that the interests of a child must relate to Its religious and cultural 
background and tts “ethnological grouping,” as also its nationality and the 
relationship between the child and the person into whose custody the child 
is to be placed or who is to become the child’s parent by adoption. Since 
the new Act sets up “Bantu children’s courts” for the first time, the 
intention is clearly consonant with the principles of: apartheid. In the 
Republic where there is a strict division between the races on ù basis of 
colour, enforced by heavy penal sanctions, and where the children of the 
two main white groups are separated (since they are obWged to undergo 
primary education in their. home language, English or Afrikaans, even in the 
face of the wishes of their parents), the appearance of these principles of 
racial and religious separation in a statute ostensibly directed towards the 
interests of children is a startling indication of the trend of legislation in 
South Africa at present. 


Laomwanp Laxman. 
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THE DEVELOPMENT OF DIVORCE LAW IN 
AUSTRALIA 


Nor enough attention has been paid in this country to the important recent 
development of matrimonial law in Australia. Since 1959 marriage failure 
evidenced by five years’ separation has been a ground for divorce throughout 
the Commonwealth. That a common law system is perfectly capable of 
accommodating legislation for divorce without proof of “fault” had pre- 
viously been demonstrated in New Zealand and, as the present article shows, 
has now been confirmed by the Australian experience. We are honoured 
and gratified to print this article from the pen of Mr. Justice Selby of the 
Supreme Court of New South Wales who hes had much experience in 
applying the new legislation. He shows the difficultles encountered in practice 
as well as the methods by which they were overcome. Those concerned with 
the overdue reform of our own divorce law will read this article with intense 
interest.—H ditor. 


Untu February 1, 1961, the day upon which the Commonwealth 
Matrimonial Causes Act 1959 came into operation, each state of 
the Commonwealth of Australia had its own matrimonial causes 
legislation. The differences between the states were marked. The 
relevant laws differed as regards procedure, available grounds for 
divorce and what has been described as the philosophy of the 
various Acts. 

Procedural differences were not significant, for the divorce 
procedure of each state was, as might be expected, geared to some 
extent to the procedure of the Supreme Court of that state. 

There was a wide diversity of available grounds for divorce, 
ranging from the few niggardly grounds available in Queensland 
(a result, probably, of the strong Roman Catholic influence in that 
state) to the liberal array of grounds available in South Australia 
and Western Australia. New South Wales, the most populous, and 
the most litigious, state, occupied a position between the two 
extremes. The divergencies were hard to justify, or explain, in a 
country whose population was markedly homogeneous and whose 
social pattern varied little across the breadth of the continent. 
Victoria, appropriately, it might seem, clung to the Victorian 
tradition of one law for the husband, another law for the wife. One 
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act of adultery on a wife’s part was sufficient to found a husband’s 
petition for dissolution, but a wife could only petition on adultery 
in certain circumstances of aggravation. New South Wales alone 
allowed what was usually referred to as the short cut to divorce. 
Immediately a respondent had disobeyed a decree of restitution of 
conjugal rights he was deemed to be guilty of desertion and a 
petition for dissolution could be filed forthwith. This provision 
was frequently abused, being regarded as a pleasant way of getting 
a ‘nice, clean” divorce, It was not uncommon to brief counsel 
to draft ‘the letter which the petitioner was obliged to write, asking 
the other party to return. This was some guarantee that it would 
sound sincere when read in court. The petitioner was obliged to 
swear, at the hearing, that he or she sincerely wanted the other 
spouse to return when, in many cases, a return in obedience to the 
court’s order would have been regarded with horror and dismay. 

As regards the philosophy of the Act, most states adhered to 
the principle that marriage could only be dissolved on proof of 
the commission of a matrimonial offence. Only in Western 
Australia and South Australia was the complete breakdown of 
marriage, evidenced by five years’ separation, regarded as a ground 
for divorce, although in South Australia, the separation, to consti- 
tute a ground for divorce, had to be consequent upon an order of a 
court. This statement is subject to the qualification that every 
state except New South Wales allowed divorce, in various restricted 
circumstances, on the ground of insanity. New South Wales clung 
obstinately to the view that nothing short of a matrimonial offence 
justified the granting of a divorce. In 1982 a member of the 
Legislative Assembly of New South Wales was granted permission 
to bring in a Bill as a private member. The Bill was to amend the 
state Matrimonial Causes Act by adding, as grounds for divorce, 
separation for seven years and incurable insanity. After lengthy 
and heated debate, the Bill was put to the vote as a non-party 
measure in October 1988. It was defeated by fifty votes to eight. 

It is a feature of the Commonwealth Act that the traditional 
view of ‘‘No matrimonial offence—no divorce’? has been aban- 
doned. Of the fourteen grounds for dissolution which it provides, 
three contain no element of matrimonial offence. They are, putting 
them in very general terms, insanity,’ five years’ separation” and 
absence of the respondent in circumstances providing reasonable 
grounds for presumption of death.* Under the heading “‘ Fault or 
Failure’? the arguments for either view can go on indefinitely. 
The reason for the attitude of the Commonwealth Parliament could 
not be better put than in the words of Herron C.J. in McDonald v. 
McDonald *: 
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“ While retaining the traditional grounds as to fault, it 
introduced three grounds on the principle of the doctrine of 
the breakdown of marriage. Parliament evidently concluded 
that the time had come to recognise that matrimonial offences 
are in many cases merely symptomatic of the breakdown of 
marriage and that there should also be provision for divorce 
in cases where, quite apart from the commission of such offences 
the i broken down completely. Courts were relieved 
of the difficult task of assigning where fault lay, an issue in 
matrimony ofttimes too subtle for the average man to 
determine.” 


Before dealing further with the provisions of the Act it might 
be appropriate to glance briefly at the constitutional situation. 
Section 51 (xxii) of the Australian Constitution authorises the 
Federal Parliament to make laws with respect to ‘“‘ Divorce and 
matrimonial causes; and in relation thereto, parental rights, and 
the custody and guardianship of infants.” Section 51 (xxi) 
authorises the making of laws with respect to marriage. Section 
109 of the Constitution provides, in effect, that when state and 
federal laws conflict, the federal law prevails to the extent of the 
inconsistency. On the coming into operation of the Commonwealth 
Act, the state matrimonial causes laws were automatically super- 
seded, except with regard to certain procedural matters. 


SEPARATION 


It is proposed to deal in some detail with the ground of five years’ 
separation, for it is a ground which involves many problems and 
one which has already been considered by appellate courts in a 
number of Australian states. 

When, on the passage of the Bill through Parliament, the 
public became aware of the fact that it was proposed to allow 
divorce on the ground of five years’ separation, without proof of 
any fault on the part of the respondent, there was considerable 
outcry and not a little ill-informed and uninformed talk. Opponents 
of the ground referred to it as permitting divorce by consent. It is 
true that a married couple in Australia may now separate by 
agreement and agree that in five years’ time one or both will 
petition for divorce on the ground of separation, but it is still 
necessary to petition the court, to go through the necessary 
procedural processes prescribed by the Act and Rules, and finally to 
satisfy the court as to the existence of the constituent elements 
of the ground. This seems to fall some distance short of divorce 
by consent. 

It was also claimed that to permit such a ground for divorce 
would strike at the very foundation of marriage and lead to an 
overwhelming flood of divorces. Experience of the first five years 
of the operation of the Act has not justified these gloomy prophecies. 
Since the Act came into force, separation has run a consistent third 
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place in popularity as a ground for divorce, as the following 
statistics of decrees of dissolution of marriage pronounced in 
Australia indicate: 

1961 1962 1968 1964 1965 


(to June 80) 
Desertion 8,688 8,645 8,581 8,468 1,785 
Adultery 1,855 1,548 1,676 1,888 898 
Separation 850 1,272 1,495 1,687 74T 


Total on all 
grounds 6,712 7,245 7,476 7,917 8,806 


An analysis of these figures could support various speculations. 
Whilst the total number of decrees granted in 1961, 1962, 1968 and 
1964 have increased each year, the decrees granted on the ground of 
desertion fell slightly each year from 1962 but those on the ground 
of separation have risen each year. Whatever the reason for these 
trends, it is doubtful if they have any significance. The separation 
figures could be most misleading if an attempt were made to draw 
an inference from them. It may well be that they are swollen as a 
result of an accumulation of cases in which the ground of separation 
existed before 1961 but was not available as a ground for divorce 
until the coming into operation of the Act. Experience has shown 
that a number of suits brought on the ground of separation would 
have succeeded if brought on the ground of desertion. Less 
frequently, but from time to time, suits brought on the ground of 
separation could have been based on the ground of insanity. One 
conclusion may justifiably be reached. The inclusion in the Act of 
the ground of separation has not brought the flood of divorces 
which was so confidently prophesied. 

In order to pacify the critics, several safeguards were written 
into the Act. They should be set out in ewtenso, but the paragraph 
which -creates the ground of separation should first be set out. 
Section 28 (m) provides that a petition for a decree of dissolution of 
marriage may be based on the ground 

“ that the Pee to the marriage have separated and there- 
after have lived separately and apart for a continuous period 
of not less than five years immediately ing the date of 
the petition, and there is no reasonable elihood of 
cohabitation being resumed.’’ 


The fact that the legislature intended to provide as a ground for 
divorce the complete and irreparable breakdown of a marriage, 
whatever the circumstances of the separation, is illustrated by 
section 86, which reads: 

«c (1) For the purposes of paragraph (m) of section twenty- 
eight of this Act, the ies to a marriage may be taken to 
have separated notwi ding that the cohabitation was 
brought to an end by the action or conduct of one only of the 
parties, whether constituting desertion or not. 
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“ (2) A decree of dissolution of marriage may be made upon 
the ground specified in paragraph (m) of section twenty-eight 
of this Act cok withstanditig that there was in existence at any 
relevant time— 

(a) a decree of a court suspending the obligation of the 

perties to the marriage to cohabit; or 

(b) an agreement between those parties for separation.” 


Then come the safeguarding provisions, which read as follows: 


‘¢ 87.—(1) Where, on the hearing of a petition for a decree 
of dissolution of marriage on the ground specified in Mages Si 
(m) of section twenty-eight of this Act (in this section referred 
to as ‘the ground of separation ’), the court is satisfied that, 
by reason of the conduct of the petitioner, whether before or 
after the separation commenced, or for any other reason, it 
would, in the particular circumstances of the case, be harsh 
and oppressive to the respondent, or contrary to the public 
interest, to t a decree on that ground on the petition of the 
petitioner, the court shall refuse to make the decree sought. 

“ (2) Where, in proceedings for a decree of dissolution of 
marriage on the cme of separation, the court is of opinion 
that it is just and proper in the circumstances of the case that 
the petitioner should make provision for the maintenance of 
the respondent or should make any other provision for the 
benefit of the respondent, whether by way of settlement of 
property or otherwise, the court shall not make a decree on 
that ground in favour of the petitioner until the petitioner has 
made arrangements to the satisfaction of the court to provide 
the maintenance or other benefits upon the decree becoming 
absolute. 

“ (8) The court may, in its discretion, refuse to make a 
decree of dissolution of marriage on the ground of separation 
if the petitioner has, whether before or after the separation 
commenced, committed adultery that has not been condoned 
by the respondent, or, having been so condoned, has been 
revived, 

‘¢ (4) Where petitions by both parties to a marriage for the 
dissolution of the marriage are before a court, the court shall 
not, upon either of the petitions, make a decree on the ground 
of separation if it is able properly to make a decree upon the 
other petition on any other ground.” 


This is not the place in which to analyse the complexities of the 
verbiage of subsections (1) and (2) but subsection (1) has already 
teceived the attention of appellate courts in several of the states 
and it may be worth while to look briefly at some of the relevant 
decisions, both at first instance and on appeal. 

It will be seen that the bar imposed by section 87 (1) is an 
absolute bar. In Taylor v. Taylor,’ Nield J. criticised in somewhat 


š (1961) 2 F.L.B. 871. 
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intemperate e the use of such vague words as “harsh and 
pera agu ; 
oppressive ” for the creation of an absolute bar. He said **: 


“ I suppose this is the most extraordinary subsection that has 
ever been passed by any legislature in the world. Its meaning 
is vagae and uncertain in the extreme. In my opinion it puts 
an obligation on the'court which should not be put on the 
court. Its connotation is so doubtful and uncertain that I 
venture to think no ordinary member of the community would 
have any idea of what it might or could mean. It is important, 
I think, that matters of absolute prohibition against the 
granting of a decree should be clear beyond doubt. Atan 
from this particular subsection they always have been 
beyond doubt.” 


Whether or not such criticism was justified, reported decisions 
suggest that section 87 (1) has been singularly ineffective in its 
operation as a safeguard to respondents to petitions based on 
section 28 (m). From time to time efforts have been made to 
oppose the granting of a decree by the submission that since the 
respondent has a religious objection to divorce, it would be harsh 
and oppressive to dissolve the marriage on the ground of separation. 
In most cases, this argument has not prevailed. The words of the 
Full Court of South Australia typity the attitude of most courts to 
this argument. 

* We are T Baa: the judgment reads, ‘‘ by the reasons 
which the ap t has given for her opposition. We attach 
no serious importance to the ion that she is opposed to 
divorce on religious grounds, t might be a fact to be taken 
into account in conjunction with other circumstances but by 
itself it is, we think, of no great moment. It seems to us that, 
if the appellant is genuinely convinced that the iage tie is 
indissoluble by human judgment, the decree will not alter her 
belief or her position. She can disregard it.” * 
The Ful Court affirmed the decision of Mayo J. in Painter v. 
Painter,’ where a decree had been pronounced despite the opposition 
of the respondent on religious grounds. The trial judge had stated 
that he was not satisfied by the scanty evidence of the respondent 
that she genuinely opposed divorce on religious grounds but he 
added: ‘So far as I am concerned, until I am bound by authority 
to take that course I would not refuse a divorce under section 28 (m) 
on the ground of the religious belief of a respondent.”?* In an 
, earlier case in Victoria, Monahan J. had stated that in the circum- 
stances of the case before him it would be harsh and oppressive to 
the respondent to grant a decree and he regarded the respondent’s 
strong opposition to divorce on religious grounds as affording an 


Se At p. 873. 
€ Pointer v. Painter (1068) 4 F.L.B. 216 at p. 220. 


T ) 8 B.L.B. 870. 
e foid at p. 876. 
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additional reason for refusing a decree.” In Queensland, the Full 
Court considered that the respondent’s religious beliefs did not, of 
themselves, justify a finding that it would be harsh and oppressive 
to grant a decree but would be a factor to be considered with all 
other relevant circumstances. 1° 

In Lamrock v. Lamrock™ the respondent wife relied on her 
husband’s adultery and on her religious beliefs in support of her 
contention that it would be harsh and oppressive to her to grant 
a decree on her husband’s petition based on separation. Wallace J. 
was not satisfied as to the genuineness of her protestations of 
religious objection but said that cases could be envisaged in which 
this objection could make it harsh and oppressive to grant a decree. 

The circumstances in Macrae v. Macrae, which was heard by 
the writer of this article, were unusual and counsel for the husband 
petitioner set out to cover some of the gaps which had received 
comment in the cases cited above. The petition was based on 
separation and was opposed by the wife on the grounds that it 
would be harsh and oppressive to her and contrary to the public 
interest to grant a decree. The evidence indicated that her beliefs 
fell little short of religious fanaticism. Ministers of religion who 
were called on her behalf testified as to the sincerity of her beliefs 
and stated that her view as to the indissolubility of marriage by 
human agency was in accordance with Christian doctrine. She had 
testified that, before marrying, she had asked the petitioner to be 
very sure that he wanted to marry her ‘because she believed that 
once they married, there was no way out. The petitioner was a 
clerk of petty sessions who was about to become a magistrate. As a 
magistrate, he would, from time to time, be obliged to sentence 
to imprisonment husbands who had wilfully disobeyed orders for 
the maintenance of their wives, yet he had, himself, wilfully and 
persistently disobeyed an order made against him in earlier proceed- 
ings for payment of alimony pendente lite. His petition was 
dismissed on both grounds of defence raised by the respondent. 
She had also relied on the contention that the parties had not lived 
separately and apart within the meaning of section 28 (m) for 
the stipulated period and this contention, too, was upheld. A 
great deal of evidence was given as to the circumstances in 
which the parties separated and remained apart. ‘The chief 
consideration which had kept them apart had been their inability 
to agree upon a home. Each had made several offers and counter- 
offers of houses and flats but, except on one occasion, the other 
had not found the offer acceptable. On the one occasion upon 
which they reached agreement, the proposed sale fell through 
because of the fraud of the vendor. In the circumstances it was 


’ Judd v. Judd (1961) 8 F.L.R. 207. 
10 Kearns v. Kearns (1968) 4 F.L.B. 904. 
11 4 F.L.B. 81 
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held that the parties had not, within the meaning of the Act, lived 
separately and apart for the five years preceding the date of the 
petition. Although they had not lived together for that period, 
both had recognised the continued mutual obligations imposed by 
the marriage bond and their actions and correspondence which was 
tendered showed that each was trying to re-establish a complete 
matrimonial relationship, being thwarted only by an inability to 
agree upon a suitable home. In these circumstances it was held 
that there had not been that complete breakdown of the marriage, 
the entire destruction of the consorttum vitae, contemplated by 
the legislature as justifying the pronouncement of a decree of 
dissolution. The petitioner has appealed against the dismissal of 
his petition, submitting, as he must, that all three reasons for its 
dismissal were erroneous, but the appeal has not yet been heard. 

The question of the separation of parties to a marriage has 
already been considered by the Full Court of New South Wales in 
Crabtree v. Crabtree, where the question arose as to whether a 
husband and wife who were living under the same roof could be 
said to be living separately and apart within the meaning of section 
28 (m). In Main v. Main ™ the High Court had been dealing with 
another aspect of the analogous Western Australian provision and 
stated, obiter, that parties could not be said to be living separate 
and apart while living under the same roof. The Full Court, in 
Crabiree’s case, refused to follow the obiter dictum of the High 
Court and held that it was a question of fact in each case. Where 
the parties, though living in the same house, were, for example, 
living in circumstances which, according to the well-established line 
of authority in England and Australia, would have constituted 
desertion by one of them, then the mere geographical accident of 
having one roof over their heads would not, of itself, preclude the 
conclusion that they were living separately and apart. 

The bar imposed by section 87 (1) was considered at length by 
the Full Court of New South Wales in McDonald v. McDonald.“ 
The evidence in that case disclosed that although the parties had 
been separated for more than five years, the husband petitioner 
had frequently, during that period, dined in the former matrimonial 
home with his wife and children, had, for business reasons and for 
the sake of the children, encouraged the belief amongst friends 
and acquaintances that he and his wife were still cohabiting and 
continued to attend parties as a guest with his wife and to enter- 
tain as host and hostess with her. He admitted having formed 
an adulterous association with another woman. It a 
from the evidence that it was his conduct which brought about 
the separation. Dovey J. dismissed his petition on the ground 
that it would be harsh and oppressive to the respondent and 


13 (1968) 5 F.L.B. 807. 
14 (1949) 78 C.L.B. 688. 
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contrary to the public interest to grant a decree. This decision 
was reversed on appeal to the Full Court where it was emphasised 
that section 87 (1) gives the court no broad discretion to refuse a 
decree because, for example, of some lack of merit on the part of 
the petitioner. What was envisaged by the legislature was some 
substantial detriment to a respondent as a result of the pronouncing 
of a decree, and generalities such as the real or imagined stigma of 
divorce or the loss of status of a deserted wife are not embraced in 
the phrase “‘ harsh and oppressive.” Herron C.J. summed up the 
view of the Full Court in the following passage: 

“Each of the two words in the phrase ‘ harsh and oppres- 
sive’ must be given its meaning The test of harshness and 
oppressiveness is subjective and must relate to the respondent. 

at is envisaged is not some such concept in the abstract or 
as applying erally to others, or even to the reasonable man 
or woman, e phrase connotes some substantial detriment to 
the geI before the court. It is not satisfied by argument 
based on generalities or on social philosophy or that the peti- 
tioner is at fault or by suggested injustice, c.g., loss of status 
or such as would be said to result from unsuccessful opposition 
by the respondent.” +* 


The Full Court, in allowing the appeal, ordered, pursuant to the 
provisions of section 87 (2), that the making of the decree be with- 
held until the petitioner had made certain stipulated arrangements 
as to property and finance for the benefit of the respondent. 

In New Zealand, somewhat analogous legislation has been in 
operation since 1920 and it has been said there that a decree on the 
ground of separation should be refused in certain circumstances 
where it would deprive an innocent wife respondent of her rights 
under family inheritance legislation. Circumstances may readily be 
envisaged where such deprivation could be said to be harsh and 
oppressive within the meaning of section 87 (1), but section 87 (2) is 
peculiarly apt to meet such a situation and has been invoked from 
time to time for such a purpose. 

Since section 87 (2) can meet most cases of financial hardship or 
injustice and in view of the hard, clear light thrown on section 87 
(1) by the decision in McDonald v. McDonald (supra) it is difficult 
to envisage circumstances, other than in the rarest and most excep- 
tional cases, in which the pronouncement of a decree under section 
28 (m) would be barred, for section 69 reads: “ Except as provided 
by this Act, the court, upon being satisfied of the existence of any 
ground in respect of which relief is sought, shall make the appro- 
priate decree.” 

What was the real intention of Parliament? The history of the 
Act is interesting. Originally a member of the House of Represen- 
tatives was granted permission to introduce a Matrimonial Causes 
Bill as a private member. Following adverse comments upon the 


16 Ibid, at. pp. 450-451. 
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Bill by various legal associations from whom comment had been 
invited, the Government took over the Bill as a government measure 
and by a considerable amount of redrafting removed undesirable 
anomalies which had been pointed out. Politicians in Australia, and 
probably elsewhere in the world, are notoriously afraid of amending 
divorce legislation. Such Acts have been described as political 
dynamite and although the phrase is probably more picturesque 
than accurate, it is enough to frighten most politicians. As will be 
shown later, the fine-sounding reconciliation provisions have, not 
surprisingly, proved largely ineffective. The present trend of 
authority suggests that the reassuring safeguards supplied by section 
87 (1) may be equally ineffective. The cynic might ask whether it 
was ever believed by the framers of the Act that these provisions 
would be of practical effect, or were they added as the sugar-coating 
which rendered the Bill acceptable to the sensitive public palate? 


DESERTION AND STANDARD OF PROOF oF ADULTERY 


Between the end of the war and February 1, 1961, it is doubtful 
whether it could be said that there was any general development in 
the divorce laws in Australia. Two interesting trends in specific 
matters had, however, become apparent. One related to the con- 
cept of constructive desertion—the other to the standard of proof of 
adultery. 

With regard to constructive desertion, the High Court of Aus- 
tralia had already made it clear that conduct might be such as to 
justify a party to a marriage leaving the matrimonial home and 
remaining away but yet fall short of conduct which could be des- 
cribed as constructive desertion.’ In other words, as a defence to 
a petition on the ground of desertion, the respondent might prove 
that he was no deserter since the petitioner’s conduct gave him just 
cause and excuse for remaining away. But a cross-petition relying 
on that conduct as proof of constructive desertion might fail because 
the court considered that the conduct fell short of that degree of 
gravity necessary to constitute a matrimonial offence. Over the 
years the courts, in deciding whether a course of conduct amounted 
to constructive desertion, leant more and more towards a subjective 
test. The degree of gravity of the respondent’s misconduct became 
less important; the matter to be examined was his intention. The 
question was not merely whether the respondent’s conduct forced 
the petitioner to leave, but whether he intended to drive the 
petitioner away. As a result of this trend, many petitioners suffered 
considerable hardship, for although the respondent’s conduct had 
been intolerable it was held not to amount to constructive desertion 
because the petitioner failed to prove an intention to destroy the 
matrimonial relationship.** 

17 Bain v. Baim (1928) 88 O.L.R. 817. 
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The rigidity which was developing in this direction was tempered 
to a small degree by the decision of the Privy Council in Lang v. 
Lang,’* where it was held, in effect, that the court could, in the 
appropriate circumstances, infer an expulsive intention, deeming 
the respondent to have intended the probable consequences of his 
acts, but the reluctance of the High Court to infer such intention 
was later demonstrated in Magaard v. Magaard,?° where atrocious 
conduct on the part of the respondent was held to fall short of 
constructive desertion because he had demonstrated in his repentant 
moods that he had no intention of destroying the marriage. 

In the matter of the standard of proof of adultery, the High 
Court had taken an unusually obstinate stand. It had been assumed 
in Australia that it was necessary to prove adultery beyond reason- 
able doubt. To the surprise of most practitioners in divorce, the 
High Court, in 1988, held that there was no justification for the 
application of such a standard: Briginshaw v. Briginshaw.?? In 
that case Latham C.J. said: 

“ The result is that the ordinary standard of proof in civil 
matters must be appled to the proof of adultery in divorce 
alee subject only to the rule of prudence that any 
tribunal should act with much care and caution before finding 
that a serious allegation such as that of adultery is estab- 
lished.” aa 

Dixon J. (as he then was) said: 

‘* Except upon criminal issues to be proved by the prosecu- 
tion, it is enough that the affirmative of an allegation is made 
out to the reasonable satisfaction of the tribunal. But reason- 
able satisfaction is not a state of mind that is attained or 
established independently of the nature and consequence of the 
fact or facts to be proved, The seriousness of an allegation 
made, the inherent unlikelihood of an occurrence of a given 
description, or the gravity of the consequences flowing from a 
particular finding, are considerations which must affect the 
answer to the question whether the issue has been proved to the 
reasonable satisfaction of the tribunal. In such matters ‘ rea- 
sonable satisfaction ’ should not be produced by inexact proofs, 
indefinite testimony or indirect inferences.” » 

Following the decision of the Court of Appeal in Ginesi v. Ginesi, 
an attempt was made to persuade the High Court to reconsider its 
decision, but the High Court was not impressed by the decision of 
the Court of Appeal and reaffirmed its views as stated in Brigin- 
shaw’s case.** 


22 Ibid. at p. 847. 
33 Ibid. at See 
79. 
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Encouraged by the House of Lords decision in Preston-Jones v. 
Preston-Jones,** yet another attempt was made to induce the High 
Court to abandon the Briginshaw test, but the High Court had no 
difficulty in distinguishing Preston-Jones v. Preston-Jones on the 
ground that the basis of that decision was not that adultery must 
be proved beyond reasonable doubt but that such standard must be 
applied when a finding of adultery would necessarily bastardise a 
child born in wedlock.** Further attempts, either to convince the 
High Court that it was wrong or to persuade it that it should 
follow the Court of Appeal for the sake of judicial comity, met with 
no more success.™ The court remained adamant, declaring that it 
would uphold its decision in Briginshaw v. Briginshaw until the 
House of Lords or Privy Council unequivocally held it to be 
wrong.” 

Both these matterg have been covered by the Matrimonial 
Causes Act 1959 (Commonwealth). The words of the case-law on 
subjective tests of constructive desertion has been swept away by 
section 29, which reads: 

‘A married whose conduct constitutes just cause or 
excuse for the a any to the marriage to live separately or 
apart, and occasions that other party to live separately or 
apart, shall be deemed to have wilfully deserted that other 
party without just cause or excuse, notwithstanding that that 
person may not in fact have intended the conduct to occasion 

that other party to live separately or apart.”’ 


The Chief Justice of Tasmania, Burbury C.J., in a lucid judg- 
ment on the subject, criticised the wording of the section in that, in 
creating a fictional ground of desertion, it specifically provided that 
conduct could constitute wilful desertion although the necessary 
intention was absent.*° However, irrespective of the means 
employed, the section has done much to remove the hardship which 
resulted from the rigid application by the High Court of the sub- 
jective test. 

The question of standard of proof has been disposed of in an 
equally sweeping manner. Section 96 reads: 

“ (1) For the es of this Act, a matter of fact shall be 
taken to be proved if it is established to the reasonable satisfac- 
tion of the court. 

“* (2) Where a provision of this Act requires the court to be 
satisfied of the existence of any ground or fact or as to any 
other matter, it is sufficient if the court is reasonably satisfied 
of the existence of that ground or fact or as to that other 


matter.” 
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This section has sounded the death knell for the hopes of many 
counsel of a trip to London to persuade the Privy Council that 
Briginshaw v. Briginshaw was wrongly decided. It is generally 
considered that section 96 was specifically intended to set the seal of 
legislative approval on the High Court’s decisions in Briginshaw’s 
case and those which followed it.?* 


OTHER PROVISIONS OF THE COMMONWEALTH ACT 


It would be an unwarranted use of space to deal in detail with the 
provisions of the Matrimonial Causes Act 1959, but some general 
features should be mentioned. As the Federal Attorney-General at 
the time, Sir Garfield Barwick, now Chief Justice of the High Court 
of Australia, was careful to explain, the Act did not seek uniformity 
for the sake of uniformity. The object of the legislature was to 
provide a uniform law which would meet the requirements of the 
people of Australia, having regard to existing social patterns and 
traditional views. To achieve this end, the draftsman borrowed 
from existing state legislation and from English legislation and 
rules. Some novel improvisation was made. 


PROCEEDINGS IN OTHER JURISDICTIONS 
Section 8 (2) reads: 

“ Subject to the next succeeding subsection, where, before 
or after the commencement of this Act, a matrimonial cause 
has been instituted, then, whether or hot that matrimonial 
cause has been completed, proceedings for any relief or asa 
of a kind that could be sought under this Act in 
relation to that matrimonial cause shall not be instituted otter 
the commencement of this Act except under this Act.” 


The succeeding subsection deals with orders of courts of sum- 
mary jurisdiction. 

In considering the provisions of section 8 (2), the Full Court of 
New South Wales held that there was power to restrain a party to 
proceedings under the Act from continuing proceedings under the 
Married Women’s Property Act even though the last-mentioned 
proceedings sought no more than a declaratory order as to the 
respective rights of the parties in property, the subject of a claim 
for a settlement in the divorce proceedings.** Following this deci- 
sion, judges sitting in equity have refused to proceed with applica- 
tions to sever joint tenancies and appoint trustees for sale when, in 
pending divorce proceedings, a party is seeking an order with respect 
to the same property. They have also refused to deal with questions 
involving the custody of children when such questions are pending 
in the Divorce Court. It may be anticipated that difficult questions 


31 Wearne v. Wearne (1964) N.S.W.R. 652. 
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of jurisdiction will arise in the application of section 8 (2). In Vic- 
toria, Adam J. has already stated that he considers that Horne v. 
Horne ™ goes too far and has refused to follow it.** í 


PROVISIONS A8 TO RECONCILIATION 


A feature of the Act is the emphasis on reconciliation and, as one of 
the means of achieving this, a drawing of some of the teeth of the 
bogey of collusion. Indeed, up to a point, the parties are en- 
couraged to get together for the purpose of settling certain matters 
of ancillary relief, in so far as these are capable of compromise. 
Rules 165 to 169 provide that before a defended suit is sét down for 
trial, a compulsory conference is to be held for the purpose of 
discussion between petitioner and respondent and for the making of 
a bona fide endeavour to reach agreement on any matters raised in 
the pleadings with regard to maintenance of a party, settlements of 
property and the custody, maintenance, welfare, advancement and 
education of children of the marriage. In keeping with the spirit 
of these provisions, the absolute bar to the making of a decree of 
dissolution is no longer expressed in the bare word “ collusion ” but 
it is stated to be ‘‘ collusion with intent to cause a perversion of 
justice’: s. 40. So far, there has been no decision of an appel- 
late court as to how far, if at all, these qualifying words narrow the 
previous concept of collusion but the general opinion is that there 
has been a narrowing of that concept and that various courses of 
conduct which would previously have been regarded as collusive 
would not now, in the absence of proof of an intention to cause a 
perversion of justice, be so regarded. No figures are available as to 
the number of cases in which ancillary matters have been settled at 
a compulsory conference but it is not uncommon to find that agree- 
ment has been reached on one or more of these matters. On the 
other hand, there are occasions upon which it is difficult to avoid 
the suspicion that the parties have gone beyond the stage contem- 
plated by the rules and have struck a bargain whereby, for example, 
one party agrees to offer no evidence in defence to a charge of 
matrimonial misconduct as the price of being granted the custody 
of a child of the marriage. Such agreements, and others of a type 
which come readily to mind, would presumably amount to collusion 
in any ' 

Part II of the Act provides for the granting of approval by the 
Attorney-General of marriage guidance organisations and for the 
making of grants to approved organisations. The Part also pro- 
vides for the taking of an oath of secrecy by marriage guidance 
counsellors and declares that such counsellors are neither competent 
nor compellable to disclose before a court any communication made 
ta them in the capacity of marriage guidance counsellors. Substan- 
tial sums are paid annually to sixteen approved marriage guidance 
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organisations from moneys appropriated by Parliament for the 
purpose. One such organisation, the Marriage Guidance Council of 
New South Wales, was alone paid a subsidy of $A.20,000 in the 
financial year 1965-66. 

Part UI of the Act lays upon every judge hearing a matrimonial 
cause the duty of giving consideration, from time to time, to the 
possibility of a reconciliation of the parties to the marriage in 
appropriate cases. If, at any time, it appears to him that such 
possibility exists he may adjourn the proceedings, interview the 
parties in his chambers with a view to effecting a reconciliation, 
nominate an approved marriage guidance organisation or a suitable 
person to endeavour to effect a reconciliation or he may do all of 
these things. The Part contains appropriate provisions as to 
requiring the consent of the parties, privilege from disclosure in 
court of anything said in the course of an endeavour to effect a 
reconciliation and the resumption of the hearing after an unsuccess- 
tul attempt to effect a reconciliation. 

Experience suggests that the provisions of Part IIT remain in 
the realm of pious hope. By the time a matrimonial cause reaches 
a hearing the parties are too far apart, one of them, at least, is too 
anxious for a final determination of the suit and too much bitterness 
has been engendered to allow any reasonable prospect of reconcilia- 
tion, It is only on the rarest occasions that attempts are made, 
pursuant to Part II, to effect a reconciliation after the hearing has 
begun, and it is doubtful if any such attempt has been successful. 

More likely to be effective is the requirement of rule 15 that the 
solicitor for a petitioner or for a respondent filing a cross-petition 
shall certify on the petition or answer that he has brought to his 
client’s attention the provisions of the Act relating to reconciliation 
and the existence of the appropriate marriage guidance organisa- 
tions and has discussed with his client the possibility of recon- 
ciliation. 

By amendment in 1965, Parliament borrowed further from 
English legislation and added a new section, 41A, which adopts the 
principle contained in section 2 (1) of the English Matrimonial 
Causes Act 1968. The amending section provides in effect, that a 
ground shall not be deemed to have been condoned by reason of a 
continuation or resumption of cohabitation for a period not exceed- 
ing three months if the court is satisfied that the party to whom 
condonation might otherwise be attributed continued or resumed 
cohabitation with a view to effecting a reconciliation. Analogous 
provisions prevent interruption to the statutory two years’ period 
of desertion and five years’ separation in similar circumstances. 

Somewhat akin to the reconciliation provisions are provisions 
which are aimed at slowing down any tendency to rush to the 
Divorce Court. Section 48 borrows from English legislation by 
forbidding, in certain circumstances, the institution of proceedings 
for dissolution within three years of the marriage except by leave of 
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the court. There are differences in the circumstances in which this 
section and its English progenitor apply but the principle and 
general intention are the same. 

Another attempt to slow down the tempo.of divorce proceedings 
is made in section 68 and rule 198. These provide that applications 
for all forms of ancillary relief must, in general, be instituted by the 
same petition as that by which the proceedings for principal relief 
are instituted. The court may, in certain circumstances, grant 
leave to institute proceedings for ancillary relief which was not 
sought in the original petition. The object of these provisions is to 
face the prospective petitioner with all the consequences of divorce. 
The obligation, imposed by the rules, to set forth in the petition the 
financial situation of the parties, the amount claimed, or proposed 
to be paid, as maintenance, particulars of any settlement of pro- 
perty sought, details as to the custody of the children, provisions 
for their maintenance and arrangements for their welfare, advance- 
ment and education brings to the forefront of the petitioner’s mind 
some of the complications involved in a dissolution of marriage. 
Before the petition can be filed, these matters must be squarely 
faced and an attempt must be made to find a solution for each 
problem involved. It may be, as was intended by the legislature, 
that an overhasty petitioner, confronted by these matters, will have 
second thoughts about divorce and will be in a better frame of mind 
to consider the possibilities of reconciliation. Though he may have 
married in haste, the Act and rules ensure that he must divorce at 
some leisure. ` 

It is too early yet to determine whether these varied provisions 
have done anything to retard the divorce rate in Australia. The 
following figures show that there has been a steady, though not 
spectacular, rise in the number of petitions filed over the last few 
years, 1962 being the only year in which there was a slight fall. 


1960 1961 1962 1968 1964 1965 
Petitions filed 8,187 9,579 9,829 9,686 10,244 10,885 


Only by a careful analysis of all relévant statistics could it be 
determined whether or not the figures cited above indicate, as would 
first appear, a steady increase in the divorce rate in Australia. 
Part of the increased number of petitions filed may be attributed to 
the steadily increasing population of the Commonwealth. The 
divorce rate amongst migrants, particularly amongst those from 
Central Europe, seems to be fairly high. Another reason for the 
increased number of petitions could be a backlog of cases arising as 
a result of the more liberal grounds for divorce now available in 
most of the states. Apart from such speculation, however, two 
inferences may fairly be drawn from the statistics. On the one 
hand, the reconciliation and slowing-down provisions of the Act 
and rules have not led to a significant fall in the divorce rate. On 
the other hand, the availability of more liberal grounds for divorce 
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has not led to a spectacular rise in that rate. Both the prophets of 
joy and the prophets of doom seem to have been confounded. 


INJUNCTIONS 


Following the decision of Pearce J. (as he then was) in Silverstone 
v. Silverstone,?* an attempt was made in New South Wales to obtain 
an injunction directing a respondent husband to vacate the matri- 
monial home but it was held that the court had no power to grant 
an injunction. Section 124 of the Commonwealth Act now provides: 
“A court, exercising jurisdiction under this Act, may grant 
an injunction, by interlocutory order or otherwise Gacknding an 
injunction in aid of the enforcement of a decree), in any case in 
which it appears to the court to be just or convenient to do so 
and either unconditionally or upon such terms and conditions 

as the court thinks just.” 


Following the decision of Nield J. in Capper v. Capper,?* in 
which emphasis was laid upon the wide, unfettered powers con- 
ferred upon the court by section 124, some Sydney practitioners 
developed a rather exuberant enthusiasm for injunctions and in 
wives’ petitions on the ground of cruelty asked, almost as a matter 
of course, for an order that the husband vacate the matrimonial 
home. There was some argument in support of this attitude, for 
the criterion laid down by the Act is disjunctive, “just or con- 
venient,” but the courts have refused to apply the test of 
convenience alone, particularly when the granting of an injunction 
on the sole basis of convenience would involve injustice to the 
respondent, as, in most cases, it would. 

In the Full Court of New South Wales, Wallace J. applied a 
further brake to the indiscriminate granting of injunctions when, 
after referring to the wide discretion conferred on the court, he said: 


“ When the section adds that the injunction may be granted 
in any case in which it appears to the court to be just or con- 
venient to do so, it is to me beyond the field of debate that this 
power is limited to aiding, enforcing or protecting the proper 
and due exercise of the matrimonial causes jurisdiction or the 
provisions of the Act.” 3 


It must be borne in mind that the Commonwealth Parliament can 
only legislate within the powers conferred upon it by the Constitu- 
tion. A section as wide in its terms as section 124 must, therefore, 
be read down so as to keep it within the constitutional power to 
make laws with respect to “divorce and matrimonial causes; and 
in relation thereto, parental rights, and the custody and guardian- 
ship of infants.” ** It was, presumably, this consideration which 
Wallace J. had in mind when he used the words cited. 

35 J P. 174. 36 (1961) 78 W.N.(N.8.W.) 1187. 
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It may fairly be said that the injunction power is no longer 
regarded by Australian courts and legal practitioners as a new toy 
but is used with discrimination in much the same way as it is used 
by the courts in England, considerable weight being given to the 
decision of the Court of Appeal in Gorulnick v. Gorulnick.** 


CRUELTY 


Another matter to which brief reference might be made is the ground 
of cruelty. The Act provides, as a ground for dissolution, 
“ that, since the marriage, the other to the marriage has, 
during a period of not less than one year, habitually been guilty 
of cruelty to the petitioner.” +° 


Until the Act came into operation, South Australia was the only 
state in the Commonwealth wherein habitual cruelty was a ground 
for divorce. Accordingly, appellate courts in Australia were not 
troubled with the difficult problems with relation to cruelty which 
came before the Court of Appeal and the House of Lords. It was 
fortunate for Australian courts that the decisions of the House of 
Lords in Gollins v. Gollins“ and Williams v. Williams “ were made 
fairly soon after the coming into operation of the Act, for they were 
thereby saved much lucubration on the troublesome question of 
intention. Here again there was a tendency amongst some Aus- 
tralian practitioners to regard the door as wide open and a number 
of petitions based on cruelty alleged most trivial matters as con- 
stituting cruelty. But here, also, the courts have taken a firm 
stand, holding the view, as expressed by the Court of Appeal in 
Le Brocq v. Le Brocq,“ that whatever test is applied, cruelty as a 
matrimonial offence must fundamentally mean cruelty in the 
ordinary and natural meaning of the word. 

Although, as mentioned above, the House of Lords has clarified 
one aspect of the matter, habitual cruelty as a ground for divorce 
still gives rise to many problems. It is too early to say that there 
has been any development yet in the law of this subject in Australia 
but there can be little doubt that it will give cause for deep thought 
to the appellate courts from time to time. 


CONCLUSIONS 

The criticism of some portions of the Act which have been made in 
this article should not be taken as a wholesale condemnation of the 
Act. It is certainly not intended as such. By and large, the Act 
has proved eminently workable. It has achieved a compromise on 
a subject whose basic nature is compromise. It has removed undesir- 
able anomalies which existed under the previous state legislation and 
by widely increasing the powers of the courts it has given them a 
39 [1958] P. 47. ao s, 
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unique instrument for the administration of justice in the extra- 
ordinarily delicate situations which develop between warring hus- 
bands and wives. It has given the courts greater powers to 
safeguard the welfare of the children of divorced parents and has 
laid emphasis on the necessity of so doing. It has brought a con- 
siderable degree of uniformity to the law of matrimonial causes in 
the Commonwealth of Australia. 

The last sentence is expressed in cautious terms deliberately. 
The Act has not created a Federal Divorce Court but has invested 
the Supreme Courts of the states with federal jurisdiction in matri- 
monial causes.“ An appeal lies from a judge of the Supreme Court 
of a state to the Full Court of that state. Apart from special 
procedure as to a stated case ‘* an appeal only lies to the High 
Court of Australia by special leave of the High Court.*" This 
scheme is aimed at the avoidance of the descent of a flood of divorce 
work on the already heavily burdened High Court but it has the 
disadvantage of delaying for a considerable period the development 
of an authoritative body of decisions interpreting the Act which 
would be binding throughout Australia. The Full Court of a state 
is not bound by the decision of the Full Court of another state. 
Indeed, a single judge of the Supreme Court of one state would not 
be bound by a decision of the Full Court of another state although, 
in a matter such as the interpretation of a section of a Common- 
wealth Act, he would be reluctant to refuse to follow such a deci- 
sion.“ Already some divergence of opinion is beginning to appear 
in the decisions of single judges of the different states although so 
far there has been no noticeable divergence in the decisions of the 
respective Full Courts. It is almost inevitable, however, that, as 
more matters are dealt with on appeal, divergence of opinion will 
appear. There has been some agitation for the creation of a Com- 
monwealth Court of Appeal designed to hear appeals from state 
courts exercising federal jurisdiction. The decisions of such a court 
would be binding on state Supreme Courts. Failing the setting up 
of such a court it will be many years before the High Court has 
allowed sufficient divorce appeals to come before it to enable it to be 
truthfully said that there is uniform divorce law in the Common- 
wealth. 

D. M. Szxspy.* 


7 F.L.B. 42. 
* Judge in Divorce, Supreme Cours of New South Wales. 


IMPUTATIONS ON THE CHARACTER 
OF PROSECUTION WITNESSES 


By the Criminal Evidence Act 1898, s. 1 (f) (ii), one of the grounds 
upon which the prosecution may cross-examine a defendant as to 
character is that “ the nature or conduct of the defence is such as 
to involve imputations on the character of the prosecutor or the 
witnesses for the prosecution.” It cannot be said that the interpre- 
tation of these words by the Court of Criminal Appeal over some 
six decades has been notable for consistency. In Cross and Jones's 
Introduction to Criminal Law? it is stated that the decisions 
concerning what amounts to an imputation on the character of the 
prosecutor or his witnesses “ are not altogether easy to reconcile.” 
Professor Glanville Williams, in The Proof of Guit, expressed 
himself more bluntly and wrote that before 1959 the authorities were 
chaotic. As a result of the decision of the Court of Criminal Appeal 
in R. v. Cook ® some of the confusion has been removed, and the 
present position seems to be set out accurately in Cross and Jones, 
who, citing Cook and the later case of R. v. Flynn,‘ write: 


“ The latest authorities suggest that the words of the statute 
must be construed literally, even in cases in which imputations 
are a necessary part of the accused’s case, but that the judge 
should generally exercise his discretion to exclude cross- 
examination which is legally proper when imputations are an 
essential part of the offence [sic].’” 

“ These cases,” said Channell J. in R. v. Preston,® “ are very 
often somewhat difficult to deal with.” In this essay it is proposed 
to examine the cases and it will be seen that they disclose two 
discernibly incompatible lines of approach by the Appeal Court. 
In some of the cases the conduct of the defence reflected upon the 
behaviour of police witnesses. Preston was one. There, the appel- 
lant had been placed in an identity parade after a housebreaking. 
He was second from the end of a row and he heard a police inspector 
say something about “ second ” to a constable whom he sent to 
bring in a man who was to identify the appellant. When this man 
came in he immediately picked out a man standing second from 
the other end of the row. In his evidence at the trial the appellant 
referred to what had happened and he accused the Inspector of 
deliberately assisting the witness in his identification. The appel- 
lant was thereupon cross-examined as to previous convictions on 
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the ground that his evidence “ involved imputations ” upon the 
prosecution. He was convi and in the Court of Criminal Appeal 
Channell J. recited the words of section 1 (f) of the 1898 Act and 
said: 
‘ It appears to us to mean this: that if the defence is so 
conducted, or the nature of the defence is such, as to involve 
the proposition that the jury ought not to believe the prosecutor 
or one of the witnesses for the prosecution upon the ground 
that his conduct—not his evidence in the case, but his conduct 
outside the evidence given by him—makes him an unreliable 
witness, then the jury ought also to know the character of the 
prisoner who either gives that evidence or makes that charge, 
and it then becomes admissible to cross-examine the prisoner 
as to his antecedents and character with the view of showing 
that he has such a bad character that the jury ought not to 
rely upon his evidence.” 
No doubt, he added, the prisoner had said something about the 
i which involved a suggestion of improper conduct, namely, 
that he had conducted the arrangements for identification in an 
unfair way— a serious imputation upon the conduct of a man 
holding the position of inspector of police.” But he concluded 
that the allegation was made with reference to a matter which 
could not be said to be irrelevant. The conviction was quashed. 
It is interesting here to look at a case in which Darling J. 
delivered the Appeal Court’s judgment and in which a more 
restricted interpretation is evident. In R. v. Wright ° a suggestion 
by a prisoner that admissions made by him when in custody were 
obtained by the bribes or threats of a policeman was held to be an 
“ imputation ” letting in character. It was alleged, inter alia, that 
a police inspector had bribed the appellant with tobacco. Darling J. 
said : 
‘¢ The imputation in the case now before us was that the police 
inspector was not a fit person to remain in the force: had he 
done what was imputed to him there is no doubt he could have 
been dismissed from the force; it is the gravest possible impu- 
tation, and cannot be excused by the contention that it was 
eae way open to the appellant of meeting the case against 
7 99 


It is impossible to reconcile this decision with that in Preston, and 
indeed these words are all the more remarkable—and the decision 
all the more unfair—if it is borne in mind that the identification 
sought to be fabricated by the inspector in Preston was abortive and 
so formed no part of the case against the appellant. And it can 
scarcely be argued even for controversial purposes that a charge of 
conducting a false identity parade is less serious than one of securing 
admissions by bribery. It is true that in Preston Channell J. said 
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that the case was very near the line, but if in that case the prisoner 
was within the limits of immunity—though barely so—it is difficult 
in logic or sense to see why Wright should have been outside the 
limits—he was, after all, developing his defence in the face of 
alleged admissions which formed a substantial part of the prosecu- 
tion case, whereas Preston, unincriminated by the fabricated parade, 
did not need to make the imputation that the policeman “ was guilty 
of misconduct independently of the defence or of the necessity for 
developing the defence,” as Lord Alverstone C.J. put it in the next 
case " to be considered. It is additionally noteworthy that the 
imputation in Wright was made in answer to questions in cross- 
examination. 

Lord Alverstone’s words were spoken in the Court for Crown 
Cases Reserved in the case of R. v. Bridgwater, where the point 
was whether the defendant might be cross-examined as to character 
because he alleged that he had acted under the directions of a 
detective called Moss, a prosecution witness. The defendant had 
been arrested while in possession of stolen property and he said in 
answer to the charge that he had acted under Moss’s instructions. 
At the trial Moss was cross-examined as to whether he had not 
employed the defendant as an informer. Lord Alverstone said that 
the defendant was doing no more than developing his defence and 
seeking to substantiate it by means of admissions from Moss. It 
is submitted that this passage from the judgment nicely expresses 
a distinction which the Appeal Court has not invariably appreciated: 

“ If the questions put to Moss had involved the imputation 

that he was guilty of misconduct independently of the defence, 

or of the necessity for developing the defence, different con- 

siderations might arise, for the questions might then perhaps 
’ 

be construed as an attack on the prosecutor's general 


Indeed, if the attack had been in the sense of the concluding words, 
or, 80 to speak, gratuitous, character would have been let in—subject 
to the court’s basic discretion which stands apart from the Criminal 
Evidence Act. This was the situation in Seinie Morrison,* where 
several matters were raised on appeal, but the sole one relevant 
here arises out of an attack on a prosecution witness suggesting that 
she kept a disorderly house. The Court of Criminal Appeal held 
that this cross-examination fell within the expreas terms of the Act 
and exposed the defendant to the risk of his past life being inquired 
into. The judgment, delivered by Lord Alverstone, makes plain 
what is permissible under the Act and what is not: 
“ It had become a question of credibility: who was to be 
believed when one contradicted the other? It was clear her 
evidence was very important, as if it was true, it destroyed the 
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prisoner’s alibi, and she might have been effectively cross- 
examined as to her memory, her opportunity of seeing the 
appellant, and so forth. But Mr. Abi was Dot content to 
do this, he made a violent attack on er character so as to 
discredit her evidence altogether, and he did it with his eyes 
open, and after consultation with his client.” 


Abinger’s memoirs ° deal with the case and criticise the law. He 
puts the case of a prosecution witness who has been convicted of 
perjury and asks: ‘Is counsel defending the man in the dock to 
allow such a witness to leave the dock uncross-examined as to his 
convictions for perjury, and thus delude the jury into believing he 
is a reliable witness? ’? There is undoubted substance in his plamt, 
but as the law stood, and stands, the decision of the Appeal Court 
was correct, because the attack on the witness was extraneous to 
the defence. 

Even where the attack is extraneous, the discretion apart from 
the Act might sometimes be exercised to prevent injustice. In R. v. 
Watson 1° an unrepresented defendant was charged with receiving, 
and made various allegations against a prosecution witness who had 
been put forward by the prosecution as an accomplice. During 
the defendant’s crossexamination he charged the witness with 
sending him blackmailing letters. Pickford J. said that the allega- 
tions seemed to cast imputations on the character of the witness, 
because it suggested that he had told false stories about his relations 
for the purpose of his own advantage and had also sent the appellant 
threatening letters. The court concluded that the appellant was 
not satisfied with the statement that the witness was an accomplice 
“ but wished to elicit more in order that the jury should not accept 
his evidence.” The court was therefore not able to say that the 
evidence as to the appellant’s character was wrongly admitted, but, 
significantly, Pickford J. said it was not a question for the court 
whether it would have exercised its discretion in the same way— 
‘ it might have worked a considerable injustice ” because the jury 
heard the full bad history of the appellant, but only a portion of 
the witness’s bad history. 

In Bridgwater, Lord Alverstone repeated what he bad previously 
said, that is, raising a defence, even in forcible language, was not 
necessarily casting imputations on the prosecutor or his witnesses. 
An allegation of lying may still be protected. In R. v. Rouse and 
Another the prosecutor alleged that previously one of the defen- 
dants had offered to buy on credit a mare which was the property 
involved in the present charge of conspiring by false pretences to 


oF Years at the Bar, p. 48. 
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cutor as “a horrible liar ''). 

1 [1004] 1 K.B. 184. 
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induce a sale. The defendant in question gave evidence. In cross- 
examination he was asked: “ Did you ask the prosecutor to sell 
you the mare in April or has he invented all that? ” His teply 
was: “ No, it is a lie, and he is a liar.” Cross-examination as to 
character was then allowed. The Court for Crown Cases Reserved 
held that it should not have been, and declared that the answer 
amounted only to an emphatic denial. 

It was again Darling J. who delivered the judgment of the Court 
of Criminal Appeal in R. v. Roberts,!2 and once again the decision 
is unsatisfactory. The appellant had been charged with larceny 
and with failmg to report and had been sentenced to two terms of 
six months with hard labour consecutive. At his trial he gave 
evidence that a woman with whom he had been livmg had during 
a quarrel threatened that she would be revenged on him by having 
him arrested. Posing the question whether this came within the 
statutory provision, Darling J. said: 

“ In the present case the imputation on the character of the 
woman was the whole substance of the defence, and all the 
cases seemed to show that it came within what the statute 
regarded as sufficient to enable the prisoner to be cross-examined 
as to his own character.” 


It is almost startling to find that one of the authorities used to 
support the conclusion was Preston. As Darling J. observed, the 
allegation made by Roberts was that the woman had determined to 
make a charge against the appellant which she knew to be false. 
By what possible exercise in logic could this misconduct be differ- 
entiated from that of the police inspector accused of trying to 
fabricate incriminating evidence (Preston)? In Roberts, the charge 
against the woman was “‘ the whole substance of the defence,” and 
on any view it was a much stronger case for preserving the prisoner’s 
immunity from revelation of his character than was Preston, where 
the prisoner was held entitled to be protected because the charge he 
made against the police inspector was, in the words of Channell J., 
made ‘‘ with reference to a matter which could not be said to be 
irrelevant.” The further criticism can be made of Roberts, as of 
Wright, that the attack on the prosecution witness was essential to 
the defence, whereas in Preston it was not. 

The judgment in Roberts looks all the more curious when it 
is noted that two years after Wright the Court of Criminal Appeal 
in effect disapproved the ratio of that case and in terms reverted 
to the Preston-Bridgwater criteria. This occurred in R. v. 
Westfall,* which is authority for the proposition that a statement 
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illustrations the trial judge's misinterpretation of the statutory provision. 
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and takmg the charge. The veisonar hed tade: taletan in the police court, 


Serr. 1966 IMPUTATIONS ON THE CHARACTER OF WITNESSES 497 


by a prisoner that a policeman who arrested him used improper 
violence in so doing is not an ‘“‘ imputation ” within section 1 (f) (ii) 
of the Criminal Evidence Act. This policeman was a witness at 
the trial and the Appeal Court judgment said of the allegation of 
improper violence during arrest: ‘‘ That no doubt was a suggestion 
that the constable was not only mistaken in arresting him at all, 
but that he acted in an improper manner.” The court held that on 
the authority of Preston, affirming Bridgwater, that did not seem to 
be such an imputation against the witness’s character as to let in 
cross-examination of the prisoner as to his previous character. The 
judgment continues: 

“ Such questions often have to be asked if the evidence is 
to be properly tested. Instead of being an attack on the 
character of a witness with the view of showing that he is 
unreliable, they are an endeavour to elicit the facts m connection 
with the very matter with which the prisoner is charged. It 
was not such an attack as comes within the meaning of the 
section.” 

Another case showing the inconsistent response of the Court of 
Criminal Appeal to attacks on police evidence is R. v. Jones.™ 
Such essays in logic as appear in the judgment cannot be said to be 
impressive. The prisoner denied a statement which he was said to 
have made and he alleged that the police had invented it. He made 
the further charge that they had improperly obtained remands in 
order to enable them to manufacture the admission. Branson J. 
spoke of a ‘‘ very emphatic charge,” and Lord Hewart C.J. said: 


“ It was one thing for appellant to deny that he had made 
the confession; but it was another thing to say that the whole 
ing was a deliberate and elaborate concoction on the part 
of the mspector; that seems to be an attack on the character 
of the witness.” 


This decision certainly seems out of harmony with the Preston- 
Bridgwater approach. If the prisoner had simply denied making 
the confeasion, then, according to the judgment, he would have been 
protected; but the effect of the decision is that he deprived himself 
of this protection because he had made explicit that which was 
manifestly implicit in his denial, the police evidence of the confes- 
sion being the only evidence impugned. The use of epithets like 


and ted them at the trial, that during the hearing before the magistra te 
he had boon deprived of the opportunity of ing an important defence 
witness, that at the police station the prosecutor been coached by a 


terms of the Act and that the policemen concerned with the and 
with ing the er's protest were not called as witnesses the 
oase. ‘ Bo,” he concluded, “ the ground on which the judge acted wes not 
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“ very emphatic charge ” and “‘ concocted ” confuses the essential 
issue to be determined and robustly and unsubtly puts the judicial 
exercise into the fleld of petitio principti. It is quite true that it has 
been said in the House of Lords that it is most undesirable that the 
governing rules in this matter of cross-examining as to character 
should be ‘‘ complicated by refined distinctions involving a close 
study and comparison of decided cases, when in fact these rules 
are few and can be simply stated ”: per Viscount Simon L.C. in 
Stirland v. Director of Public Prosecutions.4 He then set forth 
a number of propositions which ‘‘ seem to cover the ground,” and ` 
the only one strictly pertinent here seems to discredit the reasoning 
of the judgment in Jones. The Lord Chancellor’s words are: 
“ An accused is not to be regarded as depriving himself of the 
preno of the section, because the per conduct of bis 
efence necessitates the making of injurious reflections on the 
prosecutor or his witnesses.” 
For this statement the Lord Chancellor relied on R. v. Turner,?® 
a decision concerning a matter which, remarkably, had gone without 
authoritative and conclusive examination until 1944. The question 
which fell to be decided in Turner was whether a defendant charged 
with rape lets in cross-examination as to his character if his defence 
is that the complainant was a consenting party. This very question 
had been left open in Preston, and a court of five judges was 
convened to consider the case of Turner. At his trial he had said 
that the complainant had consented and that she had taken hold 
of his penis. The trial judge was Charles J. and his reaction to 
the defence is shown in his assertion that the prisoner was saying 
that the woman was “a filthy, nasty woman, utterly filthy, who 
would commit an indecent assault upon that man.” This being the 
judge’s view, it is hardly surprising that he permitted cross-examina- 
tion of the defendant as to a previous conviction for assault with 
intent to ravish. It is right to say that Charles J. had to rule on 
a question to which previous judicial answers had been in conflict. 
Thus, in R. v. Fisher," Day J. had decided that where the defen- 
dant alleged that the complainant had consented he could be cross- 
examined as to character, but in R. v. Sheean * Jelf J. had refused 
to follow this decision and had held that where consent is raised as 
a defence character is not thereby let in. In Turner, Humphreys 
J. delivering the court’s judgment, pointed out that on a charge 
of rape there had to be proved (a) intercourse and (b) non-consent 
of the woman, and he then said: 
“« What is commonly referred to as the defence of consent in 
rape is in truth nothing more than e denial by the accused that 
the prosecution has established one of the two essential ingre- 
dients of the charge. It is and must be the prosecution which 
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introduces the question of consent or non-consent. Can the 
legislature have intended to penalise the accused who avails 
himself of the right to give evidence conferred by statute by 
eter mae he may be cross-examined as to previous convic- 
e denies one, though not if he only denies the other of 

the two ingredients of the crime? ” 19 


He added that the accused’s allegation that the complainant had 
handled his penis—described by Charles J. as an allegation that she 
had ‘‘ committed an act of gross indecency upon him, indecently 
assaulted him ’’—did no more than state details of the complainant’s 
conduct showing that the act of connection was not against her will. 

Although special considerations apply to the case of rape, Lord 
Simon’s statement in Stirling is not limited to imputations made 
in such cases, and it is no easy matter to reconcile that statement 
with the well-known case of R. v. Hudson.* There, the allegation 
was that one or more of other men present at the time of a theft 
had committed it and had put the stolen bank book in the appel- 
lant’s pocket. The Court of Criminal Appeal held that the words of 
the statute must receive their ordinary and natural interpretation 
and must not be qualified by adding such words as ** unneces- 
sarily ”? or “ unjustifiably ” or “‘ for purposes other than that of 
developing the defence.” How on earth can this restrictive gloss 
be made to fit in with the Preston-Bridgwater standard, let alone 
with Lord Simon’s statement? What could be more contradictory 
than Lord Simon’s use of the verb “ necessitates °” and the express 
declaration in Hudson that the adverb ‘* unnecessarily °’ must not 
be tacked on to the statutory provision? Speaking of this contra- 
diction, the latest edition of Archbold * is not over-helpful in stating 
that the precise meaning of ‘‘ proper ’’ and ‘‘ necessitates ’? may 
still remain open for decision. It might justifiably be said that 
there have been too many decisions and certainly more than enough 
bad decisions. Archbold notes that it has been held that Hudson 
still remains good law. R. v. Jenkins ™® is given as authority for 
this statement. That case in fact foreshadowed the approach which 
the most recent cases show in that it stressed the judge’s discretion 
to exclude cross-examination even where the statutory situation 
had arisen. In Jenkins the defendant was charged with stealing, 
or alternatively receiving, a coat which had been found in his pos- 
session and which the prosecutrix said was hers. The defence was 
that the coat was the property of another person, and it was 
suggested to the prosecutrix, who was married, that she had had 
sexual relations with the defendant. This was held to be an impu- 
tation on her character, but the court pomted out that where there 
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had been such an imputation by reason of the nature or conduct 
of the defence the judge still had a discretion whether to let in the 
defendant’s character. Singleton J. said: 
“ The subsection was intended to be a protection to an 
accused n. A case ought to be tried on its own facts and 
it has always been recognised that it is better that the jury 
should know nothing about an accused’s past history if that 
is to his discredit. Just as it was recognised that this was fair 
and proper, so it was recognised that, if the nature or conduct 
of the Tds was such as to involve imputations on the 
character of the prosecutor or the witnesses for the prosecution, 
it was equally fair and proper that the prosecution should have 
the right to ask questions tending to show that the accused has 
committed or been convicted of an offence other than that 
which is under investigation.” 
In some of the cases the reluctance of the Court of Criminal 
Appeal to formulate solid tests is plain. R. v. Dunkley ® is a 
restrictive decision in broad accord with the Wright-Roberts 
approach. The appellant, charged with, inter alia, stealing, testified 
that a prosecution witness had been untruthful and that her story 
was due to malice. She had said that the appellant had tried to 
dispose of some of the stolen property at her premises, and that he 
had later sent for her and asked her to say that he was not the man 
who had called at her premises on that occasion. In cross-examine- 
tion it was suggested to her that her story was a pure invention, 
fabricated because she thought she had a grievance against the 
appellant. Cross-examination of the appellant as to character was 
permitted and he was convicted of receiving. The Court of Criminal 
Appeal decided that the cross-examination had been rightly allowed, 
and held that the appellant’s statement and the suggestions made in 
cross-examination of the witness that her evidence was not merely 
a pure Invention but was due to malice towards him were imputa- 
tions on the character of the witness. The judgment of Lord Hewart 
C.J. makes it apparent that the court was not anxious to find or 
propound tangible principles: 
** Tt is not possible to lay down, even if it were desirable, as 
the authorities stand, a series of formulas or dg. paca on this 
matter. At some date, perhaps, on a slightly different case, an 
opportunity may arise for further and better investigation of 
a really interesting and important point, and a point, it may be, 
on which further investigation and a statement of a clear and 
universal ratio decidends may be desirable. For the purposes 
of this T it is enough to say that, according to a con- 
siderable lme of authority, that which is here complained of was 
within the limits of the law.” 

The two cases relied on by counsel for the Crown were Wright and 

Roberts. Lord Hewart observed that in the cases dealing with this 
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part of the Criminal Evidence Act it did not appear that there had 
ever been formulated until the present case the argument that the 
“ character ” spoken of in the Act was ‘‘ the character which is so 
well known in the vocabulary of the criminal law, namely, the 
general reputation of the person referred to.” 

Again, in R. v. Clark ™ the court had to examine the implications 
flowing from an allegation of police misconduct and once more the 
Wright-Roberts approach triumphed. The appellant at his trial 
denied that he had made certain verbal statements about which 
the prosecution had called evidence and he said that a written state- 
ment which he had signed after caution was not his statement at 
all but had been dictated by a chief mspector to a detective 
constable. Cross-examination as to character was allowed, both 
officers having given evidence, and the court held that the appel- 
lant’s allegation, being in effect that his written confession had been 
concocted by the police, was more than an emphatic denial and 
involved an attack on the police witnesses, vis., their conduct as 
distinct from and outside their evidence in the case. Lord Goddard 
C.J., delivering the judgment, said that the matter could really be 
concluded as far as the court was concerned by the cases of Wright 
and Jones. He quoted from the judgment of Darling J. in the first 
and he said that the present case was worse, because in Wright the 
allegation was one of bribing with tobacco to obtain a confession 
“ while in this case it is said they concocted the confession.” He 
also quoted from the judgment in Jones, which in its turn had 
relied on the words of Channell J. in Preston as having drawn a 
clear lime “‘ between words which are an emphatic denial of the 
evidence and words which attack the conduct or character of the 
witness.” 

It is submitted with some confidence that in Jones, and in Clark, 
the meaning put upon the words of Channell J. in Preston is a 
strained and sophisticated one. Channell J. certainly said that the 
accused’s character ought to be revealed to the jury if his defence 
was such that the conduct of a prosecution witness outside the 
evidence given by him was being impugned, but surely what the 
judge meant was that the attack on the witness must be in connec- 
tion with matters irrelevant to the defence—possibly an attack on 
character in the sense of ‘‘ general character.” Just as the allega- 
tion of the attempt to fabricate evidence of identity in Preston 
“ could not be said to be irrelevant ’? (Channel J.), so the allega- 
tion of a concocted confession in Clark must unquestionably have 
been relevant to the defence that there had been no genuine con- 
fession. Applying the Stirland test, can it be convincingly argued 
that the proper conduct of Clark’s defence did not necessitate making 
the allegation of a concocted confession? And, taking the criterion 
in Bridgwater, is it seriously maintainable that Clark was alleging 


s [1955] 1 All E.R. 2. 
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that the police were “‘ guilty of misconduct independently of the 
defence? ’? Surely, the realistic analysis is that the defence neces- 
sarily involved the imputation as well as the simple denial, or, to 
put it another way, that the imputation was not independent of 
“ the necessity for developing the defence ” (Bridgwater). 

It was in 1959, after the Court of Criminal Appeal had existed 
for more than half a century, that the judgment in Cook * came 
like a shaft of sunshine into a room long darkened. Familiarly, the 
case was one where police conduct was in question. The appellant 
had been charged with obtaining a motor-car by false pretences and 
with receiving cheques. One of the prosecution witnesses was a 
detective constable, who said that the appellant, when charged, 
admitted that he had obtamed the car by means of a forged cheque. 
He had also made a written statement saying that he had found 
the cheque forms in a road. The appellant conducted his own 
defence and suggested to the detective constable that his statement 
had been obtained by means of a threat that if he did not speak his 
wife would be charged. In crossexamimation he repeated this 
allegation, and counsel for the prosecution indicated to the judge 
that he wished to put “‘ certain further questions ” to the appellant. 
The judge said that while counsel was, strictly, entitled to do so 
he would have thought it would not be necessary. Counsel then 
put his criminal record to the appellant, and he was convicted. 

It is arguable that in 1927, when the court considered the case 
of Dunkley, it behaved pusillanimously. Not so the court which 
heard Cook’s appeal. It consisted of five judges, and although in 
the event the appeal was dismissed under the proviso to section 
4 (1) of the Criminal Appeal Act 1907, the judgment delivered by 
Devlin J. came to grips with the problem in impressive fashion. It 
held that the defence had been so conducted as to mvolve an 
imputation on the character of the police witness, that the trial 
judge had a discretion whether an accused’s character should be let 
in but that im the present case he had not exercised that discretion. 
After reviewing the authorities Devlin J. said: ‘ We have come to 
the conclusion that the questions ought not to have been put.” The 
judgment showed awareness of the difficulties: 


“ It is clear from the subsection as a whole that it does not 
intend that the introduction of a prisoner’s previous convictions 
should be other than exceptional. The difficulty about its 
phraseology is that, unless it is given some restricted meaning, 
a prisoner’s bad character, if he had one, would emerge almost 
as a matter of course.... The authorities show that this court 
has endeavoured to surmount this difficulty m two ways. First, 
it has in a number of cases construed the words as benevolently 
as possible in favour of the accused. Secondly, it has laid it 
down that m cases which fall within the words the trial judge 


25 [1989] 2 All BR. 97. 
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must not allow as a matter of course questions designed to show 
bad character... .’? * 


Now, the Criminal Evidence Act had been in operation for nearly 
forty years when Lord Sankey L.C. drew attention to the existence 
of a discretion in the trial judge to disallow the introduction of 
evidence of bad character. In Maawell v. Director of Public 
Prosecutions ™ he said: 

‘* And in general no question as to whether a prisoner has been 
convicted or charged or uitted should be asked, or if asked, 
allowed by the judge, who a discretion under proviso (f),7° 
unless it helps to elucidate the particular issue which the j 

is Investigating, or goes to ibility, that is, tends to wW 
that he is not to be believed on his oath; indeed, the question 
whether a man has been convicted, charged or uitted, even 
if it goes to credibility, ought not to be admi , if there is 
any risk of the jury being misled into thinking that it goes, not 
to credibility, but to the probability of his having committed 
the offence of which he is charged.” 


In Cook, Devlm J., having briefly mentioned this point about 
the discretion, recalled that it had been made again in Sttrland and 
he said that it was first elaborated in Jenkins, which reaffirmed 
Hudson and then dealt with the discretion. Since Cook it is easier 
to see how the discretion should be exercised and the court’s judg- 
ment is in accord with the words used by Singleton J. in Jenkins: 
“ The essential thing is a fair trial.” Devlin J., in Cook, said that 
the cases, particularly Preston, Jones and Clark, indicate the factors 
to be borne in mind, and he went on: 

“ Is a deliberate attack being made on the conduct of the police 
officer calculated to discredit him wholly as a witness? If there 
is, a judge might well feel that he must withdraw the protection 
which he world desire to extend as far as possible to an accused 
who was endeavouring only to develop a fine of defence.” 


These words do not provide a definitive test, but from the facts 
of Cook it is reasonable to deduce that we are back, essentially, to 
the Preston test, because, as was conceded by appellant’s counsel 
in Cook, the conduct imputed to the police officer was grossly 
improper. Devlin J., however, relying on Jenkins and Clark, 
further said: 


Hid ad Resa age 

28 material words of s. 1 are: “ person charged . . . shall be & 
competent witness for the defence. ... ided . . . (f) a person charged 
and called as a witness... shall not be asked . . . any question tending to 
show that he has committed . . . any offence other than that wherewith he 
is then charged . . . unless . . . (Ù) he has . . . asked questions of the 
witnesses for tho tion with a view to establish his own good character, 


or has given evidence of his good character, or the nature or conduct of 
the defence is such as to involve imputations on the character of the prosecutor 
or the witnesses for the prosecution... .”’ 
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“ If there is a real issue about the conduct of an important 
witness which the jury will mevitably have to settle in order 
to arrive at their verdict, then . . . the jury is entitled to know 
the credit of the man on whose word the witness’s character is 
being impugned.” 
But there was such an issue in Cook and yet the court said character 
should not have been admitted. It may well be that the solution is 
to be found in the addition after the word ‘‘ conduct ” of such 
words as “ outside the evidence given by him ” or “ independently 
of the defence.” If this be right, the test is as laid down in Preston 
and Bridgwater and the restrictive decisions like Wright and Roberts 
are no longer good law. 

The soundness of this seems to be confirmed by R. v. Flynn.” 
When the case first came before the Court of Criminal Appeal it 
was adjourned for hearing by five judges, and the judgment of 
the court, delivered by Slade J., puts beyond dispute, it is sub- 
mitted, the correctness of the assertion that the law relating to 
imputations made by the defence has come back to that laid down 
by Channell J. and by Lord Alverstone C.J. before 1910. The only 
difference is that discretion does not enter into the earlier judgments, 
whereas now the question whether evidence of character should be 
admitted is determined as a matter of discretion. The facts of 
Flynn were that the appellant had been convicted of robbing a 
Major X of money. His defence at the trial was that the major 
had made indecent suggestions to him and had indecently assaulted 
him, and that the money had been given to him as “ hush money.” 
The trial judge allowed questioning of the appellant as to his record. 
In the Appeal Court, Slade J. had no hesitation in finding this to 
be wrong. The judgment contains these important words: 

“ The exercise of a discretion must depend entirely on the 
facts of the particular case in which it falls to be exercised, 
but where, as in the present case, the very nature of the defence 
necessarily involves an imputation against a prosecution witness 
or witnesses, the discretion should, in the opinion of this court, 
be ad @ general ville exercise dn: favour AAR accused. TE 
If it were otherwise, it comes to this, that the Act of 1898, the 
very Act which gave the charter, so to speak, to an accused 
person to give evidence on oath in the witness-box, would be a 
mere trap because he would be unable to put forward any 
defence, no matter how true, which involved an imputation 
on the character of the prosecutor or any of his witnesses, 
without running the risk, if he had the misfortune of having a 
record, of his previous convictions being brought up in court 
while being tried on a totally different matter.’ + 


This lucid exposition means that the discretion must be exercised 
a9 pau 8 All B.B. 68. 


30 bid. at p. 68. The court refused to apply the proviso to s. 4 (1) of the 
Criminal Appeal Act and the conviction was quashed. 
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in the accused’s favour if he is doing no more than alleging mis- 
conduct connected with ‘ the necessity for developing his defence ” 
(Bridgwater). It goes without saying that on this test the character 
evidence admitted in such cases as Wright, Roberts and Jones should 
almost certainly not have been admitted, because in those cases the 
very nature of the defence necessarily involved attacking prosecution 
witnesses. 

Although the principles have been intelligibly laid down in Cook 
and Flynn, their application in some of the recent cases may not 
appear entirely happy. In R. v. Davies * the charge was one of 
living on the earnings of prostitution. Three police officers gave 
evidence of observations, and defending counsel, after warnings 
from the judge, put it to them that they were lying, using such 
expressions as ‘‘ completely and utterly untrue,” “all lies,” “ not 
merely mistaken but positively untrue,” and “ fiction.” The judge 
permitted cross-examination of the accused and he was convicted. 
At the appeal his counsel relied on Flynn. The court upheld the 
conviction and said the judge had properly exercised his discretion. 
It declared that the suggestion was not merely that the officers were 
lying but that they had put their heads together and concocted a 
story which they knew was untrue. The decision seems open to the 
objection that had only one prosecution witness been accused of 
lying that accusation, even if in strong terms (or “ forcible 
language ’’—Bridgwater), would not have let in character, whereas 
an attack on more than one raises an inference of ‘‘ concoction ” 
and removes the defendant’s protection. Would the defence retain 
immunity if it said in terms that no allegation of “ concoction ” 
was being made, although the imputation of lying to several prose- 
cution witnesses where there was no question of mistake inevitably 
raised the inference of ‘‘ concoction?’ It is arguable that in 
Davies the welcome assertion of principle in “Flynn was whittled 
down in a manner that does not as a matter of logic carry conviction. 

Another recent decision which is open to criticism is R. v. 
Weldon.™ The appellant had been convicted of unlawful sexual 
intercourse with a girl of fifteen. She had given birth to a child 
whose father, she alleged, was the appellant. She was cross 
examined with a view to showing that she had had intercourse with 
other men, and it was also put to her that she had said to a number 
of persons that she had a hold over her brother because she had had 
intercourse with him. The defence was a denial and the judge 
permitted questions to the accused about a previous conviction for 
indecent assault. The Court of Criminal Appeal supported this. 
It was inclined to the view that the nature of the defence necessarily 
involved putting it to the girl that she had had intercourse with 
other people, not to show that she was of loose character but that 


Vor. 29 18 
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somebody else might be the father of the child. But, continued 
the judgment, the questions regarding the brother suggested that 
she was a thoroughly immoral and also a criminal person and went 
further than was necessary from the nature of the defence. Now, 
if it was proper to seek to show that someone other than the 
appellant was the child’s father, ‘“‘ the evidence that she had had 
intercourse with her brother would have had the same effect; and 
it is not clear why this should have been treated differently because 
of the fact that it happened to be an allegation of incest.” * As to 
the assertion of the Appeal Court that the questions about the 
brother suggested she was a “ criminal person,” it is relevant to 
observe that the Sexual Offences Act 1956, s. 11, provides that the 
offence of incest by a woman is committed only if she is aged 
sixteen years or more. 

Notwithstanding these recent decisions,™ it is now clear that if 
the accused has to make imputations against prosecution witnesses 
in the course of the proper conduct of his case there should be no 
question of permitting cross-examination as to his character. Only 
where the attack on the prosecution is gratuitous in the sense of 
not flowing naturally from the defence is the protection lost. The 
departures from correct principle, particularly evident in the two 
judgments delivered by Darling J., have been put right in Cook 
and Flynn, and the result is in consonance with the spirit of the 
Criminal Evidence Act—and with fairness. 


Fiorence O’Donocuur.* 





88 Professor J. O. Smith oka ok Orim.L.B. 440. 

m See also R. v. Jakus [1 1 im.L.R. 480. The defendant, charged with 
housebreaking, alleged that the arresting policeman had manufactured evidence 
by breaking a window of the house and had taken from the defendant a 
document which would have supported his explanation of why he was in the 
area. Cross-examination as to record was allowed, and the of Orminal 
Appeal held that the judge had not exercised his discretion wrongly. It is 
not easy to see how the imputations were other than part of “ the very nature 

_ _ of the defence "’ ( ). 

* pa.(T.a.D.). Of the King’s Inns, Dublin, and of the Inner Temple, Barrister- 
at-Law. 


EXCLUSIVE DISTRIBUTORSHIP 
AGREEMENTS IN THE PETROL INDUSTRY 


ExcLusrvz dealing agreements between oil companies and operators 
of filling stations, by which the garage owner agrees to sell only 
the petrol of a particular oil company, now cover about 95 per cent. 
of all retail petrol outlets. Although the exact terms of a “‘ solus ” 
agreement vary from company to company, the essential feature of 
solus trading consists of an undertaking by the retailer to sell a 
particular supplier’s brand or brands of motor fuels exclusively, in 
consideration of a solus rebate to be allowed by the supplier on all 
the motor fuels purchased (‘‘ the tying covenant ”). Such agree- 
ments also provide for some measure of support to be given to the 
products of the petrol companies other than motor fuels, particularly 
lubricating oils. Invariably, the retailer also agrees that he will 
procure the acceptance of existing solus obligations by a purchaser 
on the sale or transfer of his business (‘“ the continuity covenant ”’), 
and that in some cases the retailer will give the petrol company 
the first refusal to purchase. AI petrol companies further stipulate 
that the retailer must keep open at reasonable hours and provide 
an efficient service (‘‘ the compulsory trading covenant ”’). 

The solus system of marketing has recently been considered by 
both the Monopolies Commission and the Court of Appeal. The 
Monopolies Commission, which reported in July 1965, came to the 
conclusion that the solus system, in principle, does not operate 
against the public interest.1 The threé principal reasons for this 
conclusion were first, that the solus trading system reduces delivery 
costs for petrol, because oil companies can deliver to a smaller 
number of petrol stations, and make deliveries of a greater average 
gize than would be the case under multi-brand trading. Secondly, 
that the financial assistance provided by the petrol companies had 
enabled garage owners to improve their sites,? and finally, that the 
solus system had neither led to an over-proliferation of petrol 
stations or had any appreciable effect in restricting the motorists’ 
freedom to buy the petrol of his choice.* Professor Barna dissented 
from the conclusions of the Commission, and indeed the reasoning 
of the Commission is questionable. For example, the principal 
argument advanced by the Commission for holding that solus trading 
did not operate against the public interest, was that solus marketing 


1 The Mor Hes Commenemats) Peper ob Mie Burpy ees Genuine 
July reinafter the Monopolies Commission 
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reduced the costs of distribution. However, it is apparent from 
the Report that these cost-savings were probably absorbed by the 
retailer and not passed on to the public,* and that any such savings 
could have equally well been achieved by quantity allowances on 
the size of the delivery to the solus site owner. The Commission 
having come to the conclusion that it was possible to have a system 
of solus trading which did not operate against the public interest, 
nevertheless believed that certain features of solus marketing did 
in fact do so, and it accordingly made recommendations relating to 
them. Three of the most important of these recommendations were, 
first, that petrol companies should not impose any restrictions on 
solus retailers in relation to the sale of lubricating oils °; secondly, 
that solus agreements should not exceed five years or where a loan 
is granted for a period exceeding five years, the solus tie could 
extend to, but not beyond, the latest date for repayment’; and 
finally, to prevent the spread of company-owned stations, that 
petrol companies whose deliveries to company-owned sites exceed 
15 per cent. of their total deliveries to petrol stations, should not 
acquire any further garages, provided that the total deliveries of 
the supplier exceed ten million gallons.* This would certainly seem 
to be the most radical recommendation in a Report which does not 
effectively answer many of the cogent pomts made by Professor 
Barna in his note of dissent.® 

The Court of Appeal in Petrofina (Gt. Britain) Lid. v. Martin 1° 
and Esso Petroleum Co. Ltd. v. Harper’s Garage (Stourport) Ltd.u 
had to consider the extent to which the common law doctrine of 
restraint of trade was applicable to solus agreements. The solus 
agreement in Petrofina included a “ tying ” covenant, a compulsory 
trading covenant and a continuity covenant. The agreement also 
stipulated that the defendant would sell at the retail prices fixed by 
the plaintiffs, that only Petrofina lubricating oil would be advertised 
at the site and used in the lubricating bay, and that the agreement 
would last for twelve years or until 600,000 gallons of the plaintiff’s 
petrol had been sold by the defendant. The “ break-even ” point 


para. 416, ‘The undertaking obtained trom the petrol companies 
allows the acquisition of new company-owned stations provided existing stations 
are 


° For example, that the ofl companies could have utilised a stem of quantity 
sealing of petrol is 
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for petrol sales was 50,000 gallons a year, but the defendant found 
after seven weeks’ trading that he was selling petrol at the rate of 
80,000 gallons a year, and therefore decided to sell another brand 
of petrol. 

Petrofina therefore brought an action against Martin claiming an 
injunction to prevent him selling any petrol other than Petrofina. 

There were two agreements to be considered in the Esso case, 
both relating to garages owned by the defendants. In relation to 
one garage (the Mustow Green Garage), the important terms of the 
agreement were similar to those in Petrofina except for two signifi- 
cant differences: first, the defendant merely had to give preference 
to the sale of Esso motor fuels and second, the term of the agree- 
ment was four years and five months; the duration of the agreement 
was due to the fact that this was the period unexpired under @ 
previous solus agreement when the defendant acquired the garage. 
On the other garage (the Corner Garage) Esso had a mortgage to 
secure a principal sum of £7,000 lent to the defendants, as well as a 
similar solus agreement. The mortgage money was repayable by 
instalments over a twenty-one year period, which was also the 
duration of the solus agreement. The mortgage charged the Corner 
Garage by way of legal mortgage with repayment and payment of 
interest, and contained covenants by the defendants to observe 
certain stipulations. The stipulations included a tying covenant 
and a compulsory trading covenant, and a provision that the 
mortgage should not be redeemed otherwise than in accordance with 
the covenant for repayment, vis., for repayment by instalments 
over twenty-one years. As a result of a difference over Esso’s 
decision to remove resale price maintenance clauses from all their 
solus agreements, the defendants began to sell low priced petrol 
other than Esso’s at both garages. The defendants offered to 
redeem the mortgage and later gave formal notice to do so. Esso 
therefore claimed an injunction to restrain the defendants from 
selling any other petrol at their garage. 

The consideration of solus agreements in the context of the 
common law doctrine of restraint of trade raises four distinct 
problems. First, is such an agreement within the purview and 
subject to the tests applicable to covenants in restraint of trade, 
that is, the Nordenfelt doctrine? Secondly, what interest is the 
oil company seeking to protect by the ordinary solus agreement, 
and whether this is an interest they are entitled to have protected? 
Thirdly, does the doctrine apply to covenants in a mortgage? 
Finally, is the restraint imposed reasonable in the circumstances? 

The first issue was, therefore, the applicability of the Nordenfelt 
doctrine to “‘ solus” agreements. Counsel submitted that the 
doctrine against restraint of trade has no application to a restriction 
imposed on the trading use to be made of a particular piece of land, 
as opposed to a restriction on a person or corporation. Although 
this contention was rejected by the Court of Appeal, Diplock L.J. 
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in Petrofina described it as ‘‘ the formidable argument advanced on 
behalf of Petrofina.” 3 Indeed, Mocatta J. had accepted the 
validity of this distinction in Esso at first instance “ and as con- 
siderable stress will no doubt be placed on it in the House of Lords, 
it is a submission which merits the closest consideration. In 
restraint of trade cases the area covered by the restraint is very 
often the decisive consideration, and, by analogy, its relevance 
can be seen in the distinction propounded. With this qualification 
accepted, it is submitted that the Court of Appeal was quite right 
to reject this arbitrary distinction. The distinction is as meaningful 
and logical as a different distinction of which it is reminiscent: the 
unjustifiable nineteenth-century distinction between general and 
partial restraints. 

This latter idea was finally rejected in 1918, on the obvious 
ground that it was inconsistent with commercial realities.“ It may 
be argued with considerable cogency, what is the economic 
justification for the similar but different proposition now alleged? 

It is submitted that the distinction propounded may not be 
meaningful for two distinct reasons. First, there is the preliminary, 
but fundamental, difficulty of distinguishing between a restraint 
which has been imposed on a person and one which has been imposed 
on a particular piece of land. McElistrim v. Ballymacelligott 
Co-operative Agricultural and Dairy Society 1° illustrates this con- 
tention. In that case the members of a society in Ireland agreed 
to sell all the produce of their dairy herd kept within a defined area 
to the defendant’s creamery. Under the rules of the society it 
was very difficult for a member to cease to be a member. The 
House of Lords held that the rules of the society imposed a greater 
restraint than was reasonably required for the protection of the 
society. Mocatta J. in Esso stated that the restraint in McEllis- 
trim’s case was one imposed on an individual,!? whilst Lord 
Denning M.R. and Diplock L.J.2* in Petrofina took the opposite 
view of the restriction. This latter interpretation of McEllistrim’s 
case must lead to the conclusion that the distinction submitted was 
ill-founded for the doctrine against restraint of trade had thus been 
applied in a case relating to a restraint on the use to be made of a 
particular plot of land. 

Two reasons could be asserted as a basis for distinguishing 
McKUistrim’s case as one imposing a restraint on an individual 
whereas the solus agreement in Petrofina imposed a restraint on the 
trading use of land. First, that the agreement in Petrofina pro- 
hibited the covenantor from parting with possession of the land to 


13 1 All B.R. 126 at p. 14L 

BI) a ALAR hR F na om 

18 Mason v. Promdent Clothing and Supply Co. [1018] A.C. TH. 
0 


16 A.O. 548. 
it f1 8 W.L.B. 469 at p. 492. 
18 [1066] 1 W.L.R. 126 at pp. 181-182. 
i pp. 141-149. 
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any person who did not enter into a similar covenant with the 
covenantee. This conclusion not only illustrates that the distinction 
propounded has little merit, but also that the doctrine could be 
evaded in every case by imposing a restriction on the liberty of the 
covenantee to dispose of his property. A second possible distinction 
between the two cases, is that in McElistrim’s case the restriction 
related to the produce of particular farms in the defined area, 
whereas the restriction in Petrofina concerned the goods sold at a 
particular filling station. However, this would seem to be an 
illogical ground for distinguishing the two cases, for if it were 
accepted, a garage proprietor who “ tied ” all his filling stations 
in a defined area would be in a different position from the owner 
who made a “ solus” agreement relating to his only station. 
Indeed, if this were the correct basis for distinguishing between 
Petrofina and McElistrim’s case, or by implication, in a wider 
context between a restraint imposed on a person and one limited to 
land, the Nordenfelt doctrme could be evaded by making the 
“ defined area ” the whole of the United Kingdom. 

The second principal reason for asserting that the distinction 
propounded has little substance, relates to the justification for this 
approach. Mocatta J. in Esso succinctly gave the reason for the 
distinction as follows: ‘‘ the mischief against which the Nordenfelt 
doctrine is directed is that of taking a man wholly or partly out of 
trade; it does not apply to taking a particular plot of land out of 
trade.” 2° However, it is submitted that a restraint on the trading 
use of a plot of land may be so onerous, that its effect will approxi- 
mate to that of a restriction on an individual, and thus “ take a 
man out of trade.” Two dicta of Lord Birkenhead L.C. in 
McElistrim’s case illustrate this proposition ™: 

“Tt is to be observed that in a sparsely inhabited agricul- 
tural neighbourhood, with scanty means of communication, a 
prohibition of trade m every township within a radius of ten 
miles, might have realy ths saine effect upon the business of 
a small trader as if the preclusion extended to the remotest 
corners of Donegal.’’ 


And again ™: 

“ The result is that an unwilling member is likely to find 
himself precluded for life from disposing of the raw materials 
of his trade to anyone but the respondents within a radius 
which may easily include every neighbouring centre of popula- 
tion which affords him the slightest prospect of a valuable 
market. It is no answer to such a man to say ‘ You can go 
elsewhere.’ He may be owner in fee of a holding which 
has been in his family for generations. The fact t his 
integrity is known amongst his neighbours may be no small 


20 [1 oN eet 480-498. 
21 [1919] A.C. 548 ab p. 
z2 Ibid. at p. 585. 
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element in his stock-in-trade. Further, the power of migrating 
to a part of Ireland m which he may never have lived, cannot 
be considered to be any allevation of the severity or unreason- 
ableness of the rule.” 3 


Indeed, the Petrofina case itself illustrates that if the alleged 
distinction were accepted, the effect of a restriction on the trading 
use of a piece of land could be as onerous as that on an individual. 
Buckley J. at first instance in Petrofina admirably summarised the 
position : 

* When Martin bought the business it was running at a loss. 
It is by no means fanciful to suppose that Martin might have 
experienced great difficulty in finding any purchaser of the 
property shackled by the solus agreement. In such circum- 
stances the effect of the solus agreement would have been to 
interfere seriously with his ability to realise his mterest in this 
particular venture and to use his capital resources in some 
other business elsewhere.” * 


Thus, a restraint of the trading use to be made of a particular 

piece of land may, nevertheless, take an individual “ out of trade.” 
Indeed, the very feature of the agreement in Petrofina (* the 
continuity covenant ’’) that was responsible for this onerous effect, 
was the sole clause of the agreement which counsel relied on as 
placing the agreement in the category of restraints relating to land. 
. Thus, in many cases, if counsel were right, the only feature of an 
agreement which could justify that restriction being treated as 
relating to land, and thus exempt it from the Nordenfelt doctrine, 
would also be primarily responsible for the effect of that agreement 
being substantially as onerous as that on an individual. This 
curious conclusion emphasises the meaningless nature of the 
distinction propounded. 

The second principal issue was the interest which the oil company 
‘is seeking to protect under the simple solus agreement and whether 

that interest is one that the oil company is reasonably entitled to 
have protected. In Petrofina, as there was for example no legal 
charge on the land in favour of the petrol company or any advance 
of rebate allowed to the defendants on their sales of petrol (two 
fairly common provisions of solus agreements), quite clearly the 
plaintiffs were merely seeking to protect their competitive position 
in the petrol market. The Court of Appeal rather surprisingly held 
that this was an interest which Petrofina were entitled to have 
protected, but all three judgments dismiss this crucial aspect of the 
case in a most confused and brief fashion. For example, Harman 
L.J. who, by implication, must have found that Petrofina could 
protect their competitive position, at one point states ‘ what 
(the covenantes) is in fact protecting is his competitive position and 
3 My italics. 

3 [1965] 9 W.L.R. 1299 at p. 1817. 
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I doubt whether that is a legitimate subject for protection.” * 
Again, Diplock L.J. stated that Petrofina were entitled to protect 
their interest of ‘‘ selling as great a quantity of their petroleum 
products as they can, as profitably as they can,” ** as though this 
was an interest quite distinct from their competitive terest." 

The conclusion of the Court of Appeal should be contrasted with 
an oft-quoted dictum of Lord Birkenhead L.C. in McEllistrim’s 
case 74: 

“‘ The respondents were not entitled to be protected against 
mere competition. No excellence of motive on their part, no 
record of efficient public service, can for this purpose 
them im a different position from that occupied by any contract- 
ing arty, who is called upon to justity his restraint. And it 
hag. been laid down by your Lordships over and over I 
that in this class of case the covenantee is not entitled to be 
protected against competition per se.” 

An illustration of this approach is to be found in Vancouver 
Malt and Sake Brewing Company Ltd. v. Vancouver Breweries 
Ltd.** where Lord Birkenhead’s dictum was applied. In that case, 
the appellants covenanted to sell to the respondents for $15,000 all 
the goodwill of their brewer’s licence and that for fifteen years they 
would not engage in the trade or business of manufacturing or 
selling beer. The only business in which the vendors were engaged 
was the brewing of sake, and as the goodwill of their licence so far . 
as it related to sake was expressly excluded from the sale, they had 
no goodwill to sell. The Privy Council, therefore, held, that in 
reality the covenant was a bare covenant against competition and 
therefore the agreement was unenforceable. i 

Although the conclusion of the Court of Appeal that Petrofina 
was entitled to protect its competitive position, is thus contrary to 
previous authority and is, indeed, inconsistent with the approach 
of the courts in all categories of contracts falling within the restraint’ 
of trade doctrine,” it is submitted that the approach of the court 
was logical. It would seem to be quite reasonable for a company 
to wish to protect its competitive position by an agreement which 
has been negotiated at arm’s length. In the sphere of combinations 
for the regulation of trade relations, the courts have been most 
unsympathetic to a trader, who having freely entered into an 
arrangement with other traders, seeks to be released from his 
obligation on the ground that he has imposed an unreasonable 
burden upon himself. Such an approach is equally applicable to 


25 a E R. ee 187. 
20 [bid. at p. 148. 
27 


however oe J. in ont OR Oo. Ltd. v. J. T. Leavesley 
( Ltd. [poss] Al B.B. at p. 456. 
28 A.O. 548 ab pp. 568—564. 
JORE 
30 For example, Bowler v. Lovegrove ] 1 Ch. 642; Routh v. Jones [1947] 
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a freely negotiated contract between a supplier and dealer in a 
particular commodity. 

It would appear from the judgments of Lord Denning M.R.” 
and Diplock L.J." that it would not be in all market situations, 
that a supplier would be entitled to protect his competitive interest. 
Lord Denning M.R. elucidated his reasoning by stating: 

‘“‘ Now, if these solus agreements had been challenged ten 
or twelve years ago, when they were first introduced into this 
country, and were few in number, I think the early ones might 
well have been held unreasonable because the company which 
introduced them was really seeking to protect iteelf from com- 
petition from its rivals and nothing else. But the solus agree- 
ments were not challenged then and they have become so 
numerous that the picture is reversed. If a comparatively small 
company like Petrofina is to obtain en into the trade, it 
must be able to protect its own outlet for petrol lest it be 
swallowed up by its giant rivals; and a reasonable way of 
protecting its outlet is by a solus agreement.” * 

Thus, although Lord Denning M.R. and similarly Diplock L.J. 
believed that Petrofina could protect their competitive interest, 
because in a market situation where a system of restrictive agree- 
ments prevails it is not contrary to the public interest for new small 
firms to utilise them, it seems that the conclusion will be used to 
justity any oil company protecting its competitive position. For 
example, the Court of Appeal in Esso treated Petrofina as establish- 
ing that proposition, with the result that a qualified conclusion 
reached on the basis of a special situation is to be treated as of 
general application. However, the approach of Lord Denning M.R. 
and, to a lesser extent, Diplock L.J.* is realistic and indeed, indi- 
cates a way in which the Nordenfelt doctrine could be made eco- 
nomically purposeful. This heterodox approach would be that where 
a company is seeking to protect its competitive interest, and has no 
other interest which it is entitled to have protected, it would have 
to be established to the satisfaction of the court that the agreement, 
which has imposed a restriction in one sphere (on the covenantor), 
has the general effect of promoting competition. In this way, the 
doctrine against restraint of trade might become a useful weapon 
dealing with the effect on competition of restrictive agreements 
outside the scope of the Restrictive Trade Practices Act 1956. 

The third principal issue, considered only in Esso was whether 
the doctrine of restraint of trade applies to covenants contained in 
a mortgage. The Court of Appeal had no hesitation in holding 
such covenants to be within the doctrine, and far from deciding the 
matter on technical grounds, the judgments clearly show that the 


31 [1966] 1 All E.R. 196 at p. 184. 
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Court of Appeal was determined that its decision in Petrofina 
(condemning the tie) should not be so easily evaded. The deter- 
mination to make the Nordenfelt doctrine really effective is 
admirably illustrated by the judgment of Diplock L.J.: 


“ Despite counsel for Esso’s learned and ingenious argu- 
ment, I am not persuaded that mortgages of land are 
condemned today to linger in a jurisprudential cul-de-sac built 
by the Court of Chancery before the Judicature Acts, from 
which the robust doctrines of the common law are barred. 
True it is that there is no reported case in which the doctrine 

inst unreasonable restraint of trade has been applied to a 

age of land, but it is also true that there is no reported 
case m which such long and onerous covenants in restraint of 


foie ae lage T l I 
think therefore, that we must decide the present case as a 
matter of principle. What ic is there in a e of 


land to exclude it from the ambit of the eral principle of 
public policy that no one can lawfully interfere with another in 
the free exercise of his trade or business unless there exists some 
Just cause or excuse for such interference? ” * 


The conclusion of the Court of Appeal casts considerable doubt 
on the nineteenth century cases which established that a brewer 
could tie innkeepers to sell only the beer of that particular brewer 
at his public-house.*° Lord Denning M.R. in Petrofina recognised 
that public-house ties, where the covenant was “in gross,” were 
subject to the doctrine,** and his Lordship pointed out, quite 
rightly, that all the old cases were decided before it was held that 
partial restraints were no different to general restraints as far as the 
applicability of the doctrine was concerned. Again, as a result of 
the Esso decision, and as there are no material differences between 
the two types of exclusive dealing arrangement, even where the 
public-house tie is contained in a mortgage, it will be within the 
Nordenfelt doctrine and subject to the test of reasonableness 
embodied therein.** 

The final issue in both cases was, therefore, whether the agree- 
ment imposed a restraint which was reasonable. In Petrofina 
Lord Denning M.R. and Diplock L.J. found the agreement to be 
unreasonable for three reasons: first, the tie was for too long; 
secondly, the restriction on lubricating oils was too great, and finally 
the “ continuity covenant ” imposed an unreasonable burden on 


35 [1966] 1 All E.R. 725 at p. 788. 

86 6.9., Clegg v. Hands (1900) 44 Oh.D. 508 and Cott v. Toxrle (1889) L.R. 
4 Ch.App. 654. 

37 [1966] 1 All B.R. 196 at p. 188. 
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the trader. This last ground was the only one stated by Harman 
L.J. for holding the agreement to be unreasonable. 

The exact ambit of the Petrofina decision is a matter of some 
doubt. The most unusual, and striking, feature of the agreement 
in Petrofina was that the garage owner had to operate his filling 
station for as long as the “ tying ” agreement subsisted, and it’is 
the interaction of this stipulation with the continuity covenant 
and the term of the tie which provides the real ratio of the case. 
This submission can be illustrated by the judgment of Diplock 
L.J.”: 

“ If [the dent’s] trade in the appellant’s products 
does in fact involve him in a loss, he may find it impossible to 
find a purchaser for his business at all and so may be compelled 
to e there at a loss for a period of at least twelve years and 
for some period of unpredictable duration thereafter. The 
greater the loss, the longer the period will be.” 


The unusual clause requiring the garage owner to operate the 
filling station for the duration of the tying agreement has indeed 
provided a basis for distinguishing the case: Lord Denning M.R. 
himself distinguished the decision of Buckley J. in the Petrofina 
case, which was to the same effect, in Regent Oil Co. v. Aldon 
Motors Ltd.** on the ground, inter alia, that ‘‘ the Petrofina 
company were seeking to make the defendant company operate, and 
continue to operate, at a loss.” * In Regent the Court of Appeal 
had held that a solus agreement for seventeen and a half years 
coupled with a legal charge on land was sufficiently prima facie 
legal to found an interlocutory injunction. As their Lordships in 
that case entirely reserved the question whether the Petrofina case 
was correctly decided, and as it was only dealing with an interlocu- 
tory matter, it is submitted that the decision does not affect the 
validity of the two later decisions. 

In the Esso case the Court of Appeal held the solus agreement 
relating to the Mustow Green Garage to be an unreasonable restraint 
of trade again for three reasons; first, while price maintenance was 
legal Esso (in contrast with the oil company in the Petrofina case) 
had the right to fix both the wholesale and retail prices so that they 
could squeeze the dealer’s profit margin at their pleasure. Secondly, 
Esso were hot under any restriction on their own sales to other 
persons, so that they could and indeed had, supplied petrol direct 
to other customers at less than their scheduled wholesale prices, who 
could then resell to the public at cut prices. Lord Denning M.R. 
stated that both clauses could have been valid if only imposed for 
a short term, so that the decision hinged on the third aspect of 
the agreement, whether the tie was too long. In this connection, 


39 [1068] 2 W.L-.R. 818 at pp. 846-347. 
40 [1 3 W.L.B. 1200; 2 All E.R. 176. 
41 [1 1 W.L.B. 956; 2 All E.R. 644. 


43 at p. L 


Sarr. 1966 EXCLUSIVE DISTRIBUTORSHIP AGREEMENTS 517 


the court paid considerable attention to the submission that if 
petrol companies are to sell motor fuel economically, they had to 
be able to rely on the continuity of outlets so that the most econo- 
mical distribution of motor fuels could be achieved. Thus the 
question was whether the stipulated period was no longer than was 
reasonably necessary to give Esso time to find and obtain an alterna- 
tive outlet in the same district on the termination of the solus 
agreement, As Denning M.R. and Diplock L.J. believed “ that three 
years and two years respectively would be adequate for the protec- 
tion of Esso’s interest, it was therefore held that the agreement 
for four years and five months was unreasonable. 

As far as the Corner Garage mortgage was concerned, the court 
held that the tie for twenty-one years, coupled with a proviso 
forbidding redemption for that period, was unreasonable. It was 
the combination of these two factors which was the vice of the 

“+ Lord Denning M.R. stated obiter that the mortgage 
might have been reasonable if it had provided for a tie for five 
years and no right to redeem for that period, and Diplock L-J. 
agreed that there might be cases where a tying covenant, which 
would not be reasonable if contained in an ordinary contract, would 
nevertheless be reasonably necessary to protect the mortgagee’s 
interest in the land as security for his loan.“* Thus although there 
is no magic in a mortgage to exclude the application of the doctrine, 
it may still be useful as a means of obtaining a slightly longer tle. 

The Esso and Petrofina decisions leave little doubt that the 
vast majority of solus agreements would be condemned as an 
unreasonable restraint upon the solus retailer. The Court of Appeal 
not only condemned an agreement lasting for four years and five 
months, but also stated that normally only agreements for two to 
three years would be regarded as reasonable. As nearly all solus 
agreements are for a term in excess of such a period, and contain 
continuity and compulsory trading covenants and restrictions on 
the sale of lubricating oils on the Petrofina model,*" the vice which 
affected the two decisions would occur in nearly every other solus 
agreement. However such potential judicial activity in this field 
has been limited by the fact that the Government has implemented 
the Monopolies Commission Report“ (with certain modifications) 


43 [1966] 1 All B.B. 725 a$ ee and et ee 
u the comments of Diplock L.J., ibid. at p. . 
4s Ibid. at p. 781. 
46 Ibid. at p. T89. 
41 The restriction on the sale of lubricating oils in Esso was considered by 
Diplock L.J. to be unobjectlonable: ibid. at p. 785. 
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48 The Government's am to the es Commission Report certainly 
acem to favour the larger companies and discrimi the smaller 
suppliers. The main modifications to the Report are: (1) the limitation 
on company-owned stations where deliveries to compan. sites exoced 
15 per cent. of total deliveries to l stations onl ies where the total 
deliveries of the supplier exceed million loi milion gallons as 
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by obtaining voluntary undertakings from the oil companies which 
conform to the Commission’s recommendations (as amended). 
Solus agreements in conformity with the voluntary undertakings 
might nevertheless still be condemned by the judiciary as unreason- 
able under the Nordenfelt doctrine. This possibility might occur 
because the voluntary undertaking as to the length of term of an 
agreement (five years) would probably be regarded as unduly long 
by the judiciary, and also because two features of the solus system 
that have been condemned by the judiciary, the continuity and 
compulsory trading covenants,** were not considered by the Com- 
mission to operate against the public interest and therefore it made 
no recommendations about them. Petrol companies will therefore, 
in future solus agreements, have to consider the voluntary 
undertakings and the two judicial decisions quite separately. 

Finally, if the judiciary continues to condemn continuity cove- 
nants, & garage owner might at any time evade the obligations 
imposed on him by a solus agreement, by transferring the ownership 
of a garage to a limited company which he effectively owns or (if 
the court is prepared to lift the corporate veil) a company in which 
he is substantially interested. 

Although certain conclusions about the solus system of marketing 
are common to both the Monopolies Commission Report and the 
judgments of the Court of Appeal the standpoint of each body is 
different. The Commission is concerned only with the public 
interest, while the judges, notwithstanding the dictum of Lord 
MacNaghten in Nordenfelt that both the parties in question and 
the public interest should be considered in applying the test of 
reasonableness © consider only whether this restraint imposed on 
this particular trader is unreasonable, and this is regarded as 
synonymous with a consideration of the public interest. The 
justification for equating the two is generally stated to be that the 


iring additional mimpang oded stations, nonetheless, are able to build new 
aboia vided existing stations are disposed of—an unjustifiable concession 
which allow the larger companies to replace out-dated stations by large new 
- (8) Solus ties on motorway sites (all controlled by the majors) will 
not be subject to the five-year limit. (4) Companies can build ther own 
stations immediately i aisting ones: 
ee Ceres ae ee 19, 1906, thá kl 
peirol companies (excepi one) en voluntary ertakings which 
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owned stations, whi has the effect of freanng the larger companies’ ad 
in this field (seo ‘‘ Why Total is the Villam,” The Times, July 25, 1066). 
A statutory order was therefore made on Total, in comparable terms to the 
voluntary undertaking. Mr. Jay had threatened that if he was forced to 
make statutory orders on all the companies ‘‘the order would be couched 
in more rigid, and therefore in some respects, less favourable terms than the 
present un: -” Bee gen The Times, July 24, 1966. The under- 
will be reviewed in 18 months’ time. 
49 Monopolies Commission Report, paras. 408 and 406411. 
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public has an interest in seeing that every individual can trade with 
whom he pleases in what manner he considers to be desirable.™ 
However it seems somewhat illogical to allow a trader to come 
before the court and say that by a freely negotiated contract, which 
has conferred considerable benefits upon him, he has imposed an 
unreasonable burden upon himself. 

In the analogous situation of contracts between traders to restrict 
output or maintain the selling price of certain commodities, the 
court looks with disfavour, indeed distaste, on a trader who alleges 
that, although the agreement was negotiated at arm’s length on 
an equal footing, it has imposed an unreasonable restraint of trade 
on his trading activities. The courts have applied the test that in 
commercial agreements of this kind, the parties to the contract are 
the best judges of what is reasonable.*? Indeed, a solus agreement 
confers considerable benefits on the garage proprietor, and it may 
only be reasonable that the oil company seeks equivalent advan- 
tages. The only justification for allowing a contracting party to 
come before the court should therefore be that the public interest 
has been adversely affected by this agreement, and therefore the 
judiciary should concentrate on the second aspect of Lord 
MacNaghten’s test. 

The House of Lords, when it comes to consider the Petrofina 
and Esso cases will have an opportunity to make the Nordenfelt 
doctrine more purposeful. The Court of Appeal has shown that 
the doctrine may be a flexible weapon in the judiciary armoury,” 
for what is reasonable in the interests of the parties and in the 
public mterest, may alter as economic conditions or more particu- 
larly the attitude of the judiciary changes. The House of Lords 
could invigorate the doctrine in either or both of two ways: first, 
it could insist that where the oil company is seeking to protect its 
competitive interest only by a restriction on the solus site operator, 
it must be established that the agreement has the general effect of 
promoting competition m the retail petrol market. Secondly, and 
more important, the House of Lords could revitalise the doctrine 
merely by separating the two aspects of the test of reasonableness 
propounded by Lord MacNaghten, so that it would have to be clearly 
established that the agreement was reasonable in relation to the 
public interest, quite apart from its reasonableness between the 
parties. The judiciary could then insist that if it is to be established 
that the agreement does not operate contrary to the public interest 


51 Bee Di Coban rae ead eed Oe ae ee 
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the economic implications of the arrangement must be considered. 
It is surely quite anachronistic that the Court of Appeal paid no 
attention to the economic issues and whether, in fact, the agreement 
operated to the detriment of the public in the widest economic 
sense. Such a radical approach to the doctrine is certainly possible, 
for the judiciary has shown under the Restrictive Trade Practices 
Act of 1986 that it is most competent to handle such wide economic 
issues. Indeed, the actual decisions in the two cases could be the 
result of handing the issue of restrictive practices back to the 
judiciary in 1986, so that the judicial attitude towards anti-competi- 
tive agreements has undergone a fundamental change. The 
economic arguments of counsel before the Restrictive Practices 
Court and the judgments of that court are now startmg to permeate 
the judiciary so that the refreshing breezes that so often blow 
through the Restrictive Practices Court are now likely to be 
encountered even in the Chancery Division. 

The radical approach propounded is certainly possible, and in 
the analogous sphere of restrictive trade agreements under the 
Restrictive Trade Practices Act 1956 the Judiciary has shown its 
determination to make that Act really effective.‘ That determina- 
tion has not only resulted in a revolutionary change in the 
judiciary’s implementation of that Act, but also seems to show, 
- quite clearly, that there is now an awareness on the part of the 
Judiciary that strong legislation is needed to curb restrictive 
practices among businessmen. Indeed, the echoes of that attitude 
are apparent in the Petrofina and Esso cases, so that another 
“ branch ” of restrictive practices law could be made i g 
For example, Diplock L.J. concluded his judgment by stating *: 

“ [Petrofina] seek to create a new commercial serfdom 
from which the garage proprietor can obtain manumission only 
on finding a substitute serf. To this end the courts of twentieth- 
century England will not lend their aid.” 5$ 


However, such a revitalisation of the Nordenfelt doctrme would 
still not provide the best judicial answer to the problem. A type of 
agreement may or may not be in the public interest depending on, 
inter alia, the market domination of the contracting party. There- 
fore legislative action is needed directing the courts’ attention to the 
issue of competition, so that the judiciary could consider exclusive 
dealing agreements in a wider context. Moreover, the legislature 
by clearly making a policy choice (the promotion of competition), 
and embodying that principle with sufficient precision in appropriate 
legislation, will have created a justiciable issue, and, certainly, the 
courts are ideal places to effectuate generalised policies in individual 
cases. It is interesting in this context to contrast the American 
4 See R. B. Stevens and B. 8. Yamey, The Restrictive Practices Court: The 

Judinal Process and Economic Policy, pp. 157-102, for an excellent account 
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legislation on this topic. Section 8 of the Clayton Act deals 
specifically with, inter alia, exclusive dealing contracts, and provides 
that it is unlawful to sell or lease goods for resale on the condition 
that the purchaser or lessee must not deal in the goods of a com- 
petitor, where the effect of that agreement ‘* may be to substantially 
lessen competition or tend to create a monopoly in any line of 
commerce.” A crucial aspect of section 8 is that the lessening of 
competition must be substantial, so that in two cases, where the 
exclusive dealing contract was essentially the same, it was held in 
one, that the Clayton Act was violated where the manufacturer 
controlled 40 per cent. of the relevant market,®’ but not where a 
little more than 1 per cent. was controlled. 

Again, in Standard Oil Company of California v. United States *° 
exclusive distributorship agreements Telating to filling stations 
supplying 14 per cent. of the petrol sold by retail in the western 
states of America, were held to be within the condemnation of 
section 8. 

Thus, legislation on the lmes of the American model would 
represent a considerable advance over the common law doctrine of 
restraint of trade’s consideration of single agreements, and then, at 
present, only in the light of legalistic concepts. However such a 
provision would have to be so drafted and implemented that, in 
contrast with section 8, the judiciary should be directed to consider 
evidence bearing on the economic usefulness of the exclusive 
arrangement, and its effect upon the competitive situation. 

The legislature took a courageous step in 1986 in handing the 
issue of restrictive practices back to a judiciary which had previously 
not only intentionally abdicated any role in shaping the competitive 
nature of the economy, but had also shown itself to be anti- 
competitive, and ill-equipped to handle such issues. This act of 
faith has been justified by subsequent events,** and the judicial 
responsibility in the field of competition was enlarged by the Resale 
Prices Act of 1964. It is to be hoped that the House of Lords will 
acknowledge the faith that has been reposed in them by the legisla- 
ture, and will readily respond to the challenge to make the Norden- 
felt doctrine both purposeful and effective and, by so doing, accept 
an enlarged role in the sphere of restrictive practices and the 
enforcement of competition.* 

Perer G. WHITEMAN. 
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THE CONVERSION OF GUARANTEE 
CONTRACTS 


I. GUARANTEE AND INDEMNITY 


Most of the discussion about the topic of contracts of guarantee 
concerns the ticklish distinction between them and contracts of 
indemnity. This article does not attempt to deal with this defini- 
tively, but to discover some of the tests used in that distinction and 
apply them to a related but little explored distinction, that between 
contracts of guarantee and contracts of insurance. 

It is proper, however, to start with indemnity for two reasons. 
First, it is in this realm principally that questions concerning 
guarantee have come to be tried, and so decisions and dicta defining 
their nature and scope recorded. And second, most contracts of 
insurance operate in practice as indemnities, and so the distinction 
becomes a necessary part of the analysis. 

The most important practical effect of the distinction, as is 
well known, is that guarantee contracts fall under the Statute of 
Frauds 1677, s. 4, requiring evidence in writing and signed by the 
other party before they can be enforced in the courts. Indemnities, 
on the other hand, require no such evidence, and can be enforced 
even when parolly made. 

There are some cases where the distinction between them can be 
easily made. The editor of Sutton and Shannon solves the problem 
with apparent ease. ‘“‘ A guarantee is a promise made by a 
guarantor to a creditor that if the debtor does not pay a debt, 
the guarantor will pay it.” 3> ‘‘ Contracts of indemnity are contracts 
in which the promisor undertakes a primary and not a secondary 
liability. ... To put it another way, a promise to an actual or 
prospective debtor to be answerable for his debt is not within the 
statute.” * f ý 

From this succinct passage it is possible to draw out two different 
tests. The first relates to the shape of the contract. Was the 
promisee the debtor or the creditor in the prior transaction? The 
case of Eastwood v. Kenyon‘ is a good example of this com- 
paratively simple test. In the words of Lord Denman: 


1 6th ed., pp. 204-208. 


2 Ibid. p. My italics. 

s oid. b. 908. Onitiy on Contracts (Smd ed., pare. 1 makes a similar 
statement of the law. ‘‘ A promise to be liable for a debt conditio on 
the principel debtor making efault is a guarantee... . On the other d 
a promise to be liable for a debt whenever the person to whom the promise 
was made should become liable is a contract of indemnity.” 

4 (1840) 11 Ad. & Fl. 488. 
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‘“ The plaintiff was liable to Mr. Blackburn on a promissory 
note; and the defendant, for a consideration .. . ised 
the plaintiff to pay and discharge the note to Blackburn. If 


the ise had been made to urn, doubtless the statute 
would have applied; it would then have been strictly a promise 
to answer for the debt of another; . . . we are of the opinion 


that the statute applies only to promises made to the person to 
whom another is answerable.”? ® 


There is a second test, however, relating to the substantial 
nature of the contract. Thus if the purpose of the transaction is 
to replace the debtor entirely by placing the debt on another’s 
shoulders, the statute will not apply. This test of the substantial 
nature of the contract is wide enough to cover cases like Mount- 
stephen v. Lakeman,® where the primary liability of the debtor was 
held to have been replaced by the assumption of an indemnity. It 
can also account for those sorts of contracts described by Vaughan 
Williams L.J. in Harburg India Rubber Comb Co. v. Martin’ as 
the “‘ del credere cases, and the property cases,” where the guarantee 
contract was only an incident in a larger transaction. In that sort 
of case the substantial nature of the contract of guarantee is not 
so much guarantee pure and simple as the protection of some larger 
interest. The promise may be made to the creditor in both cases; 
if it places itself second to the retained primary liability of the 
original debtor the contract is a guarantee; but if it assumes lia- 
bility even without prior default of the debtor then it will be 
parolly enforceable as an indemnity. This promise could be 
construed either on its wording (‘‘ Go on Mountstephen, and I will 
see you paid ’’), or on its purpose, as in the Harburg case.’ 

This second test has been embellished recently by a judgment of 
Holroyd Pearce L.J. in Yeoman Credit v. Latter ° in which he said: 
“ I agree .. . that we must have regard to its essential nature in 
order to decide whether or not it is really no more than a guarantee. 
Its ultimate object, of course, was to ensure that the plaintiffs 
received back with profit the money they had laid out in the trans- 
action, but that ultimate object is shared by guarantee and 
indemnity alike. It is the method by which that object is attained 
which decides the class to which the document belongs.’? 

These testa are both objective and no weight is to be given to 
the intention of the parties. As Cheshire and Fifoot 1° say, ‘* con- 
tracting parties cannot be expected to use words as legal terms of 


lave He ~ 

@ (1871) L a 106. Affirmed (1874) L.R. 7 H.L. 17. 

T 1208] 1 EB. 8. 

8 Ibid. at pp. 764-785. '" Whether look et the ‘ property ceases’ or the 
v oaasi 1t soans cus ihat in esak óf then ea Second arii ved 

at really was that the contract in question did not fall within the section 

because of the object of the contrast.” 

ey ira 2 All H.R. 904 at p. 206. 

10 th ed., p. 162. 
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art, and it remains for the court to interpret the sense of their 
agreement rather than accept their language at face value.” It 
should be noted, however, that strict interpretation has been 
adopted to minimise the hardship of statutory interference, and as 
regards the del credere and property cases ‘‘ can be regarded only 
as a deliberate invasion of the statute.” 1 In most, though not 
all,* cases the most satisfactory result is reached by interpreting 
the agreement so as to fall outside the Statute of Frauds. There 
have, however, recently been decided two cases that have leaned in 
favour of guarantee in doubtful circumstances. In both these 
cases there was an arrangement of hire-purchase on surety con- 
ditions. When the property was reposseased by the company on 
default in payment by the hirer the surety was held to have been 
released from his guarantee. There was doubt on the evidence as 
to which form of contract was adopted. Guarantee was unusually 
favourable to the surety in these circumstances as any agreement or 
compromise between debtor and creditor releases the guarantor. 
Both these cases can perhaps be accounted for m that in recent 
years the courts have been anxious to protect hirers (or, in this case, 
hirers’ friends) in hire-purchase transactions, and in these two cases 
were able to call in aid special provisions of the law of guarantee.“ 


Tl. GUARANTEE AND Insupnance; Tuer NATURE 


It is common knowledge that the contract of insurance is made 
uberrima fide or in the utmost good faith. Not only is such a 
contract liable to be set aside under the normal common law rules 
of mistake and misrepresentation, but also has a special advantage 
of necessary disclosure; the party acquainted with the circumstances 
must disclose, under pain of voidability, all material and relevant 
facts to the other party, who is normally a stranger to the prior 
situation. Uberrima fides is normally implied where one party has 
a considerable advantage over the other in terms of knowledge. It 
has long been settled that fraudulent non-disclosure of relevant 
fects is in some cases tantamount to misrepresentation,® but the 
advantage of the contract made uberrima fide is that it is voidable 


11 Cheshire and Fifoot, The Law of Contracts, 6th ed., p. 168. 
12 6.9., the, guarantor of small debts so i protected by the Law 
Reform ittee of 1954. 


13 Umty Finance Y. Wi octane a aie nse Western Cred v. 
Alberry [1964] 2 All B.R. 

14 Yeoman rodit v. Latter [1961] 2 All H.R. 204 is different in this respect 
from these two later cases in so far as the original debtor in Latter's case 
was an infant and a special agreement of indemnity was entered into. “ The 
court should incline to construe the document by the adult as an 
indemnity, for thas must have been the intention the promises and 
the promisor '’: per Harman LJ. oR rate 

15 See Blackburn J. in Lee v. Jones ( 17 O.B.(a.6.) 482 at p. 506; “I 
think that it muss in every case d on the nature of the transaction 
whether the fact not disclosed is such that it is represented not to exist ”: 
approved by Vaughan Williams L.J. in London General Omnibus Oo. Ltd. v. 
olloway [1912] 2 K.B. 72 at p. 78. 
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at the option of the party not informed for innocent or negligent 
non-disclosure of material facts by the other. 

It seems equally settled that this rule uberrimae fidei does not 
extend to contracts of guarantee. ‘‘ It is clear,” said Shee J. in 
Lee v. Jones,1* “ . . . that the rule which prevails in assurance and 
life risks that all material circumstances known to the assured must 
be disclosed by him, and that the non-disclosure of them, though 
innocent and not fraudulent, vitiates the contract does not apply to 
contracts of guarantee.” ‘‘ In an ordinary contract of suretyship 
where a purchaser or borrower procures a friend to guarantee pay- 
ment of his debt the creditor is not required to disclose to the surety 
anything which he may know against the debtor’s financial 
stability.’? 11 

This clear statement of the law, however, is subjected to difficulty 
in two ways. First of all, there is often some doubt about the form 
of the contract itself. And, secondly, the form of the contract, 
though clear, may be at variance with the position at law. It is to 
be submitted that the best way to organise the confusion of cases 
on the subject is to treat both the shape and substance of the 
contract as evidence of the mtention of the parties along with the 
words they use to express it. 

First, however, some general remarks are required about the 
general purpose of the two contracts under consideration and the 
sort of people who use them. Some judicial notice has already been 
taken of the commercial landscape within which the two contracts 
are located. There are two points about guarantee: first, that it is 
& species of contract not requiring uberrima fide disclosure because 
of commercial convenience; this was remarked upon by Lord 
Pollock C.B. in North British Insurance Co. v. Lloyd 18; and 
secondly, requirements of disclosure are not required because the 
guarantor is usually acquainted with the debtor anyway, and thus 


16 (1864) 17 O.B.(m.8.) 482 at p. 498. 

17 Maogillicray on Insurance Law, Sth ed. (1061), para. 859. He cites five 
cages in rt of this contention: Davies V. and Provincial Marine 
(1878) 8 Oh.D. 469; North British Insurance Co. v. Lloyd (1854) 10 Ex. 528; 
Railton v. Matthews (1844) 10 Cl. & F. 934; Hamilton v. Watson (1845) 
12 Cl. & F. 100; and Lee v. Jonss (1864) 17 O.B.(x.8.) 492. 

18 (1854) 10 Hx. 523 ab pp. 584-585. “That the mere relationship of oreditor 
saa diately demod by the House of Toria in the ase of Homilion y. 


it in giving 
tb balers orld tat ection tnt a eee ie ee 
made. If such was the rule, it would be indispensably necessary for the 
to whom ihe security’ ia to be given Wo clube how tho accounti has been 
kept, whether the debtor was in the habit of overdrawing, whether he was 
punctual in his dealings, whether he performed his in an honourable 
all these are extremely material for a surety to know. But 
questions be particularly put by surety to gain this information, I 
d that it is quite unnecessary for the creditor to whom the suretyship is 
be given to make any such disclosure.” 
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the creditor cannot be called on to disclose to him facts of which 
through other sources he will probably already have notice. This 
is the tenor of the most complete judicial pronouncement on the 
distinction, that of Romer L.J. in Seaton v. Heath.* The two 
classes can generally be distinguished by the way in which they are 
effected. 
‘“ The person desiring to be insured has means of knowledge 
as to the risk, and the insurer has not the means or not the same 
means. The insured generally puts the risk before the insurer 
as a business transaction, and the insurer on the risk stated 
fixes a proper price to remunerate him for the risk to be 


undertaken.... On the other hand . . . the creditor does not 
himself go to the surety, or represent or explain to the surety 
the risk to be run. surety often takes the position from 


motives of friendship, and poeraly not as the result of any 

direct bargaining between him and the creditor, or in con- 

sideration of any remuneration passing to him from the 
i Ld 


These remarks do indeed show that there is a proper place for 
the contract of guarantee, and also go some of the way towards 
providing tests to discover whether a given case falls within that 
prescribed area. The normal contract of guarantee is made between 
a creditor and a guarantor who knows the debtor before the guaran- 
tee ever arose and who undertakes it from motives other than con- 
sideration in money terms. ‘There are, however, other situations 
where guarantee contracts are used, and Seaton v. Heath was one 
of them. Where a person is persuaded to go surety for another by 
payment of a money premium and not by previous acquaintance, 
then, although this is prima facie a case where the contract should 
be one of insurance, it may be that there is a place for a contract 
of guarantee. This is based on the principle of commercial con- 
venience. If the parties desire to enter into a contract, at a premium 
which pays for the transfer of the origmal risk, and the added risk 
embodied in the contract of guarantee that the guarantor will be 
responsible for the outcome despite innocent non-disclosure by the 
other party, then there should be nothing to stop them. Thus the 
guarantor is in effect taking off the shoulders of the other party 
either a risk which he knows about already, or a risk which he may 
not be fully informed about (though he may ask as many questions 
as he wants before contracting), but which he is prepared to take 
on anyway for a premium. 

Thus there are two areas where the guarantee is important: 
one, as it were, in a higher position than the contract of insurance, 
where the guarantor knows all about the risk anyway, and the other 
in a lower position than insurance, where the guarantor can inform 
himself about the risk before the contract is completed, but has no 


19 [1800] 1 Q.B. 782 at pp. 792-798. 
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subsequent right to avoid it should he find that there has been a 
non-disclosure of a material fact by the creditor in the course of 
the transaction. 


IO. Tae Distinction BETWEEN THEM 


In the judgment of Romer L.J. in Seaton v. Heath, two tests were 
adumbrated for the distinction between contracts of guarantee and 
contracts of indemnity. The first is that of previous acquaintance 
as between guarantor and debtor. ‘‘ The surety takes the position 
from motives of friendship .. . and not . . . in consideration of any 
remuneration passing to him from the creditor.” At first sight this 
looks as though Romer L.J. is relegating the guarantor to the 
position of volunteer; however, this should not be confused with 
situations like Coggs v. Bernard * or De la Bere v. Pearson,™ for 
in this case the promise of the “ voluntary ” guarantor is in fact 
supported by consideration. There is no doubt that the guarantee 
contract when made is adequately furnished with consideration in 
the shape of promises on both sides. The test outlined in Seaton v. 
Heath then is “ What induced the guarantor to make his promise 
to pay should the debtor default? ” If it was money consideration, 
then prima facie it will be a contract of insurance; if family rela- 
tionship, or friendship or some other intangible reason, then prima 
facie it will be a guarantee. 

The second test which can be deduced from the same judgment 
is to discover the substantial instigator of the contract. The benefit 
of both the guarantor’s and the insurer’s promise will fall upon the 
creditor. The benefit of the creditor’s promise in a guarantee 
contract will normally fall upon the debtor (in the shape of more 
time, a further loan, etc.). Thus, although in both cases the 
contract will be entered into at the request of the creditor, in the 
guarantee contract he will tell the debtor of his unwillingness to 
make any further advances, and the debtor will then set about 
finding someone to guarantee his overdraft; in the insurance contract 
the creditor himself will go to the outside agent and arrange for 
further security for his existing loans. 

Together these two tests of “ the reason for the promise of the 
guarantor ’’ and the “ substantial instigator ’’ of the contract can 
be likened to the first test, “ the shape of the contract,” outlined 
above for distinguishing guarantee and indemnity. The second 
test of substantial nature is also strictly comparable. Again the 
origin of the notion is the judgment of Romer L.J. in Seaton v. 
Heath, where he said that ‘‘ Many contracts may with equal 
propriety be called contracts of guarantee or contracts of insurance, 
and whether a contract requires uberrima fides or not depends on its 
substantial character and how it came to be effected.” 13 


20 (1703) 9 Ld.Raym. 909. 21 [1908] 1 K.B. 290. 
22 [189] 1 Q.B. Yea at p. 708. 
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This test is resorted to when an answer cannot readily be 
obtained by the application of the first two tests. What were the 
parties really trying to do? There is a problem besetting this test 
tbat appears unanswerable. Most of the dicta which concern its 
application do so as a result of a choice between the “ substantial 
nature of the contract ” and the “ intention of the parties.” The 
problem here is that, once the preliminary questions concerning the 
shape of the contract have been answered, the second test has no 
new criteria beyond the jurisprudential msight of the judge con- 
cerned, if the case is still in doubt. This is evidenced by a number 
of cases shown below. Where the judge rules out the intention of 
the parties concerned * as expressed in the documents there is, as 
regards the substantial nature of the contract (as opposed to its 
effects), no real difference between guarantee and insurance. Thus 
merely to advert to the substantial purpose is to beg the whole 
question of the distinction. The difference between the contracts 
is not so much one of nature as one of effect in law. There have 
been, however, two types of cases where a satisfactory result was 
reached by the implying of uberrima fides into a contract even 
though it was one of guarantee, because the contract was substan- 
tially in the nature of an imsurance. The first type of case is the 
so-called fidelity guarantee. In London General Omnibus Co. Lid. 
v. Holloway * a guarantor who had not been informed of the 
previous dishonesty of an employee when he gave a guarantee of 
his future good behaviour was able to avoid the contract for 
innocent non-disclosure. Secondly, this exception may extend 
further to cases other than fidelity. In Seaton v. Heath, although 
the case was reversed on other grounds on appeal,™ the judgment of 
Romer L.J. imbued the contract with uberrima fides although it 
was held by him to be a guarantee. In the same case A. L. Smith 
L.J. decided that it was in fact a contract of insurance because of 
its form and because of the expressed intentions of the parties. 

To apply the test of the substantial nature of the contract despite 
the intentions of the parties in cases where those intentions are 
unclear may be a possible way out of the dilemma. This was done, 
for example, in Trade Indemnity Co. v. Workington Harbour and 
Dock Board,® which will be considered further below. The high- 
water mark of the power of the test of substantial nature of the 
contract was probably reached in 1904 in the case of Re Denton’s 


22 6.9., Re Law Guorantes Trust and Aovcident Soot. Ltd., Liverpool 
Matigage Insurance Oo.’s Jase porn 2 Ch. 617, por Buckley L.J. at p. 681: 
“Tn arriving st the conclusion that this contract not ane of eoreiyihip bui 


one of insurance I have not founded myself ab all upon any ienguage i the 
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Estates,*" which is authority, despite two other earlier cases,** for 
the view that “ A contract entered into by an insurance company 
and expressed to be a contract of insurance may in fact operate as 
a contract of guarantee.” * There were, however, in Re Denton’s 
Estates special circumstances which may have led to this decision, 
and the case is examined in greater detail below. 

It may be mentioned in passing that if the “ substantial nature 
of the contract ” were the test to be applied to the exclusion of the 
intention of the parties, then it might be open for the party who 
suffers under this distinction to ask to have his contract set aside 
in law for mistake as to the subject-matter of the contract. The 
plea of non est factum was successfully raised in Carlisle and 
Cumberland Banking Co. v. Bragg * but recent cases on the 
subject ** suggest that only a radical difference in the two contracts 
will suffice for this plea. In any event, which party is mistaken may 
not finally be resolved until the trial is over, and of course confusion, 
though regrettable, does not amount to mistake. 

In Trade Indemnity Co. v. Workington Harbour and Dock 
Board ** Lord Atkin remarked *: ‘It is diffcult to understand 
why businessmen persist in entering into considerable obligations 
in old-fashioned forms of contract which do not adequately express 
the true transaction... . Why insurance of credits or contracts, 
if insurance is intended, or guarantees of the same, if guarantees are 
intended, should not be expressed in appropriate language passes 
comprehension.” In the same case he alluded to a further test that 
can be applied to distinguish these two forms of contract; by the 
discovery of the true intention of the parties by a scrutiny of the 
words used. ‘‘ Express provisions negating the release of the 
surety indicate that the parties were thmking of .the law as to 
guarantees.’? 

From judicial consideration of the matter we can draw out, 
therefore, three strands of questions that may be asked to determine 
the issue. What is the shape of the contract? What is the sub- 
stantial nature of the contract? And what evidence is there of the 
true intention of the parties? There now follows a review of some 
cases relevant to the issue where the outcome is examined in these 
terms. 


IV. Some RELEVANT CASES 
(a) The simple cases 
In Lee v. Jones ™ a commission agent selling coal for the plain- 
tiffs fell behind in his payments and was required by them to give 
at ] 9 Oh. 178. 


33 Dane v. Mortgage Insurance ] 1 Q.B. 64 and Finlay v. Mexican 
Incestmont Co. (leery 1 Q. tr. 


29 on Oontracte, ed., Vol. II, para. 924. 30 [1911] 1 K.B. 49. 
31 Mus Finanos v. Howard [1968] 1 All B.R. 81 (0.A.) and Mercantile 
Credit v. Hamblin [1964] 8 All B.R. 502 (O.A). a2 A.O. 1. 


33 Ibid. at p. 17. 4 (1884) 17 O.B.(1.8.) 493. 
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security for the sum of £800. Jones gave a guarantee of £100 on 
an agreement that recited the terms of dealing between the princi- 
pals and the debtor agent but failed to disclose that he was already 
in debt to them. In this case there was evidence of fraud and thus 
the guarantee was set aside. 

North British Insurance Co. v. Lloyd *™ is a classic case of a 
guarantor caught by the contract he entered mto. Sir Thomas 
Branker obtained a loan from the plaintiff company against the 
deposit of shares with provision in the agreement that if the shares 
fell in value he would supply more or pay their value. The shares 
did fall im value and when the time for payment arrived he was 
given further time to pay on the deposit of more shares and a 
guarantee from his brother. His brother sought to be released and 
an arrangement was accepted whereby the insurance company would 
accept the substitution of Lloyd and three others for the brother. 
When Lloyd signed his contract of guarantee he had not been told 
that the brother was withdrawing, and that he was to take one- 
fourth of his liability in his stead. However, this innocent 
non-disclosure did not affect his liability under the guarantee. 


(b) Cases where the problem of characterisation crises 

There are other cases where the problems of the guarantee 
contract were not certam, and where the problem of characterisation 
into guarantee or insurance arose, in some cases fair and square, in 
others merely obliquely to the issue. These cases were all decided 
by reference to one or more of the tests adumbrated above, when 
the initial tests of shape of the contract (the reason for the promise 
of the guarantor, and the substantial instigator of the contract) were 
found not to be relevant or complete. 

Dane v. Mortgage Insurance Corporation** provides some 
judicial authority for the implied term, or the presumed intention 
of the parties. Mrs. Dane held some deposits in an Australian bank 
which the defendant company guaranteed to pay her if the bank 
defaulted. After the default the creditors in Australia, acting under 
@ statutory provision, arranged for the setting up of a new bank 
against which they would have certain rights, but Mrs. Dane neither 
voted nor consented to this. In an action to decide whether she 
could recover the payment under the insurance, the defendant com- 
pany pleaded that they were sureties and should be discharged as 
Mrs. Dane had impliedly consented (through the doctrine of notice 
of the Australian statute) to an accord and satisfaction. Two of 
the judges decided that the contract was one of msurance and that 
therefore the insurance company was liable, though they could be 
subrogated to the rights of the plaintiff (Lord Esher M.R. and 


35 (1854) 10 Ex. 623. 
36 [1804] 1 Q.B. A. 
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Lopes L.J.). Kay L.J. held that the distinction did not matter.?! 
Lord Esher M.R.,** basing his decision on the name of the defendant 
company, the issue of a policy, and the opening words of the 
contract,” stated, ‘f It seems to me clear that the intention was 
that this contract should be one of insurance.’ 

This case is a good example of the special effect of guarantee 
with regard to release, which has already been described in the 
indemnity cases, above, of Unity Finance v. Woodcock * and 
Western Credit v. Alberry. 

Finlay v. Mewican Investment Corporation “ is a very similar 
case. Here again the terms in the contract were ambiguous,“ and 
one dictum, while providing evidence of the “ substantial nature 
af the contract ” test, also shows up clearly the narrowness of the 
dividing line between the two. ‘ The contract appears to me to be 
really one of insurance against a particular event, namely, the 
default by the (company) to pay the (creditor) the amount of his 
debenture on (the day).”? 4+ 

A dictum of Buckley L.J. in Re Law Guarantee Trust and Acci- 
dent Socisty Limited *° goes even further in support of the objective 
test: “ In arriving at the conclusion that this . . . contract is one 
not of suretyship but of insurance I have not founded myself at 
all upon any language in the documents. The true effect of the 
contract is to be ascertained, I think, not upon a scrutiny of the 
terms used but upon an examination of its effect,” and the same 
sentiment was expressed by Kennedy L.J.**: ‘“ The one matter 
which it is material to consider is the ultimate effect of the .. . 
agreement.” The ‘‘ insurers’? in this case were in fact called 
guarantors, and the contract was phrased as one of guarantee, 
though there was a premium payable, to a company called the 
Liverpool Mortgage Insurance Company. 

This objective interpretation of the contract receives more 
support from Re Denton’s Estate.** A mortgage insurance policy 
was executed by the plaintiff corporation, on a prior proposal for 
insurance, but Vaughan Williams L.J. stated that “‘ the proper 
inference of fact to draw from the proposal . . . and the policy is 
that . . . it was intended that Denton should join in the mortgage 


37 As Mrs. Dane was not considered to have consented on the facts to the socord 
and satisfaction of the other creditors. 

33 ae ; a N though it 

I | oon o " even later stated that the corporation 

‘‘ do hereby guarantee to the easured."’ po 

1968] 2 All B.R. 270. 

1064] 2 All E.R. 888. 

1897] 1 Q.B. 617. 

‘ Guarantee to the assured." 

fisu 1 Q.B. 517 at p. 522, per Charles J. 

45 |] 

4s [bid. at p. E 

47 [1904] 2 a 178 (Licences Insurance Corporation and Guaranies Fund Ltd. 
v. Denton). 


40 
41 
41 
43 
H 


582 THE MODERN LAW REVIEW Vou. 29 


as surety and that the mortgage debt and interest should be guaran- 
teed or insured by the corporation. The words ‘ guarantee’ and 
‘insure ’ are used synonymously in the policy.” Although it may 
appear that the case was decided by reference to the implied term, 
in fact it was a “ legislated ” decision working against the inten- 
tions of at least the insurance company. However, it should be 
stated that in this case “ the utterly unbusiesslike manner in which 
the business of the corporation was done makes it difficult to 
ascertain the true facts.” +8 

In that case, a dictum of Romer L.J. in Seaton v. Heath * was 
cited with approval: “ The difference between the two classes of 
contract does not depend on any essential difference between the 
word ‘ insurance ’ and the word ‘ guarantee.’ There is no magic 
in the use of these words.” 

That the two tests © can be mixed up together, or both used to 
discover the probable state of the parties’ minds at the time of the 
contract, can be seen from Trade Indemnity Company v. Working- 
ton Harbour and Dock Board,™ where the Board put out to tender 
for a larger dock, telling the tenderers to make their own inquiries 
as regards surface, soil and subsoil, etc. As one tender was much 
lower than the rest, a guarantee was required by the Board as a 
condition of its acceptance, and the appellant company guaranteed 
the contractors for £50,000. In fairly ambiguous circumstances 
the contract was finally held by the House of Lords to be a guaran- 
tee. ‘‘ The insurance company are described in the bond as 
‘ surety,’ but they say that they are an insurance company; they 
were approached through insurance agents; this is a well-known 
form of insurance business: and they have reinsured their risks with 
other persons . .. in the insurance world. On the other hand the 
contract demanded by the Board was a guarantee; the defendants 
in the contract style themselves as sureties, . . . the contract 
appears in substance to be a contract to answer for the debt, 
default or miscarriage of another. The parties were thinking of 
the law as to guarantees.” ™ 


V. Tae Exeress TERM 


One conclusion that can be drawn from this complicated series of 
cases is that the actual words used in the documents relating to 
the contract are at least of some importance when considered either 
in conjunction with or in opposition to the other objective tests of 
the shape or substantial nature of the contract. 

It would seem to follow therefore, a fortiori, that if in a trans- 
action falling under the second category in the review of cases above 
«8 Ibid. at p. 187. 


49 [1990] 1 Q.B. 782 at p. 722 
50 af the substan nature of the contract, and of the words used by 
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one party had included an express term in a document such as 
“ This agreement is to take effect as an insurance and not as a 
guarantee,” this clear evidence of intention at the time of making 
the contract would be upheld in the courts if it were either assented 
to, or not actively dissented from, by the other party. 

Whether or not such a term could be upheld where it was 
included in a case that fell under the first, or clear category, above, 
against the tenor of the other tests, is another question. In such a 
case a term in the contract would be contradictory with the sub- 
stance of the contract itself, and might well be struck out by the 
judge as meaningless in accordance with the usual contractual rule, 
or might even be held to avoid the contract entirely for lack of 
certainty. 

There is, however, another line of argument that might prevail 
in such an event, particularly after the case of Adamastos Shipping 
Co., Ltd. v. Anglo Sawon Petroleum, Ltd. The judge might inter- 
pret such an express clause to discover the reasonable intention of 
the parties, and thus even if he could not construe a contract as one 
of insurance just because of such a declaration in its terms to that 
effect, when the whole basis of the contract was one of guarantee, 
he might hold the parties to have written into their contract a 
requirement of uberrima fides, on the part of the creditor to reveal 
all material facts to the guarantor. In that case the judgment of 
Romer L.J. in Seaton v. Heath would acquire a further depth of 
meaning. Not only would it be as at present a series of dicta 
explaining the difference between the guarantee and the insurance 
contracts, but would also provide the grounding statement for 
the conversion that has been argued for in this article. ‘ A contract 
of guarantee may under special circumstances become one of those 
contracts in which uberrima fides is required on the part of the 
person with whom the contract is made, though ordinarily a 
guarantee is not one of those contracts.” ™ 

In this discussion so far the distinction that I have sought to 
make has been in the realm of contracts entered into by people or 
companies who are strangers to one another. I have left out of 
the analysis the familiar sort of guarantee contract, that of a 
guarantor who is friendly with or related to a man wanting an over- 
draft or other loan. It was largely because of this sort of guarantor 
that the Law Reform Committee kept alive the Statute of Frauds 
1677, 8. 4, requiring that a promise to answer for the debt, defaul 
or miscarriage of another person must be evidenced in writing. This 
protection supposedly left to the guarantor is, as has been pointed 
out by Grunfeld,® largely illusory. If, however, the conversion 


nie A.O. 188. 

54 It was this part of the ju t thet was approved by Vaughan Williams L.J. 
in Re Denton's Hstate [1904] 2 Ch. 178 af p. 188. 

as Thid. at T98 


PP: 702-798. 
56 O, Grunfeld (1054) 17 M.L.R. 451. 


584 THE MODERN LAW REVIEW Vor. 29 


theory outlined above could be applied, the guarantor would have 
another protection, which might do him very much more good than 
the ability to escape an oral guarantee. There seems to be nothing 
in principle to prevent this, subject to the other requirements 
mentioned later on. The main problem is that few, if any, of the 
guarantors who assent to this form of contract are liable to know 
either of the Statute of Frauds or of the possibility of improvement 
just explained. Still, even if this article can only help the corporate 
unacquainted ‘‘ guarantor,” it may have done a service to the 
jurisprudence of commercial life. 


VI. Orure REQUMEMENTS 


It remains to be seen whether the two forms of contract ate amenable 
to conversion along the lines indicated above, in terms of necessities 
for valid contracts. 


(i) Writing and the form of the contract 

** Contracts of insurance are no exception to the common law 
rule that any oral contract for valuable consideration is valid.’’ *7 
“ There is nothing in law to prevent a valid contract of fire, life, 
accident, burglary or any kind of insurance other than marine for 
guarantee being constituted by informal writings, or even by mere 
oral communications.” ** 

The contract of insurance is therefore valid at the instant made, 
though it must later satisfy the requirements of the Stamp Act 1891 
within one month. The contract of guarantee is unenforceable 
unless evidenced in writing to satisfy the Statute of Frauds 1677, 
8. 4. Thus there is an advantage here to the creditor in conversion 
in so far as an oral contract of guarantee cannot be sued upon, 
whereas an oral contract of insurance is actionable itself during the 
month’s grace given before stamp duty is payable on the issue of 
a policy. After that period had elapsed presumably equitable 
enforcement of the contract by specific performance would be given 
in case a guarantor/insurer failed to issue a policy. 


(ii) The policy 

Most insurance policies are issued on printed forms special to the 
type of insurance with the particulars typed in. Contracts of 
guarantees, on the other hand, are usually evidenced by a “ letter 
of guarantee,” which any person can write, without printed forms 
or special phrases. 

However, there is nothing in the Insurance Acts or in the 
common law which prevents any private person insuring another 
against a given event if all the proper forms are observed. No 


oY Chitty, para. 802 
58 Macgillivray, op. oit., para. 618. 
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printed policy form is required. One of these forms to be observed 
is stamp duty. An insurance policy must be stamped with 6d. 
duty on an issued policy within thirty days. However, it is not 
stamped 66 ag a policy ” but rather ‘‘ as an agreement ”? 3° and a 
contract of guarantees is to be stamped with the same sum. The 
informality of the document to be stamped is evidenced further by 
section 91 of the Stamp Duty Act 1891: “ For the purposes of this 
Act, the expression ‘ policy of insurance ’ includes every writing 
whereby any contract of insurance is made or agreed to be made, 
or is evidenced (and the expression insurance includes assurance).”” 
ivray © mentions stamp duty as the only possible impedi- 
ment to the enforceability, for ever, of oral insurance contracts, and 
even this he interprets away from the terms of the Stamp Duty Act 
itself. 
(ii) Consideration 

There is another formality connected with contracts of msurance. 
In most cases there is a premium payable as the price of taking the 
risk. This might therefore make a ‘‘ conversion ° more expensive, 
if in addition to the stamp duty a premium also were payable. 
The premium is payable by the party bemg insured. In many cases 
the contract of guarantee is gratuitous in the sense that the price 
paid by the creditor for the guarantor’s promise is not in money to 
the guarantor, but rather in some benefit to be derived by the 
debtor. 

There is nothing in insurance law that requires a premium to be 
paid. As need hardly be mentioned, this is not a pomt that is 
liable to crop up in most standard cases of insurance. Again the 
Stamp Duty Act 1891 provides the answer. ‘‘ Section 100. Every 
person who (i) Receives or takes credit for any premium or consider- 
ation for any insurance . . . (and does not stamp it with the duty 
payable withm one month shall be liable to a fine of £20). A 
premium, therefore, is not required. In the commercial cases of 
guarantee there is often, as we have seen, a sum payable to the 
guarantor. On conversion he would have to pay the stamp duty 
as the receiver of consideration. In the traditional sort of guarantee 
contract one might anticipate the unusual position at law whereby 
the debtor, who received the consideration, but was not a party to 
the contract of guarantee, would have to pay the stamp duty on 
the policy (or, following section 91 of the Act, on the contract) | 


(iv) Interest 

Section 1 of the Life Assurance Act 1774 provides that all 
contracts of insurance, whether of life or not, shall be void unless 
the party to be insured has an insurable interest in the subject- 
matter. 


89 Gee Mortgage Insurances Corporation v. C.I.R. (1887) 57 LJ.Q.B. 174. 
60 Op. oit., para. 619. 
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This rule in no way affects the distinction between insurance and 
guarantee, or the proposed conversion that can be effected between 
them. For the rule that seems somewhat similar in contracts of 
guarantee (but to the opposite effect) in fact deals with a different 
party to the transaction. In guarantee the principles enunciated by 
Vaughan Williams L.J. that the contract is not one of guarantee 
where it is part of a larger outside situation relates to the connect- 

, edness of the guarantor with the other parties. The rule of the Life 
Assurance Act 1774 (coupled with the Gaming Act 1885) relates to 
the connectedness of the debtor with the creditor, which in cases 
of guarantee is self-evident. 


VIL. CONCLUSION 


This article has attempted to demonstrate the narrowness of the 
line between some insurance contracts (especially debt-insurance) 
and some guarantee contracts (especially fidelity guarantees * and 
commercially arranged guarantees). The tests for distinction have 
been shown to be somewhat confusing and unsatisfactory, and a 
way has been found whereby some difficulties in this area may be 
avoided, though whether or not this conversion can extend also to 
the small private guarantor is a different question. I hope I have 
shown that there is no theoretical obstruction to this course of 
events, but it must be remembered that ignorance of the state of 
the law can prevent the improvements which knowledge of it might 
bring. 
Mirca C. Buare.* 


+1 In the Harburg India Rubbor Comb case, see above, n. 7. 
"3 6.9., the L.G.0O. v. Holloway case, see above, n. M4, and similar cases. 
* M.A., Li.p.(Oantab), w.a.(Yale), Barrister-at-Law. 


STATUTES AND REPORTS OF COMMITTEES 


NATIONAL Insunance Act 1966 


In accordance with the National Plan, and an the eve of the general 
election, Parliament passed the first of an intended series of 
enactments to overhaul the national insurance scheme. The primary 
purpose of the National Insurance Bill was to raise benefit rates, 
and in the circumstances it is not surprismg that neither side of 
the House offered much criticism of this purpose. The Act does, 
however, contain a number of provisions which, though their 
“ interim ” nature was stressed, do give some indication of the 
way in which msurance legislation is to develop. 

The Act introduces a new earnings related supplement to be 
added to the existing flat-rate benefit for widows, the unemployed, 
and those absent from work through sickness or industrial injury. 
This supplement is calculated as one-third of an employee’s weekly 
earnings between £9 and £80, thus giving a maximum of £7 per 
week. If, however, flat-rate benefit (including allowances for depen- 
dants) and supplement together come to more than 85 per cent. of 
normal weekly earnings, then only such amount as brings the total 
up to 85 per cent. will be paid.* Thus it is possible that in some 
cases, where earnings are exceptionally low, there will be no entitle- 
ment to earnings related benefit at all, since flat-rate benefit will by 
itself amount to 85 per cent. of weekly earnings: the employee who 
lives at subsistence level and who will be in grave difficulty if he has 
to take a 15 per cent. drop in income is thus given no further help by 
the Act. It would be gratifying to see some investigation done on 
the effectiveness of a wages-stop to discourage voluntary absentee- 
ism, in view of the disproportionate degree of hardship it imposes 
on the low wage earner. 

“ Normal weekly earnings ” are determined by taking one- 
fiftieth of the total earnings in the preceding tax year, as shown on 
the employee’s P60 revenue form.’ If the P60 is lost, then inquiries 
will have to be made from the employer, with consequent (and 
considerable) administrative delays. The P60 is a quite unremark- 
able slip of paper, with, one would guess, a fair propensity towards 
being mislaid, and it is perhaps unfortunate that the smooth 
functioning of the scheme depends to such an extent on its retention 
by the employee. But alternatives are hard to find, and this 
arrangement at least bas the virtue of simplicity. 

The supplement is payable from the thirteenth day of unemploy- 
ment or incapacity, and for six months thereafter. 

1 National Insurance Act 1966, s. 2. 
2 Except in the case of industrial injury benefit—sce below. 
3 National Insurance Act 1066, s. 2 W. 
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Though the Act attempts to do so, and though there is much 
to be said for the argument that benefit for each should be paid at 
the same rate, it is difficult to treat benefits for sickness, unemploy- 
ment and industrial injury in a uniform way. Thus, im the case of 
unemployment, the rule that prevents the payment of benefit for 
the first twelve days may indeed help to weed out those undisposed 
to work from the genuinely unemployed, who by being subsequently 
paid the supplement and possibly also a redundancy payment, will 
be better able to seek employment in other areas—a gentle incentive 
towards mobility, foreshadowed in the National Plan and now 
emphasised in a somewhat less gentle fashion by the selective 
employment tax. Similarly, it is quite likely that, at least at 
the present time, six months is long enough for anybody who wants 
a job to find one. But incapacity through sickness is a problem 
which fits much less happily into the supplement machine. It has 
been said that over half of those absent from work because of illness 
are absent for less than two weeks, and if this is so then because of 
the twelve-day rule the Act is to some extent inadequate. The 
twelve-day rule, like the wages-stop, is intended to discourage 
absenteeism, but again there seems to be an imbalance: voluntary 
absenteeism should not be made too beguiling an alternative to 
work, but nor should the legislature, in its anxiety to prevent it, 
prejudice legitimate claims for benefit. 

After six months, an employee who cannot work because of an 
illness which is unconnected with his employment can claim only 
the old flat-rate benefit: the Act makes no provision for the 
chronically ill. In contrast however are the provisions for the 
employee who is injured “ by accident arising out of and in the 
course of ” his employment. Industrial injury benefit has always 
been paid at a higher rate, and the Act not only perpetuates this 
distinction but m some cases makes it more pronounced. First, 
by section 2 (7), a person who is entitled to injury benefit rather 
than sickness or unemployment benefit is also entitled to an 
earnings-related supplement, calculated in the ordinary way. But 
because of the difference in flat rates, total injury benefit will always 
exceed by £2 15s. that payable in a comparable case for other 
incapacity or unemployment. The 85 per cent. wages-stop is here 
applied as if the claimant were receiving sickness benefit, though in 
fact the total sum he is receiving may exceed 85 per cent. of his 
normal weekly wage. Apparently it is thought that industrial 
injury is a less sought-after reason for absenteeism than sickness. 
Nevertheless the twelve-day rule still applies. 

For those who are “ exceptionally severely disabled ” as a 
result of industrial injury, and who are already entitled to a 
constant attendance allowance under section 15 of the 1965 
Industrial Injuries Act of at least £2 158. (or would be if they were 


4 Or war injury. 
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not in hospital), section 6 of the 1966 Act provides a further allow- 
ance of £8 per week.’ It is estimated that this section should 
benefit about 1,000 people: one should not too hastily assert that 
the smallness of this group was the very quality which recommended 
it to the attentions of the Government, but there seems on the 
other hand to be no convincing reason for the exclusion of the 
chronically sick from additional benefit. 

The Act has also made changes in widow’s benefit, both to add 
a supplement (related to her husband’s earnings) to her widow’s 
or industrial death benefit, and to increase from thirteen to twenty- 
six weeks the period for which she can receive the higher allowance 
after the death of her husband. 

As well as setting up new benefits, the Act makes some changes 
to the existing law. The procedure for calculating the number of 
days for which benefit of any sort is payable has been rationalised, 
and a solution attempted to some of the problems which arise when 
a person whose employment has not been terminated but merely 
suspended claims unemployment benefit." By section 8 (1) (a), 
‘“ a day shall not be treated in relation to that person as a day of 
unemployment unless it is the seventh or a later day m a con- 
tinuous period of days on which that suspension lasted,” and by 
section 8 (1) this provision is applied not only to earnings related 
supplement but also, at the expiration of three years beginning with 
the date of the passing of the Act, to ordinary flat-rate benefit. 
Thus at the end of the three-year period an employee who is 
suspended will get no benefit at all for the first six days, but there- 
after will be treated as though he is unemployed. Previously, an 
employee who was suspended rather than dismissed was entitled to 
unemployment benefit from the beginning of his suspension if this 
lasted more than twelve days,® and on the face of it this seems to 
be a fairer solution. However, there have been instances of 
employer and employee between them manipulating the rules about 
suspension to the financial advantage of both, and the change is 
intended not only to put a stop to this but also to foster a more 
responsible attitude in employers towards their employees. The 
three years’ grace for flat-rate benefit has been allowed principally 
to give both sides of industry time to negotiate alternative arrange- 
ments. It is not unreasonable to require an employer either to 
dismiss an employee for whom he has no work, or to pay for his 
retention in case there may be work for him in future, but reliance 
on voluntary negotiations to bring about this solution may be some- 
what misplaced. The Minister of Pensions and National Insurance 


5 The section puts into effect the recommendation of the MoUorquodale Committee 
on the Assesament of Disablement (Omnd. 12847). 


of s. 8 to industrial injuries. 
8 ion 7A (2), National Insurance (Unemployment and Sickness Benefit) 
Regulations 1948 (as amended). 
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has, however, said*® that the position will be reviewed eighteen 
months after the passing of the Act, and if necessary payment of 
wages by the employer during the first six days of suspension will 
be made compulsory. 

A further change, more apparent than real, is brought about by 
section 9 in the organisation of officers and statutory bodies who 
hear claims under both the National Insurance Act 1965 and the 
National Insurance (Industrial Injuries) Act 1965. Where pre- 
viously there were in theory two separate hierarchies, there is now 
one, dealing with all claims. Instead of National Insurance Com- 
missioner, Industrial Injuries Commissioner and a number of Deputy 
Commissioners, the Act creates a ‘* Chief National Insurance Com- 
missioner ’’ and a number of ‘‘ National Insurance Commissioners.’? 
These provisions may amount to no more than a statutory acknow- 
ledgment of an existing state of affairs, and in the case of the Com- 
missioners a change in nomenclature, but taken together with the 
relevant parts of section 8 they do indicate a policy of bringing 
together the two administrations, ‘‘ national insurance ” now being 
taken to include industrial injuries. The real differences will not, 
however, be eradicated until the benefit rates are made uniform, 
and the Act contains no suggestion that such a reform is imminent. 

The new benefits will be paid for by a new graduated contribu- 
tion, which takes the form of an extra } per cent. a side on an 
employee’s earnings between £9 and £80 a week; thus a person who 
is in the graduated pension scheme will contribute 4} per cent. 
of, earnings between £9 and £18, and } per cent. on those between 
£18 and £80.° There will be no contracting-out, even though it 
is possible to do this in the graduated pension scheme. It must, 
however, be remembered that for a person to be entitled to any 
of the new benefits he must first be entitled to the old flat-rate 
benefits, and that because of this requirement it is still possible 
unofficially to “ contract-out ” of large parts of the national insur- 
ance scheme (and indeed of any obligation which arises from a 
contract of employment, whether by statute or not). Thus the 
absence of an employment contract is fatal to a claim for industrial 
injury benefit,“ and only employed persons (class I) are entitled 
to unemployment benefit under the National Insurance Act 1965.12 
The more administrative and financial burdens Parliament lays 
upon the employer, simply because he is an employer, the more 
one can expect to see a proliferation of the self-employed who, 
however much they may prosper while there is work to do and while 
they are capable of doing it, have virtually no rights under any of 
the legislation passed for their protection. Jook Re, 


® During the debate on the second reading of the Bill, February 7, 1966. 
10 National Insurance Act 1988, s. 1 (2). 


Spr. 1966 STATUTES AND REPORTS OF COMMITTEES 541 


Law Reronu COMMITTEE: TWELFTH REPORT 


Tre Twelfth Report of the Law Reform Committee on the Transfer 
of Title to Chattels1 is a depressing illustration of the extreme 
amateurism which seems to characterise all attempts at law reform 
in this country. 

It is astonishing that the eminent members of this Committee 
who, in their capacities as judges and barristers, must be well 
versed in the technique of finding facts before they attempt to 
pronounce on the law should apparently be content to pronounce 
on what the law ought to be without a thorough investigation of 
the facts. The one hard “ fact ” to emerge from this Report—and 
that apparently culled from a Parliamentary answer—is to be found 
in Lord Donovan’s Note of Reservation on one of the main recom- 
mendations, and this informs us that m 1964 some 14 million 
pounds’ worth of property was stolen in London, of which about 
one-seventh was recovered, and that some three times the London 
figure was stolen in the rest of the country. One might have 
thought that these figures would merely have been a starting point 
for the inquiry, since it is hard to see how an intelligent appraisal 
of the relevant law can be undertaken without knowing how the 
law in fact operates at the moment, but for all that appears from 
the Report itself this piece of information (not even referred to in 
the main body of the Report) was the only one thought by the 
Committee to be worth unearthing. 

Surely any worthwhile study of the law relating to this subject 
should have started by trying to find out more basic facts—it may 
well be that the answers would not in many cases be forthcoming, 
but at least the lmes of inquiry could have been delineated, and 
the answers might have been provided by further research which 
could well have been stimulated by a lively and inquiring Report. 
The sort of information which is needed on this subject would 
include the following matters. 

First, one would like some breakdown of the figures relating to 
stolen property. Presumably a good part of the total property 
stolen is cash—partly in large ‘‘ wage-grabs ” and partly in petty 
burglary and housebreaking—and since it is unlikely that anyone 
would wish to alter the law relating to the transfer of title to actual 
coins and notes (and this would in any case have been outside the 
terms of reference of the Committee), the value of actual money 
stolen ought to be deducted from the total figures to give a 
realistic picture of the dimensions of the problem. 

But one would like a much more detailed break-down of the 
figures than this. After all, law reform is not, or should not be, 
a purely academic exercise. The law relating to transfer of title 
to chattels is virtually an academic matter in the case of stolen 


1 Cmnd. W58. For another comment upon the Report, see (1066) 29 M.L.B. 481. 
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property which is never recovered. Lord Donovan’s Note tells us, 
as already mentioned, that one-seventh of the property stolen in 
London was recovered. What constituted this seventh? How much 
was actual cash? How much is represented by motor-vehicles? 
What other (if any) large categories of goods are represented by 
this proportion of one-seventh?r How much of it is traced but is 
irrecoverable because of the present exceptions in the law to the 
nemo dat rule? How much of it which is traced and is at present 
recoverable would no longer be recoverable if the Committee’s 
recommendations were given effect to? 

Then again, could not some break-down of the figures be given 
which would relate to the type of theft in question? For instance, 
what proportion of the total amount stolen represents petty burglary 
and housebreaking and what proportion large-scale organised theft 
and robbery? And does the proportion of one-seventh of goods 
recovered (assuming this to be a typical average over the country 
and over the years) apply more or less equally between the two 
types of theft or are there wide differences? And how much stolen 
property which is eventually traced is found in the hands of 
innocent purchasers, and how much is recovered from the criminals 
themselves and receivers who, plainly, would never be protected by 
any changes there might be in the law? 

Above all, what is the impact of insurance on the problem? 
For instance, what proportion of householders is insured against 
theft and burglary? What proportion of car owners is insured 
against theft? Presumably, one can assume (or can one?) that the 
owners of property stolen from shops or warehouses or from “ hi- 
jacked ” lorries are usually, if not invariably, insured, but what 
effect (if any) does the present law have on the level of insurance 
premiums? A priori one would think that if the law were altered 
80 as to confer protection on the bona fide purchaser of stolen goods 
in all circumstances (or even in a wider variety of circumstances 
than at present) this would result in an increase in insurance 
premiums. And the figure of one-seventh of stolen property 
recovered in London would appear to give some idea of the extent 
by which insurance premiums might rise, if bona fide purchasers 
were protected. But unless one knows what this seventh really 
consists of, one is still very much in the dark. If, for instance, the 
bulk of this is recovered from the actual thieves and receivers, it 
might well be that changes in the law would have only a marginal 
effect on insurance premiums. Furthermore, one would need to 
know how much of this seventh consists of property which is, in 
the ordinary way, likely to be insured, and hence the questions 
posed above. 

If information on some of the questions asked above were forth- 
coming it might very well be found that the answers differed widely 
according to the different types of goods. For example, it cannot 
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be unduly rash to guess that a considerable proportion of goods 
which are stolen but which are eventually recovered consists of 
motor-vehicles, and it may well be that a substantial increase in 
the cost of insurance against theft would follow if the law were 
altered in this particular instance. But, without having any idea 
whatever of the order of magnitude of the possible increase, how 
can one intelligently weigh the rival merits of protecting the owner 
or protecting the innocent purchaser? The notion that the law of 
torts is today primarily concerned with spreading the losses inevit- 
able in a modern society among the persons most appropriate to 
bear those losses is (at least in some circles) such a familiar one as 
to have lost any particular novelty. Surely we ought to ask our- 
selves whether motorists as a class are not the right persons to bear 
the risk of loss through theft of their vehicles, rather than leave the 
loss to the individual purchasers who may buy in circumstances in 
which they are not protected by the law? But even if this were so— 
and in the absence of the information mentioned above it is not 
possible to give a sensible answer to this question—it might well not 
be the case with different classes of goods, simply because of 
different practice regarding insurance. One suspects that more 
motorists than householders insure against theft but, here again, 
whether sensible distinctions can be made in the law between 
different classes of goods must surely be answered in the light of 
solid information, not speculation. 

Of course the law relating to the transfer of title to chattels is 
not solely concerned with the consequences of theft, and it may well 
be that information would be harder to come by where no criminal 
element is involved. But even here, more facts are surely essential. 
Take the case of the hirer of goods held under a hire-purchase agree- 
ment who sells them to a bona fide purchaser before he has acquired 
title. It is elementary that the purchaser not only obtains no title 
but is not even entitled to claim credit for what the hirer has already 
paid. The Hire-Purchase Act 1964, of course, altered the law on 
this point with respect to motor-vehicles, and the Committee, while 
not feelmg it appropriate to make any recommendations, thought it 
questionable whether there was any good reason for distinguishing 
between vehicles and other types of goods.2 But, one may ask 
again, what are the facts? Anyone familiar with the law reports 
will know that the law before the 1964 Act gave rise to much hard- 
ship and considerable litigation in the case of motor-vehicles, but 
do the same problems arise with other types of goods, and, if so, 
what goods? Does a hire-purchase company in practice ever 
actually bother to seize consumer durables (other than vehicles) 
from bona fide purchasers? Further, what effect (if any) has the 
1964 Act had on the level of hire-purchase charges in the case of 


2 United Domemtons Trust Lid. v. Parkway Motors Ltd. [1955] 2 All E.R. 587. 
3 Para. 27. 
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motor-vehicles? Now that finance companies are bound to assume 
the risk of vehicles being sold to bona fide purchasers, are they in 
fact charging more than formerly, and if Part DI of the 1964 Act 
were extended to other goods, what would the effect be on charges 
for those classes of goods? 

I do not propose to discuss the Committee’s recommendations 
in any detail, but I cannot forbear a few comments on one of their 
two principal recommendations,‘ which is that, in effect, the market 
overt rule should be extended to the sale of goods in all retail 
establishments. Here again, there is practically no discussion in 
the Report of what such a change in the law would actually 
accomplish im practice. Of course, the obvious case where such a 
change would have practical import would be the purchase of a 
stolen car from a garage company, but even here the alteration in 
the law would in general be of only marginal significance. At 
present a person who buys a stolen car from a garage company gives 
up the car to the true owner, and has a right of action against the 
company under section 12 of the Sale of Goods Act. This proposed 
change would simply mean that the buyer would keep the car and 
the owner would be left to sue the garage company for conversion. 
Thus the risk of the company’s insolvency would be shifted to 
owner from bona fide purchaser. ‘True, also, as the Committee 
points out, the change would, in effect, largely do away with the 
rule that an owner who leaves his goods with a mercantile agent in 
some capacity other than that of mercantile agent is not at riak— 
in other words, if I take my car to a garage for repairs, and the car 
is sold by the garage company, I do not at present stand to lose my 
title, but I will (assuming the garage also carries on business in 
selling cars) if this recommendation is adopted. But apart from this 
particular type of situation (which the Committee in any event did 
not wish to meet by an alteration of s. 2 of the Factors Act 1889), 
what effect will this recommendation have in practice? How often 
do people buy goods in retail establishments when the seller has no 
title to the goods? And, where this happens, how often are the 
goods actually traced by the owner? And, even where this happens, 
how often is the purchaser’s right of action against the retailer under 
section 12 of the Sale of Goods Act insufficient to protect him? 
The Committee do, indeed, consider the question whether the 
disposal of stolen goods would be facilitated by an alteration of the 
law on these lines, but (Lord Donovan dissenting) conclude that 
this would not be the result of their recommendations. Yet—so 
far as can be judged from the Report itself—no evidence was given 
by, or sought from, the one body of persons who might have been 
able to provide concrete information on this pomt—namely, the 
police authorities. There is nothing whatever in the Report about 

4 Their other principal recommendation is the negative one rejecting any idee 
of apporiionment of the loss between the owner and the bona fide purchaser 
on purely practical grounds. 
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how stolen goods are in fact disposed of, or whether there are 
regular *‘ underworld ” channels of distribution, and, if so, to what 
extent they might be affected by changes in the law. 

The moral of this Report is that we are unlikely ever to have 
really satisfactory law reform in this country until those responsible 
for it see that the basic research is undertaken on which sensible 
proposals can be formulated. I have asked a lot of questions in 
this Note to which I do not know the answers, and it may well be 
that the answers to many of them could not be discovered at all— 
certainly much serious research needs to be done if they are to be 
answered. Plainly the Law Reform Committee has not the facilities 
for this sort of undertaking, and one can only hope that the Law 
Commission will have more detailed information at hand to support 
its much more ambitious law reform projects. 


P. 8. AtrryaH. 


NOTES OF CASES 


FUNDAMENTAL Breach 

“I am afraid I think this is a very simple case.” 1 With these 
words Diplock L.J. began his judgment in the Suisse Atlantique 
case. Neither he nor the other members of a unanimous Court of 
Appeal (which refused leave to appeal) could have guessed that in 
the House of Lords ° this case would be argued on an entirely 
different basis or that dispute as to the effect of the resulting 
speeches would go on (as no doubt it will) for many years. The 
present note can attempt no more than a preliminary survey of the 
ground. 

In December 1956 a ship was chartered to carry coal from the 
United States to Europe “for a total of two years’ consecutive 
voyages,’’ terminating in March 1959. The contract made provision 
for loading and discharging withm a number of lay days, not 
counting delays caused “‘ by various events for which the charterer 
is not responsible.” > If the ship was “longer detained ” the 
charterers were to pay demurrage at the rate of $1,000 per day; 
but if she was “ sooner dispatched ” they were to receive $500 per 
day. For reasons which are not stated in the reports, the charterers 
delayed the loading and discharging so much that in September 
1957 the owners sailed the ship away. The resulting dispute was 
submitted to arbitration which was still pending when the present 
case came before the House of Lords; and the decision of the House 
is not concerned with it. On October 8, 1957, the parties agreed, 
without prejudice to the outcome of the arbitration, “‘ to perform 
the charterparty for the remainder of the stipulated term,” © i.e., 
for another seventeen months. But the charterers still delayed in 
loading and discharging, so that during these seventeen months 
the ship was detained in port for 150 days beyond the permitted 
lay days. She therefore made only eight round voyages during this 
period, when she might have made a further six, bad she been 
loaded within the lay days, or a further nine, had she been loaded 
with reasonable dispatch. The owners claimed damages of $580,000 
or $875,000 in respect of the profits which they would have made 
on the six or nine lost voyages. But the House of Lords held that 
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the charterers were not liable to pay more than the agreed 
demurrage of $150,000." 

The owners had originally argued that a consecutive voyage 
charterparty such as the present did not merely oblige the charterers 
to load within the lay days: it also by implication obliged them to 
load and unload at such a rate as to enable the ship to make ‘‘ the 
greatest number of voyages which could have been made if no 
delays had been experienced,” * or at least if the ship had been 
loaded and unloaded within the Jay days.° This was the only 
argument addressed to the courts below. It was rejected by them 
and by the House of Lords. It raises no issue of general interest 
in the law of contract. 

In the House of Lords, the owners raised for the first time a 
new argument, ‘* based on there having been a fundamental breach 
of contract ” 1° by the charterers. The argument appears to have 
been that the charterers’ conduct gave the owners the right to 
repudiate the contract either because of the extent of the delays or 
because the charterers had brought these delays about deliberately, 
with the intention of limiting the number of voyages; that this 
conduct amounted to a fundamental breach of contract; and that 
the charterers could not, after committing such a breach, rely on 
the demurrage clause. The House of Lords was prepared to assume 
that the breach was of the kind alleged.. But the House nonethe- 
less rejected the owners’ argument for three reasons, which may be 
summarised as follows. First: the alleged rule, that a party who is 
guilty of a fundamental breach of contract cannot rely, by way of 
defence, on the terms of the contract, only applies to clauses limiting 
or excluding liability and not to clauses whose function is to agree 
damages. Secondly: the alleged rule did not apply because the 
owners had affirmed the charterparty. Thirdly: the alleged rule 
was not one of substantive law at all; the question whether an 
exclusion clause applied to a particular breach was one of construc- 
tion and in the present case the demurrage clause did apply to 
the delays, even if these constituted a fundamental breach. Each 
of these points must be discussed. 


l. Eaclusiton and Agreed Damages Clauses 
This distinction is relied on by Lords Dilhorne, Upjohn and Wilber- 
force 11; Lord Upjohn regards it as “‘ sufficient to dispose of this 
appeal.” 13 Lord Reid does not refer to the distinction, while Lord 
Hodson appears to reject it, for he says that ‘the parties have 
agreed to limit the damages payable for detention at the agreed 
demurrage rate.”?** The view that the two types of clauses are 
distinct seems, with respect, to be the better one, since under the 
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demurrage clause the owners would get $1,000 per day even if they 
could prove no loss at all. Thus the clause could benefit either 
party, while a limitation clause could benefit only one. Nor does 
this view make it too easy to evade any special rules which may 
apply to exclusion clauses. For, while the parties “ are perfectly 
entitled to agree on a low rate,” 5 it is nevertheless true that “‘ the 
form of the clause is . . . not decisive ” 1* and that even a demurrage 
clause may be “ so drawn that, on its proper construction, it is 
to be treated as imposing a limitation on liability.” 1" The speeches 
do not shed much light on the question just how the distinction is 
to be drawn; but it is interesting to note that Lord Wilberforce 
attaches importance, not only to the wording of the clause, but 
also to the fact that “as a matter of commercial opinion and 
practice, demurrage clauses are normally regarded as liquidated 
damage clauses.’? 1° 


2. Affirmation 

The affirmation which barred the owners’ claim was not the agree- 
ment of October 8, 1957, “ to perform the charterparty for the 
remainder of the stipulated term,” for the present claim was based 
on breaches after that date. The relevant affirmation was deduced 
from the fact that, with full knowledge of the delays after October 
1957, the owners failed to repudiate. Thus failure to repudiate may 
amount to affirmation.1° But it will, probably, only have this 
effect if the victim of the breach has full knowledge of the facts 
giving him the right to repudiate. Lord Upjohn, indeed, goes 
further and says that the victim must know of “ his full rights ” ™ 
before affirmation can be deduced from failure to repudiate. 

All the speeches stress the importance of affirmation,™ and it is 
clear from at least some of them that the owners could have 
recovered damages at large if they had justifiably repudiated.” 
At the same time the House of Lords unanimously held that the 
demurrage clause did on its true construction cover the delays **; 
and at least three of their Lordships were prepared, for the sake of 
the argument, to regard the clause as one of “ exception or limita- 
tion of liability.” ** It seems at first sight to follow that the right 
to repudiate a contract cannot be excluded by an exception or 
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limitation clause at all, and that, if the right is exercised, damages 
can be claimed notwithstanding the clause. If this is so, clauses 
excluding or limiting liability for breach of condition in a contract 
for the sale of goods will only be effective where, for some reason, 
the right to reject has been lost. But there is no explicit statement 
in the Suisse Atlantique case which suggests that such an important 
change in the law was envisaged. Indeed, Lord Wilberforce appears 
to suggest the contrary when he says: “ An act which, apart from 
the exceptions clause, might be a breach sufficiently serious to 
justify refusal of further performance, may be reduced in effect, or 
made not a breach at all, by the terms of the clause.” * Yet if 
this is so why did the demurrage clause, which covered the delays, 
not affect the owners’ right to repudiate? Two possible answers to 
this question are, with hesitation, suggested. 

The first is based on the distinction between, on the one hand, 
clauses which limit or agree damages, and, on the other, clauses 
which wholly exempt from liability. It could be argued that where 
an act is covered by an exemption clause it ceases to be a breach 
at all, so that it will not justify repudiation. But where the clause 
limits or agrees damages it only affects one possible remedy and 
not the character of the act as a breach; if that breach justifies 
repudiation, the contractual provisions as to remedy fall to the 
ground. This would have been the position in the Suisse Atlantique 
case, had the owners repudiated. But it is hard to see what merit 
there is in this distinction as a matter of policy, especially where 
the sum at which damages are agreed or limited is very low. It is, 
moreover, hard to reconcile the distinction with the speeches, which 
treat exemption and limitation clauses alike. 

A second possible view is that the right to repudiate is not 
affected by an exclusion clause which covers the breach, so long as 
the breach is fundamental. On this view, the clause could take 
away the right to repudiate and the right to damages for a nan- 
fundamental breach of condition, as well as the right to damages for 
a fundamental breach where the contract had been affirmed. The 
only thing which the clause could not take away would be the right 
to repudiate for fundamental breach. The soundness of this view 
depends, of course, on the meaning here of “‘ fundamental breach.” 
If it simply means any breach which would, apart from the exclusion 
clause, justify repudiation, the basis for the distinction here sug- 
gested disappears. The meaning given to ‘“ fundamental breach ” 
in the Suisse Atlantique case is further discussed below. 

The final difficulty raised by this part of the case is its effect 
on the earlier authorities. In Chandris v. Isbrandtsen-Moller Co. 
Inc.™! Devlin J. held that a shipowner who affirmed after funda- 
mental breach was bound by a demurrage clause. But in Charter- 
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house Credit Co. Ltd. v. Tolly ** the Court of Appeal, without 
reference to the Chandris case, held that a hire-purchaser of a car 
who affirmed after breach of a fundamental term was not bound by 
an exemption clause. Dicta im the Suisse Atlantique case can be 
cited in favour of four views concerning Tolly’s case, namely, that 
the latter decision was (1) wrong in holding that the hire-purchaser’s 
right to damages survived affirmation *; (2) wrong on the ground 
that the breach was not fundamental *°; (8) right on the ground 
that the exemption clause did not on its true construction cover the 
breach #4; and (4) distinguishable on the ground that it concerned 
breach of a fundamental term as opposed to fundamental breach.** 
It is greatly to be regretted that the House of Lords did not deal 
more decisively with this controversial decision. In the Suisse 
Atlantique case the House clearly held that after affirmation a party 
is bound by an exclusion clause, notwithstanding fundamental 
breach, so long as the clause does, on its true construction, cover the 
breach. Statements in Charterhouse Credit Co. Ltd. v. Tolly which 
deny this should, it is submitted, have been unequivocally 
overruled. 


8. No Substantive Doctrine of Fundamental Breach 


Before the Suisse Atlantique case it was widely thought that an 
exclusion clause, however widely drawn, could not protect a con- 
tracting party from certain very serious breaches of contract. The 
Tule was regarded as one of substantive law, quite distinct from the 
rule that a clause should not, in the absence of very clear words to 
that effect, be construed so as to apply to breaches which tended to 
defeat the mam object of the contract. The House of Lords recog- 
nised that there was recent authority in favour of the substantive 
doctrine of fundamental breach. But it preferred the view, first 
expressed by Pearson L.J. in 1964,™ that the doctrine was one of 
construction only. The substantive doctrine was rejected, at least 
in the broad form in which it has recently been formulated and 
applied. It was rejected partly because it was of recent growth, 
without support in the older authorities, but principally because it 
was an undesirable doctrine. It was not merely “ a restriction on 
freedom of contract.” ** It was also unnecessary,?’ and it was too 
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indiscriminate a tool for the proper control of exclusion clauses. 
As Lord Reid said, such clauses “ differ greatly m many respects 
. . . but this rule appears to treat all cases alike. There is no 
indication in the recent cases that the courts are to consider whether 
the exemption is fair in all the circumstances or is harsh and uncon- 
scionable, or whether it was freely agreed by the customer.” ** As 
a device for protecting consumers the doctrine may have worked 
reasonably well—but it was liable at the same time to upset perfectly 
fair bargains between business men for the reasonable allocation of 
contractual riaks. If special rules are needed to protect consumers, 
they should, as Lord Reid says, be provided by Parliament.** The 
whole problem is of course on the Law Commission’s agenda; 
and in considermg it the Commission will, no doubt, give due 
weight to the ideas of unreasonableness and unconscionableness 
which are increasingly shaping the American law on this subject.” 
But until such reforms are effected, it will be important to know 
what practical difference will result from the Suisse Atlantique case. 
Has the decision affected the substance of the law or only its 
analysis? Three points may be made in attempting to answer this 
question. 

The first is that not a single one of the cases based on the sub- 
stantive doctrine is actually overruled. This may suggest that the 
nature or effect of the breach or the terms of the clause have to be 
unrealistically extreme before the new approach will make any 
difference. 

The second point is that the process of construction envisaged 
by the House of Lords will leave a very considerable discretion to 
the courts, so that they will hardly ever be compelled to give effect 
to a clause which under the substantive doctrine they would have 
rejected. Thus Lord Reid tells us that the clause must on the one 
hand be wide enough to cover the breach, but not, on the other 
hand, so wide “ that they cannot be applied literally; that may be 
because this would lead to an absurdity, or because it would defeat 
the main object of the contract or perhaps for other reasons.” 41 
This statement really leaves the grounds for cutting down a wide 
clause quite undefined. Again, Lord Upjohn says that there is 
“a strong, though rebuttable . . ., presumption that, in inserting a 
clause of exclusion or limitation, the parties are not contemplating 
breaches of fundamental terms ” t3; this presumption can be 
rebutted by “ clear and unambiguous language.” +3 But to say in 
a hire-purchase agreement “ the hirer shall have no claim against 
the [owners] arising directly or indirectly out of any defect in the 
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vehicle ” is apparently not “ clear and unambiguous ” enough to 
cover a defective rear axle; for Lord Upjohn explains Charterhouse 
Credit Co. Ltd. v. Tolly as an “ application of the presumption.” “4 
Nor is it easy to say precisely why the clause in the Suisse Atlantique 
case was held to apply to breaches which were assumed to be funda- 
mental. Lord Reid simply tells us that the clause is wide enough 
and that none of the reasons for cutting it down apply.*® Lord 
Upjohn says that the clause applies “ for the reasons that I have 
already given.” *° The reference seems to be to the early part of 
his speech,*’ in which he rejects the argument that the charterers 
were under an implied obligation to secure the greatest possible 
number of voyages. But at this stage of the argument there was, 
with respect, no suggestion or assumption of fundamental breach; 
and the conclusion was that there was no implied obligation and 
hence no breach at all apart from detention. Later it was assumed 
that detention was a fundamental breach, and it is never made clear 
why, on this assumption, the contract did not have to be construed 
“ on the footing that both parties are intending to carry out the 
contract fundamentally.”’** Again, when Lord Wilberforce 
construes the demurrage clause, he says: ‘‘ What reason is there for 
limiting its application to such delays as fall short of such as 
‘ frustrate the commercial purpose ’ or such as are not ‘ deliberate ’? 
I can see no such reason for limiting a plain contractual 
provision.” *® Yet how can this be reconciled with his earlier 
statement that a clause ‘‘ cannot be taken to refer ” © to a “ total 
breach ”? i 

Thirdly, the speeches in the Suisse Atlantique case appear to 
contemplate the continued existence of the substantive doctrine of 
fundamental breach to some limited extent. Thus Lord Reid says: 
“ It cannot be said as a matter of law that the resources of the 
English language are so limited that it is impossible to devise an 
exclusion clause which will apply to at least some cases of tunda- 
mental breach without being so widely drawn that it can be cut 
down on any ground by applying ordinary principles of construc- 
tion.” % A similar suggestion that the substantive doctrine is not 
quite dead is made by Lord Wilberforce: ‘‘ One may safely say 
that the parties cannot ... have contemplated that the clause should 
have so wide an ambit as . . . to deprive one party’s stipulations of 
all contractual force.... To this extent it may be correct to say that 
there is a rule of law against the application of an exceptions clause 
to a particular type of breach.” But this is a very narrow prin- 
ciple. It obviously does not apply to limitation clauses, for these 
never deprive a party’s stipulations of all contractual force; nor 
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does it apply to cases of “ total breach,” for in these the applica- 
bility of exceptions clauses appears, in Lord Wilberforce’s view, to 
turn on construction.” It appears to be confined to cases in which 
a party in effect says, “I will only perform if I feel like it.’ In 
such cases, if there is a contract at all, the exception clause may be 
disregarded on other grounds than construction. But Lord Wilber- 
force is not strongly committed to this view, for he also cites ** 
without disapproval Atkin L.J.’s statement in The Cap Palos: 
“I am far from saying that a contractor may not make a valid 
contract that he is not to be liable for any failure to perform his 
contract, including even wilful default... .’? * The suggestion that 
there may be some very fundamental breaches for which liability 
cannot be excluded at all is not, therefore, likely to be one of great 
practical importance. But, if the above analysis of the effect of 
affirmation is correct, the substantive doctrme of fundamental 
breach will continue to apply (and may even be extended in scope) 
where the victim of the breach has not affirmed. This point is of 
great importance because, as Lord Upjohn says, “‘ In very many 
of the cases which were cited to your lordships there was no question 
of any election by the innocent party either to affirm or disaffirm 
the contract when the other party had committed a fundamental 
breach. This is because in so many cases... the voyage or journey 
or warehousing contract has been completed before the mnocent 
party gets to know of any breaches of it, and the only course open 
to him is to sue for breach, and he does so on the footing that he is 
entitled to treat the whole contract as at an end... .” * 

From all this it appears that the new approach to the problem 
of fundamental breach has not greatly reduced the area of judicial 
discretion, though it may affect the direction of its exercise. It 
may enable the courts to distinguish more satisfactorily between 
imposed terms and genuine bargains for the allocation of contractual 
risks. However that may be, the concept of fundamental breach 
remains important, for such a breach may bring into operation a 
rule of construction which does not apply to less serious breaches 
and may, especially where the contract has not been affirmed, still 
be decisive as a matter of substantive law. It is therefore necessary 
to ask whether the Suisse Atlantique case sheds any new light on 
the concept of fundamental breach. Here again three points may 
be made. 

(1) Lords Dilhorne and Upjohn distinguish between fundamental 
breach and breach of a fundamental term.5* In the case of funda- 
mental breach, one has to ask whether the breach goes “‘ to the root 
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of the contract.” * In the case of breach of a fundamental term, 
one has to ask whether the term broken “ goes to the root of the 
contract so that any breach of that term may at once and without 
further reference to the facts and circumstances be regarded by the 
innocent party as a fundamental breach.” * It could be argued 
that the distinction is valueless, especially as Lord Dilhorne proposes 
the same test for each concept: has performance become “ totally 
different from that which the contract contemplates ’?? ® But in 
the deviation cases, as Lord Upjohn points out, any breach of the 
fundamental term as to route, “‘ however, for practical purposes, 
irrelevant,’ “ is a fundamental breach. Yet it would be hard to 
say that a voyage actually accomplished after a minor deviation is 
“ totally different from [the performance] which the contract 
contemplates.” Moreover, where the term broken is fundamental, 
the manner of breach is quite irrelevant: thus in the hire-purchase 
cases it has never been thought necessary to show that the finance 
company’s breach was deliberate or reckless. This leads to the next 
point. 

(2) In the Suisse Atlantique case there was general agreement 
on the point that the deliberate nature of the breach is a relevant 
consideration." Thus where the contract creates continuing obliga- 
tions, deliberatenesas may be evidence of “ the other party’s attitude 
towards future performance.” ** Apart from such cases, it could 
be relevant because “it may be possible to say that the parties 
never contemplated that such a breach would be excused or 
limited.” * In these cases, a breach which is not “ total” or 
“ repudiatory ” would not be covered by the exclusion clause, and 
it makes no difference whether this result is based on the view that 
the breach is fundamental or on the view that the clause does 
not apply simply because the breach is deliberate. It does not 
follow that an exclusion clause can never protect a party from 
liability for a deliberate breach. Thus Lord Wilberforce says: 
‘‘ Some deliberate breaches there may be of a minor character 
which can appropriately be sanctioned by damages; some may be, 
on construction, within an exceptions clause (for example, a 
deliberate delay for one day in loading). ... To create a special 
rule for deliberate acts is unnecessary and may lead astray.” © 

(8) The final question is: does the Suisse Atlantique case help 
with the definition of fundamental breach? Once again the speeches 
contain a variety of views. A narrow view is expressed by Lord 
Dilhorne when he says that a breach is fundamental if, as a result 
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of it, performance becomes “‘ totally different from that which the 
contract contemplates.” ® This view is based on a dictum of high 
authority,’ but recent cases (some of which Lord Dilhorne himself 
approves) have in fact gone beyond it: according to one of them, 
fundamental breach does not necessarily produce a total failure 
of consideration.** A second and much wider view is that of Lord 
Reid, who says that he can find nothing to indicate that fundamental 
breach means “ either more or leas than the well-known type of 
breach which entitles the innocent party to treat it as repudiatory 
and to rescind the contract.” This view is not as simple as it 
looks, since the expression “‘ rescind a contract ° is used in many 
senses. It may refer to refusal to render further performance, to 
refusal to accept further performance, to rejection of defective 
performance already rendered, sometimes to simple repudiation of 
liability, and perhaps to other situations as well. Does Lord Reid 
refer to all such situations or must his view be confined, by the 
context, to the first? However that may be, Lord Wilberforce 
clearly distinguishes between the two views "° so far stated as to 
the meaning of fundamental breach, and appears to take the narrow 
view when he says: “ Though it may be true generally, if a contract 
contains a wide exceptions clause, that a breach sufficiently serious 
to take the case outside that clause will also give the other party 
the right to refuse further performance, it is not the case, neces- 
sarily, that a breach of the latter character also has the former 
consequence.” " Lord Upjohn describes fundamental breaches 
as “such as go to the root of the contract which entitles the other 
party to treat such . . . breaches as a repudiation of the whole 
contract.” The difficulties of syntax in this passage make it hard 
to tell whether Lord Upjohn adheres to the broad or the narrow 
view. A third view is expressed by Lord Hodson, who doubts 
“ whether anything is to be gained by analysing the various expres- 
sions which have been used to describe breaches of contract so 
serious as to justify the injured party in throwing up the contract 
if he chooses.”? ™ One wonders whether this is the voice of wisdom 
or a counsel of despair. 

The recent development of the doctrine of fundamental breach 
has been in many ways unsatisfactory. The doctrine was poten- 
tially capricious and may have been an unnecessary source of 
uncertainty in commercial affairs. In the Suisse Atlantique case 
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the House of Lords may have laid the foundations of a more flexible 
and more satisfactory doctrine. The development of this new 
doctrine will quite inevitably raise new problems, but it is a pity 
that the House of Lords has not given us firmer guidance as to their 
solution. Nor has the Suisse Atlantique case contributed materially 
to the solution of old problems, for support can be found im the 
speeches for and against almost every controversial proposition 
on this topic which could have been advanced before the case. For 
the time being, the availability of exception clauses in particular 
cases will be more than ever a matter of guesswork. 


G. H. Trerren. 


No Provision ror Famiies 

So long as judges regard the jurisdiction conferred on them by the 
family provision legislation as anomalous, it is doubtful whether 
any reform will wholly solve the problem of balancing freedom of 
. testation with family responsibility. When this attitude is coupled 
with a new and rigid literal interpretation of the powers of the 
court—the new broom approach *—the situation becomes desperate. 
The present position provides one more example of the point that 
the Law Commission should consider first not the detailed rules of 
law but the judicial approach to such rules. 

In Re Gale* the testator died in 1954 leaving a net estate 
consisting largely of rented property of £16,000. Under the will 
the widow réceived an ánnuity of £2 10s. a week and the right to` 
occupy a furnished house on payment of net outgoings. The residue 
was divided among the children. In 1957 the court made an order 
granting the widow the whole income of the net estate, at that time 
about £500 p.a. As a result of the Rent Act 1957 the income rose 
rapidly and in 1959 was £1,088. In 1959 the trustees of the will 
issued a summons under section 4 of the 1988 Act for a variation 
of the original order on the ground of a “ substantial change ” in 
her circumstances. Cross J. heid that there was buch a change and 
made an order giving her £600 p.a.t The widow appealed and, 
seven years after the original issue of the summons for variation, 
the appeal was dismissed. 

The court agreed with Cross J. that there had been a substantial 
change in her circumstances but went on to lay down that the 
order made in 1957, although of a type quite commonly made, was 
outside the scope of the Act. By section 1 (8) the periodical pay- 
ments shall not be at the annual rate which exceeds the annual 


1 6.9., Re E. [1066] 2 All E.R. 44 at p. 48L 

2 The analogy is that of Harman L.J. complimenimg Diplock L.J. on his keen 
eyesight as a common lawyer surre; an Act i red in this instance 
i by anoen ju . Re [1966] 1 All E.R. 045 at p. MTD. 


Ve eg et A Bn. 
t This sum wes reducible to £500 so long as she received from a daughter the 
inoome of a house of the estate in which the daughter lived. 
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income of the net estate. By section 5 (1) ‘“ annual income ” is 
defined as “ the income that the net estate might be expected at 
the date of the order, when realised, to yield in a year.” By section 
1 (2) the maintenance is to take the form of periodical payments. 
The net effect of these provisions is that the court cannot make an 
order which will give the applicant a variable sum. The proper 
procedure is that, at the date of the order the income of the net 
estate should be calculated. This Harman L.J. took to be 4 per 
cent. of £16,000—£640.° This would be the maximum that could 
be awarded. The order made by Cross J. was close enough. 

While this may be clear, other points are not so clear. First, 
how is the value of the estate to be calculated? Harman L.J. took 
it to be £16,000, but that was the value of the estate in 1954 not 
1957 * and the Act, upon which the court rested its new broom, 
states that the income of the net estate must be calculated on the 
basis of the facts at the time of the order. Secondly, what is the 
date of the order—1957 or 1959? Harman L.J." apparently thought 
it would be 1057, Russell L.J. was silent and Diplock L.J.* thought 
it immaterial to the present case. It is respectfully submitted 
that by construing order to mean not just the original order but 
any subsequent order varying the original some degree of justice 
can be achieved—for example some steps can be taken to avoid 
the effects of inflation. There can be few difficulties in the actual 
administration ° of the estate and Parliament did deliberately choose 
the date of the order rather than the date of death. 

The court was agreed that the great increase in the income of the 
estate did make a substantial change in the circumstances of the 
appellant since her income was directly related to the income of 
the estate. But the widow had managed over the years to save 
£6,000. Harman thought the widow’s thrift irrelevant because it 
was, “ something which she had done for herself and not a change 
in her circumstances from outside.” 1° Russell L.J. however said 
“ These matters arise from a combination of the form of the 
order ... and considerable thrift. But that her circumstances have 
changed substantially cannot I think be gainsaid. Nor do I see any 
justification for the view that a change in circumstances which is 
created or contributed to by the order is outside the section; though 
ordinarily a dependant would not, so to speak, be penalised for 


ë The other judges were not so precise, being content to say that £000 was very 
close to the maximum. 

e The subsequent increase in the velue of the income must have been reflected 
m an incresse in capital value. It is at least likely that values were on the 
wa np ave She Rane Abi TEOT eam Mld: forgo tapes Sear 
order was e. ' 


o B. 4 (1) only allows the court to make an order as respects property the 
income of which is at that date applicable for the maintenance of a yee 
econ Bas . Contrast the m better drafting of s. 4 (5) of the 1058 Act. 
10 At p. 
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thrift.” + While this may be taken 1 to be inconsistent with the 
statements of Harman L.J., it is submitted that the comments of 
Russell L.J. are to be taken to refer to the combination of thrift 
and the impermissible form of order. 

The court further held that the 1957 order was binding on the 
parties. Diplock L.J. distinguished between an irregularity and a 
defect in jurisdiction, holding that the present was an example of 
the former. Russell L.J. said the order was made without 
jurisdiction but nonetheless bound the parties as it was an order of 
the High Court.“ 

In contrast to Re Gale, Re E.1° does not contain much that is 
new but it adds one more name to the list of conflicting authorities 
on the problem of family provision out of small estates, and 
considers the impact of social welfare legislation. The comments on 
this part of the case are unfortunately obiter since the ratio was 
that it was quite reasonable for the testator to make provision for 
the woman with whom he had spent the last twenty years of his life 
and to make no provision for his wife who, as a result of his death, 
lost the £1 a week maintenance which he had been paying her. In 
deference however to the arguments raised Stamp J. went on. 

One of the lines of defence was that the only effect of granting 
an order to the wife would be to relieve the national assistance fund 
pro tanto."* Stamp J." agreed that this would be a reason for 
refusing an application but refused to hold that national assistance 
was per se enough to make reasonable provision for a dependant. 
The purpose of the Act was not to keep dependants above the 
breadline but to make reasonable provision for them. In every case 
the court must first determine what would be a reasonable provision 
for the dependant. Although the point was not raised in the case, 
the fact that the court could have made a lump sum award, which 
would, for example, have enabled the widow to take a holiday, 
is irrelevant. Lump sum awards are not legacies, but an 
administratively convenient way of providing maintenance.1* 

Stamp J. in the conclusion of his judgment made some remarks 
designed to discourage applications under the Act where the estate 
is small.1° This part of his Lordship’s judgment is with respect 
much to be regretted. A claim for provision may on the merits be 
certain to succeed, certain to fail or uncertain. If the claim is 
certain to fail, the plaintiff may be penalised in costs or be refused 
legal aid. But if the claim is certain to succeed, this dubious rule 
apart, why should the courts not be able to achieve justice and 


11 At p. 9511. 12 As by R. B. M. in (1966) 82 L.Q.R. 161. 
18 At p. 90A. 14 At p. 951D. citing Cohen v. Jonesoo [1996] 9 K.B. 1. 
15 966] 2 All E.R. 44. 


16 trast the treatment of the problem in relation to alimony ding suit. 
Rayden, p. 449. But see also ¢ Askew [1061] 3 All ER. 60 at p. 61. 

17 At p. , thus reinforcing the doubts expressed by Theobald, 19th ed., 

. 881, as to the widest consequences of Re hig oad LAN DB: 6085. 

18 Re Vriat [1940] Ch. 920. 19 [1966] 2 E.R. 44 at p. 40B. 
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avoid watching the estate being swallowed up in costs by using the 
same control over costs that they exercise in the case where the 
claim is certain to fail.”? Where the claim is uncertain on the merits 
the estate may be swallowed up but why should the courts opt for 
the solution which prevents justice being done? It is the current 
uncertainty ** of the law which encourages defendants to resist 
claims even when on the merits they are certain to succeed. If the 
law were clearer the parties might be the more willing to agree to 
an order which the court could then sanction. 

The menace, is, of course, the costs of a High Court hearing. 
Even remission to the county court * may not be enough, and one 
might consider the grant of jurisdiction to magistrates’ courts. The 
questions raised frequently concern the rights and wrongs of matri- 
monial or parental relationships and of this magistrates’ courts 
have great experience. The size of an estate should be no obstacle 
since the courts can now award maintenance of £7 10s. a week, 
which at the magical figure of 4 per cent. is equivalent to the income 
from £9,750. It is however, doubtful whether these courts should 
have the jurisdiction in the form in which it is exercised by the High 
Court, in particular as regards the admiasibility of a wide range of 
evidence * and the possibly questionable power of the courts to 
order the burden of the family provision to fall on a particular part 
of the estate.™ 

J. Trury. 


LEGITMACY AND THE Vom MARRIAGE 


“ [T]== child of a void marriage .. . shall be treated as the 
legitimate child of his parents if at the time of the act of intercourse 
resulting in the birth (or at the time of the celebration of the 
marriage if later) both or either of the parties reasonably believed 
that the marriage was valid ’’—Legitimacy Act 1959, s. 2 (1). 
Hawkins v. Att.-Gen.* enabled the judge fully to examine the 
implications of this novel principle in English law for conferring 
legitimacy. 


plaintiff is the sole representative—and thus has the power to settle 
claims against the estate (Trustee 1925, s. 15). P those having 
substantial interests in opposing. tho; Seren 3 should be made defendants— 
end hma subject to the conri s jurisdiction as to cases and not 
just those where the jainit® ia the sole: personal representativa. 

21 6.9., Re Vrint Gh. 920 but in favour of making an order in such cases 
6.9., Re Parry, Sa gooey 1056, and Re Trowell 0.L.Y. Btik 

22 As is proposed in the Family Provision Bil, s. 6, when o value of the net 
ostato is £5,000 or leas. 

23 Re Vrint [1940] Ch. 920 noted by R. B. Moin (IP10) ne 

a Re Simpson ] 2 All B.R. 826, Re Jackson (1052) 2 T.L 

ary sy and Divorce, 1956, Omd. 9678, paras. 1184- 
u recommendation no. 147. O. Kahn-Freund, “ Legiti Act 1059 " 


(1960) 98 M.L.B. 66-60. Lord Keith, 917 H.L.Deb., cols. , Juy 
7, 1989. 
2 [1966] 1 W.L.B. 978, Cairns J. 
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The correct procedure is for the child, by his next friend if an 
infant, to present a petition for a decree declaring that he is the 
legitimate child of his parents.? In nullity proceedings, e.g., arising 
out of a bigamous marriage, the judge may accede to an invitation 
to say that he is satisfied on the evidence that the petitioning parent 
reasonably believed that the marriage was valid, so as to facilitate 
any subsequent proceedings for a declaration of legitimacy. The 
father must be domiciled in England at the time of the birth of 
the child, and the child must be a British subject and domiciled in 
England or claiming property here.® 

As the child is the petitioner, the burden of proving that the 
requirements of the Act have been fulfilled must necessarily rest 
upon the child ‘—he who asserts must prove. Ea hypothesi the 
child cannot rely upon the presumption of legitimacy arising in 
favour of the child of a married woman. However, presumably he 
can rely upon the inclination of the court to find for legitimacy 
rather than illegitimacy if possible, and to find propriety rather than 
impropriety on the part of the parents, or at least one of them. 

In view of the virtual impossibility of proving the exact date 
of the relevant intercourse there may be some difficulty in ascertain- 
ing the material time at which the material belief had to have been 
held.” Presumably this must be resolved on the balance or weight 
of the evidence. 

In accordance with principle, the conduct of the parents is 
admissible on the issue of belief, e.g., lying about a previous 
marriage. In Hawkins v. Att.Gen. the judge said *: 


“ I think that the conduct of people may in some circum- 
stances afford positive evidence as to their beliefs. If all the 
actions of [the father] and the mother were such as to be 
consistent and only consistent with the belief that they were 
free to marry, I think that would be some evidence that they 
believed they were free to marry, though I doubt it would be 
evidence that they reasonably so believed.” 


3 Matrimonial Causes Act 1065, s. 89 (1). If his perents subsequently married 


he cannot proceed for a declaration that he has been | ted by the 
eave en marriage (Matrimonial Causes Act 1965, s. 89 (2) bauran he, may 
y have been legitimate from birth, and that issue must be decided first: 


Sheward v. Att.-Gen. [1064] 1 W.L.R. 724; [1964] 2 All E.R. 8%, 


Ormrod 

Wynn v. Wynn (1064) 108 8.7. 290. 

rae eS aa a (8). Sheward v. Att.-Gen. 1 W.L.B. 
7 P 181; 98) S AN RE 49 at p. 6G, Si Lepre m a B: 


as 


by rd Keith: a7 H.L.Deb., cal. ssi July 7, 
1060. Bat ita to accord with 
e Ormrod J. in 0 Gen Tied) | WL ar [1964] 2 All R.R. 
824 assumed this: ‘'if he can show... .” Of. Bromley, amily Law, 


8rd ed. (1966), p. 278, who expresses a doubt. 

1 Preston-Jones v. Preston-Jones [1951] AO. 801. This b was forcibly 
made in the House of Lords by Lord Denning during the passage of the 
Bill: 917 H.L.Deb., col. 817, July 7, 1989. : 

s [1966] 1 W.L.R. 978 at p. o2. 
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Why the test should be so stringent as that all the actions 
should be only consistent with the belief is unexplamed. Such 
Matters go to weight, not admissibility. 

As for evidence by the parents, the difficulty is that they may 
well be anxious to assert that they reasonably believed that they 
were lawfully married in order to promote or retain their outward 
respectability, and perhaps even more important, to reduce the 
possibility of a prosecution for bigamy, or aiding and abetting 
bigamy. Also, they may be anxious to promote the interests of 
the child to gain a declaration of legitimacy, interests which need 
not necessarily conflict with their own, ¢.g., a third party bequeaths 
property to their legitimate children and they have only this one 
child. Ifa parent is dead his statements are prima facie admissible 
under the Evidence Act 1988; it is possible that the parent may be 
found to be a person interested if proceedings were pending or 
anticipated, though this is unlikely.’ 

The status of legitimacy is no longer the product of a legal 
marriage, it is the product of a moral union. A child is legitimate 
if the parents were married (perfectly proper all along), subsequently 
married (put things right, even if belatedly) or thought they were 
married (perfect propriety again). Therefore in the third category 
the question ought to be whether the parents, or one of them, acted 
honestly, properly, morally, in good faith. This must be a 
subjective matter. Morality must be subjective, it cannot be 
objective. Unfortunately, the Act says that there must be 
reasonable belief. 

In Hawkins v. Att.-Gen. the judge held 1° that the test of 
Teasonableness is an objective one. Professor Kahn-Freund, aware 
of the difficulty, tried to minimise it: ‘‘ The standard is, however, 
not purely subjective: the belief must be ‘ reasonable ’.”’ 1 In 
Hawkins v. Att.-Gen. the evidence was such that the judge would 
have been justified in finding the absence of belief even on a 
subjective basis. It is submitted that it is unfortunate that he 
propounded the objective view. The reasonable man may be a 
useful concept in distributing the incidence of loss, but he has no 
place in family matters involymg moral judgments. Plainly there 
must be some basis upon which to form an honest belief, and the 
more the belief departs from ordinary standards, the more 
‘* unreasonable ”’ the belief, the more difficult it becomes to establish 
an honest belief. The courts still seem terrified of having to make 
pronouncements upon a subjective state of mind,” and cling to 
9 Thirteenth AE Ra the Lew Raform erg Hearsay Hvidence in 


April 1966, Cmnd. 2064, ‘substantial modifications 
au the Aa ioe b7, the Evidence Ac! 16 
966] 1 Ales 978 at p. 988. See also Liversedge v. Anderson [1042[ 
0. 206 a . $00, Lord sugham. 
11 (1060) 28 M. 56, 57-58. 


12 In cruelty aoe c er Uns before it became established that regard must 
be paid to “ this man and this woman ''—Gollins v. Gollins [1064] A.O. 644 
at p. 664, Lord Reid. 
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the medieval approach, i.e., action, not intent. People who are 
not legally married yet believe themselves to be legally married are 
almost inevitably likely to be people of limited intelligence and 
understanding, likely to form opinions and beliefs on evidence which 
would be totally unconvincing and unacceptable to the ordinary, 
educated, reasonable man. The objective test could destroy the 
chance of a decree of legitimacy for the child of honest but ill- 
informed people. The principle of innocence should be adhered to."* 

Suppose that the mistake of the parents was not one of fact but 
one of law (im so far as this can ever be a meaningful distinction), 
e.g., they misunderstood the legal effect of divorce proceedings, or 
they were wrongly advised as to the position by a solicitor or 
other person.!* Happily in Hawkins v. Att.-Gen. the judge did not 
think that the mistake or ignorance of law rule applies to legitimacy 
declarations: ‘‘ I do not accept that extreme view.” 1 However, 
in his view the mistake or ignorance of law necessary to support a 
belief in the legal marriage has to be reasonable. So at least one 
possible false judicial step, by that old dangerous process of analogy, 
has been avoided. Quite a few void marriages occur as a result of 
some genuine mistake or misunderstanding ** of divorce proceedings 
to which one or both of the parents are parties, and it is conceivable 
that a similar mistake or misunderstanding might arise over the 
rules relating to consanguinity and affinity.1" 

ALEC SaMUELs. 


13 Lord Kilmuir L.O. envisaged that the declaration would be obtainable where 
the perents, or one of them, had been mnocent, Paha ignorant of the 


m ent to the iage: 2186 ELL.Deb., col June 16, 1959, and 

H.L.Deb., col. 825, July 7, 199. And Lord Chorley summed up the 
Dia ee i one where there was no fraud by the arate: or one of 
them: 916 EL. . ool. 1184, June 16, 1959. 

Wheat’ ond Stouts PSNT cases R. v. Tolson (1880) 28 Q.B.D. 168, R. v. 
Wheat and Stooks 2 K.B. 119 and R. v. Keng ] 1 Q.B. 285; 
1%3] 3 W.L.B. A BAN E.R. 581 (0.0.A,). 

15 900] 1 WLR 978 


1e Tt is interesting to cbeeree that tly the doctrine of the putative marnage 
in Sootland does not admit af zp the do of law. In Purves’ Trustess 
v. Purves (1805) 22 R. 518 the majo of the judges said (at p. 586): ‘‘ We 
think that theoretically 1¢ is im le to admit thet anyone can be in 
bona fides in violating the positive prescriptions of the statute law, or that 
any civil rights can om. from wooli PN ney Everyone is bound to mow 
as much of the law as is necessary Se ue eee 
relations of life, and it cannot be oad in case that there was a 
sentiment or opinion that such marriages were legal which t have Pofarei 
the parhes to think that they were not diso the law when they entered 
nio gc nearing, Va In Phelp’s Trustees v. , 1988 8.0. 788 at p. 741, 
Lord Jamieson followed this principle and rejected. the argument that there 
might be a distinction between a pomtive statutory prescription and a dubium 
jus. These cases arose out of marriages legally void for consanguinity or 
affinity. The ignorance must be of the existence of the im ent, not merely 
ignoranoe of ibe eh T. B. Smith, Sootland, 1962, pp. 819 and 859. Walton, 

usband and Wife, 8rd ed., 288-294. 

1r Both Lord Kilmuir L.O. and rd Chorley envisaged that the Act might apply 
to marriages void for ity and affinity: 217 H.L.Deb., cols. 824 and 
880 respectively, July 7, 1089. 
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Å ARRANGEMENTS ’? WITHIN THE RESTRICTIVE TRADE 
Practices Acr 1956 


Tue recent judgment of the Restrictive Practices Court in the Tyre 
Manufacturers’ case + must be regarded as one of the most impor- 
tant decisions on the Act of 1956. The case not only establishes 
that the best known of all devices * for avoiding registration in the 
post-Austin era,’ the open price agreement,‘ is within the ambit of 
the 1956 legislation, but also that the meaning of the word 
“ arrangement ” in section 6 is even wider than that attributed to 
it in Basic Slag.” 

The members of the Mileage Conference Group of the Tyre 
Manufacturers’ Conference entered into an agreement which pro- 
vided machinery for collaboration on mileage contracts. A mileage 
contract is an agreement between a tyre manufacturer and an 
operator of a fleet of vehicles, whereby the manufacturer undertakes 
to keep the operator’s vehicles adequately equipped with tyres in 
return for a rate of so much a mile rm by the vehicles, “ the 
mileage rate.” 

The agreement imposed restrictions on members in respect of 
their mileage contract business, the most important being that 
members were not to supply tyres on a mileage basis at a rate 
lower than the lowest rate insisted on by manufacturers at a meeting 
held in accordance with the agreement. That agreement was 
terminated by the members as from July 81, 1961, and therefore 
no evidence was offered on behalf of the respondents when the 
matter was referred to the Restrictive Practices Court in October 
1961. The court accordingly declared the restrictions in the agree- 
ment to be contrary to the public interest and the respondents gave 
the usual undertaking not to give effect to the former agreement or 
to enter into any other agreement or arrangement to the like effect. 

However, in April 1961 a new scheme had been devised for the 
Secretary of the Conference, as a possible replacement of the former 
agreement. This scheme, known as “The Rate Notification 
Scheme,” was in two parts: (1) a compulsory part which required 
members to inform the Secretary of the rates which they had quoted 
to operators; (2) a permissive part which provided for members 
to inform the Secretary of the rates which they were minded to 
quote and for the circulation of those proposed rates by the 


1 [1968] 9 All B.R. 849. 

2 For a discussion of the devices used in an attempt to avoid registration, see 
R. B. Stevens and B. S. Yamey, The Restrictive Practices Court: The Judicial 
Process and Roonomto Policy, pp. 175-180, and V. L. Korah, “' Registrable 


aun he 1 JBL. 1. 

3 (1 L.R. 1 PI, 

4 An ent that the members of an industry shall report to a central 

o tion their price lists, ins at special prices and perhaps other 
ing to costs and turnover. 

5 (1988) L.R. 4 E.P. 116 especially ab pp. 146 and 155. 
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Secretary to all concerned. Any member, having thus received such 
information as to the rates his competitors were proposing to charge, 
could thus revise his originally notified quote. In fact, during the 
period between the latter part of 1961, when the scheme became 
effective, and July 1965 when it was abandoned, each of the 
members took full advantage of the permissive part of the agree- 
ment. Indeed, it was plain from the outset that no member would 
supply such information about his intentions, unless all his compe- 
titors were also doing the same for him. The court’s approach to 
this situation was most realistic °; 
“ We have no doubt . . . that each member would have 
lana it as a reciprocal moral obligation—an obligation 
ise TE pon the honour of the companies concerned, as it 
would have been in personal honour—not to take advantage of 
information which he was receiving from his competitors on 
the understanding that it was given on the basis of reciprocity, 
without himself showing full reciprocity.... The fact that on 
a few occasions certain members found means of secretly 
their obligations does not show that the obligation did 
not exist. Indeed, the concealment, or attempted concealment, 
confirmed that it did exist.” 

The result was that, almost without exception, there was level 
tendering for mileage contracts. The Registrar, therefore, alleged 
that the respondents had entered into an agreement “ to the like 
effect ” to the condemned agreement in respect of which they gave 
their undertakings, so that they were now in contempt of court. 

The court’s first task was to ascertain whether the parties had 
entered into an agreement or arrangement within the terms of the 
Act. The Registrar did not allege that the adoption of the com- 
pulsory part of the scheme constituted a breach of the respondents’ 
undertakings, presumably because, as indeed the court assumed 
that 7: 

‘it may be the true view that an agreement by persons to 


inform one another of which ey ie have quoted,® after 
they have committed es by alge i asta in the 
quotation, does not involve a restriction wi section 6 (1) 


of the Act on the basis that it is not a restriction in respect of 
the prices to be quoted.” * 


This view of section 6 ° would seem to be based on the decision 
in Re Blanket Manufacturers’ Agreement 1° (at a time when the 
Austin 1 approach to registration was still prevalent 1") that a 


$ [1966] 2 All B.R. 849 wi p. 858. T Ibid. at p. 854. 


9 8.68 (1) states that the Act applies where an agreement includes restrictions 
Teepe of ee ee Shose aro l sated in- the future; tense: 
the prices to bo ed, the quantities of good to be produced, eto. 

10 (1 L.B. 1 R.P. 11 (1957) L.B. 1 R.P. 6. 

13 Bes Re Birmingham Associatson of Building Trade Employers’ Agreement 
(1968) L.E. 4 R.P. 
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sanctity of contracts clause was not a restriction within the ambit 
of section 6 (1) because it did not relate to the prices ‘fto be 
charged.” As Lord Evershed M.R. admitted that the matter was 
‘* very largely one of first impression,” 13 it would seem to be an 
equally tenable contention that an agreement requiring the notifica- 
tion of prices which have been quoted is, as viewed from the moment 
when the agreement is entered into, a restriction relating to “ the 
prices to be charged.” * The decision in Blankets might well have 
been different if the matter had come before the court after the 
Basic Slag decision, when the early literal and technical approach 
to registration problems had been replaced by a most realistic and 
purposeful view of the registration provisions. Indeed, the House of 
Lords in Re Newspaper Proprietors’ Agreement, for example, had 
no difficulty, when considering an interpretation point, in holding 
that determined agreements were justiciable by the Restrictive 
Practices Court, although four of the seven gateways in section 
21 (1) begin with the phrase, “that the restriction is reasonably 
necessary ”’ (or “‘ required ”). Certainly it would be unfortunate 
if agreements requiring information about past transactions were 
to be excluded from the ambit of the 1956 legislation for such 
agreements clearly could restrict competition. If a firm’s competi- 
tors are to receive prompt information about prices that it has 
charged, that fact will act as a positive disincentive to the original 
firm to reduce prices, because those other companies will be able to 
reduce their prices before the first firm can make sufficient contracts 
to compensate him for the lower price charged. 

The court had, however, only to consider whether the permissive 
part of the scheme amounted to an arrangement. The parties had, 
in fact, operated the scheme so that, with rare exceptions, a member 
always notified the rate he was prepared to quote. The opportunity 
thus given to other members to modify their rates had indeed 
resulted in level tendering, but the vital question was whether this 
was sufficient to support the Registrar’s claim that there was an 
arrangement. In Basic Slag, the widest of the definitions given to 
the word “ arrangement ” was that of Diplock L.J. who stated 1°; 


“Without attempting an exhaustive definition . . . it is 
sufficient to constitute an arrangement between A and B "P 
A makes a representation as to his future conduct with the 
expectation and intention that such conduct on his part will 
operate as an inducement to B to act in a particular way, (2) 
such representation is communicated to B, who has knowledge 
that A so expected and intended, and (8) such representation 
on A’s conduct in fulfilment of it operates as an inducement, 


13 (1059) L.R. 1 R.P. 271 at p. 283. 

14 Indeed, in the Blanksts case it could be stated with some justification that a 
sanctity of contracts olsuse does affect the price eventually to be paid. 

10 E -R. 4 R.P. 881. 

10 (19838) L.R. 4 R.P. 116 at p. 155. 
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whether among other inducements or not, to B to act in that 
particular way.” 

However, here the respondents had established that there was no 
discussion among them as to whether they should adhere to the 
permissive part of the agreement, no representation as to future 
conduct by any of the parties, and, therefore, of necessity, no com- 
munication of any representation to any other party. Indeed, the 
court was prepared to assume that at the inception of the agreement 
there was no “‘ arrangement.” However, an arrangement in respect 
of the permissive part of the scheme undoubtedly came into exist- 
ence within a short time, in the court’s opinion, for “‘ the members 
of the Group cannot have been, and were not, left in any doubt 
what the others were doing as regards the permissive part of the 
scheme. The knowledge was derived from the conduct of each in 
that he was in fact doing all that the permissive part of the scheme 

. contemplated that he could do.’ 11 

The court summarised its radical and far-reaching approach as 
follows 18: 


** What the respondents are suggesting here is, in effect, that 
the parties . . . can themselves prevent what would otherwise 
be an arrangement from being such by the simple device of 
taking care not to tell one another what they are going to do 
before they start to do it; even though over a period of ao 
thereafter they each carry out a course of conduct involving 
the acceptance of mutual obligations which are implicit if their 
conduct is to achieve its ony point and purpose, and carry 

- it out in the knowl and peters of the knowledge that the 
others are all doing likewise, and can be expected so to do. 
A a tie ie nein ce es 
if they had each said to the other in advance: ‘ We shall do 
this, if you also do this.’ ” 


This interpretation of the word “ arrangement ” is considerably 
wider than that adopted in Basic Slag for, in the court’s opinion, 
an arrangement can be based on “‘ actual and continuing conduct.” 
This may represent a most realistic approach, but it might have 
the result of bringing within the ambit of the Act situations where 
there is no “‘ arrangement ” in the strict, plain meaning of that 
word. With the qualification that the court did state that it would 
not have drawn the inference that the undertakings were broken 
merely because there was much level tendering after the former 
agreement had been abandoned,’® might it nonetheless still be 
possible to construct the existence of an “‘ arrangement ” (if the 
court’s interpretation be correct) out of the pricing policy of business 
organisations in the oligopolistic market situation. In such market 
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conditions, each company is under a powerful inducement not to 
adopt an aggressive price policy because, if it did so, it would 
provoke a response from the others to the detriment of each of the 
small group of firms. In such a case, might the Registrar be able 
to say that each party has carried out a course of conduct (not to 
reduce his prices until after the price leader has done so) and that 
he has done this ‘‘ in the knowledge and because of the knowledge 
that the others are all doing likewise.” ° A wide definition of the 
word ‘‘ arrangement ” may be realistic but it could thus cause the 
Restrictive Practices Court considerable difficulties. 

Even if the interpretation given to the word ‘‘ arrangement ”’ 
by Megaw J. cannot be extended thus far, because, for example, 
there was an “ agreement framework ” in the case, the decision 
nevertheless illustrates that the Restrictive Practices Court is rapidly 
approaching one of the most difficult problems in antitrust enforce- 
ment: whether uniformity of prices in itself is to be attributed to 
collusion amongst ostensible competitors or the economic preasures 
in the oligopolistic situation. In many cases the Registrar’s sole 
proof of collusion will be uniformity of prices which may result from 
competitive pressures in the oligopoly situation. If the American 
experience is any guide,™ the task of distinguishing between oligo- 
poly conditions and collusion as the cause of damped down price 
competition will be one of the most difficult problems which the 
court will have to face. 

Having come to the conclusion that the arrangement was “ to 
the like effect ”?” 1 Megaw J. found that the breaches of undertaking 
were contempt of court and ordered each of the companies to pay 
£10,000. Identical fines for all the companies would seem to be a 
better approach than that adopted in Galvanised Tanks * m 1965 
where varying fines were imposed on the eight firms there held 
to be in contempt. In that case, the court took into account, inter 
alia, the overall financial position of the company, a doubtful con- 
sideration which would mean that, if the company has to reduce 
dividends or retentions, shareholders m a diversified firm would 
suffer more than a specialised company, even though the offence 
committed was no different. 

The court emphasised that the amounts were small because the 
companies believed that they were acting within their undertakings 
on the basis of legal advice taken in 1961 (before Basic Slag). 


20 Bee the Monopolies and Restrictive Practices Commission Report on the y 
and Erport of- Pnenmatio: Tyres, 480-481, and B. 8. Yamey, ‘' The 
M Commission ri on Üi and Tobacco ™ (1961) M.L.R. 
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However, Megaw J. warned that the consequences in future might 
be more severe ‘‘ because, in the light of the lessons of this case, 
a contention that the dangers of playing with fire were not realised 
might not fall on sympathetic ears.” * To this warning might be 
added that of the court in Galvanised Tanks * that in similar cases 
in the future the court would have no hesitation ‘‘ in requiring that 
proceedings should be instituted to render accountable any indi- 
vidual . . . who appeared to have participated in. . . a breach of 
undertaking ° and ‘“‘ the punishment would not necessarily be 
merely financial.” 

The Tyre Manufacturers case therefore represents a notable land- 
mark im the enforcement of the 1956 Act. It not only continues the 
realistic approach to the enforcement of the registration provisions 
that commenced with Basic Slag, but also carries that approach 
considerably further, with the court’s insistence that the relevant 
consideration is what has been achieved, and not how it has been 
achieved. This may create difficulties in the future, but the result 
is that the enforcement of the Act of 1956 is steadily becoming more 
effective and purposeful.** 

Prree G. WHITEMAN. 


By WHom Dors a Company Pramir? 
Tue law relatmg to the criminal liability of corporations is not 
remarkable for its clarity. In its origin an offshoot of vicarious 
criminal liability, it attamed the status of a general principle of 
criminal law without much regard to such niceties as the basis upon 
which it is imposed or the policy ends which it serves. Although 
said to be personal liability, corporate criminal liability was 
frequently imposed in respect of the actions of persons enjoying a 
wide delegated authority over some aspect of corporate affairs, 
rather than an authority of primary constitutional sort.1 Hence, 
there has always been a possibility that the lime between vicarious 
liability and corporate liability could be blurred.? No satisfactory 
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distinction has yet emerged.* Judge Chapman, in R. v. Stanley 
Haulage Ltd.,* probably came closest by stating that a corporation 
could be held liable where the authority held by the officer in 
question was managerial, and where his decisions over the relevant 
aspect of corporate affairs could be made without further reference 
to any superior. 

The Divisional Court has had occasion to reconsider the matter 
in two recent decisions. In John Henshall (Quarries) Lid. v. 
Harvey," adopting a version of the alter ego theory of corporate 
representation, the court spoke of imposing liability where some 
person of the status of a director, managing director, secretary or 
other responsible officer was involved. In Magna Plant Lid. v. 
Mitchell * the court again dealt with the vexed question of determin- 
ing who was a responsible officer of the corporation. The appellant 
corporation was convicted by the magistrates of the offence of 
“ permitting ” a person to use a motor-vehicle on a road when all 
the parts and accessories of the said vehicle were not maintained 
in a safe condition.’ The vehicle, while under hire to another firm, 
lost a rear wheel as a result of retaining studs having come out. A 
front wheel was found to have a number of deficient bolts. Having 
earlier discovered the defect, the company before the hiring sent 
the vehicle to its maintenance department for repairs. Someone in 
that department purported to have done the work. The depot 
engineer had thereupon given a certificate that the machine was 
roadworthy. Thereafter it had been let out on hire. It had been 
held that ‘‘ permitting ” requires either actual knowledge or such 
knowledge of circumstances that the company could be said to be 
reckless whether an offence was committed or not.* The justices 
felt that they could impute the knowledge of the mechanic to the 
company “‘... because the company had effectively handed over 
their responsibility for ensuring the roadworthiness of their vehicles 
to . . . the foreman or depot engineer.” ° Lord Parker C.J. 
disagreed. A corporation could only be held liable for the knowledge 
of responsible officers. Neither the mechanic nor the depot engineer 
enjoyed such a status. Corporate liability is to be imposed for 
“ . . . the acts of responsible officers forming the brain, or in the 
case of an individual, a person to whom delegation in the true sense 
of delegation of management has been passed.’ 1° 


3 Welsh, “ The Criminal! Liability of i ad (1946) 62 L.Q.B. 845 
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There are thus two cases in which corporate criminal liability 
may be imposed. It may be imposed in respect of actions com- 
manded by the board of directors as the brain, or by a responsible 
officer enjoying managerial functions. The problem im the latter 
case is to identify, first, what may be termed a managerial function,’ 
and, secondly, who may be said to be a responsible officer. Here 
the law is distinctly vague. In the present case, no elucidation of 
the managerial structure of the appellant company was ventured. 
Is the distinction between the status and functions of the depot 
engineer and the transport manager in D.P.P. v. Kent and Sussew 
Contractors % or the branch manager in Moore v. I. Bresler Lid.¥ 
or the transport manager in R. v. Stanley Haulage Lid.” sufficiently 
clear materially to assist the courts? If the underlying purpose for 
making the distinction were clear, it would at least assist the 
inquiry. Is corporate liability essentially more than a disguised 
form of vicarious liability ? 

At any rate, it would seem that the Divisional Court mtends to 
adopt an analysis similar to that employed in R. v. Stanley Haulage 
Ltd. and The Lady Gwendolen. Thereby, a corporation could 
be held liable for the actions of some person enjoying a formally 
delegated authority over some aspect of the corporation’s business; 
provided that it was in fact primary in character. But the analysis, 
ignoring as it does the policy reasons underlying liability, remains 
inexact. Furthermore, in the search for a responsible officer, there 
is surely a danger that the court is attaching undue weight to labels. 
A single director may well have less voice in corporate affairs than a 
departmental manager. The duties of the secretary may well be 
purely ministerial. The ‘* brains’? and ‘ hands’? dichotomy 
essentially represents vivid journalism. It is not a substitute for 
analysis. 

L. H. Lxicex. 


AUSTRALIAN Views ON PERSONAL INJURY DAMAGES 
Ir is interesting that at a time when English judges are taking more 
notice than ever before of decisions of courts in other common law 
jurisdictions, their Commonwealth brethren are showing new confi- 
dence in refusing to follow English judgments which they consider 
to be wrong in principle. Nowhere is this movement more marked 
at present than in Australia. As recently as 1048, the High Court 
of Australia deliberately adopted ‘‘ a wise general rule of practice 
that in cases of clear conflict between a decision of the House of 
Lords and of the High Court, this court, and other courts m 
Australia, should follow a decision of the House of Lords on matters 
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of general legal principle.” 1 The House of Lords was envisaged 
as the ultimate fount of the common law and it was thought 
desirable in the interests of certainty that its decisions should in 
general be regarded as conclusive. But in 1968 in Parker v. The 
Queen,? the court found it necessary to stress the freedom which 
the rule leaves it not to follow a decision of the House. Recently 
they have found cause to do so again. In Skelton v. Collins ? they 
have refused to accept the decision of the majority of the House of 
Lords in H. West & Son Lid. v. Shephard * that in a personal 
injury action damages under the head of loss of amenities of life 
should be an ‘‘ objective ” estimate of “‘ the actuality of the depri- 
vations of the ordinary experiences and amenities of life,” thereby 
disregarding the fact that the plaintiff was and would remain in a 
state of unconsciousness.’ In the course of so deciding the High 
Court has made clear how lower Australian courts should regard 
the rule of precedent.° ‘‘ I think it follows from Parker’s case that 
we should depart from the statement in Piro’s case that where there 
is a clear conflict between a decision of the House of Lords and the 
High Court upon a matter of general legal prmciple, other courts 
in Australia should follow the decision of the House of Lords in 
preference to the High Court. ... Where, however, there is no 
decision of the High Court on a question that arises in some other 
Australian court and a decision of the House of Lords is directly in 
point, the court which is called upon to decide the question will no 
doubt follow the decision.” 7 

The question of the proper basic premise upon which to build 
a coherent set of principles relating to the assessment of nan- 
pecuniary damages is as profound as any at present facing the 
courts. The answer is not made easy by the variety of solutions 
already propounded by different judges, nor by the constricting 
force of accepted precedents. The problem posed m H. West & 
Son Ltd. v. Shephard * raises the issue in an acute form, and there 
will be many who will be interested to know that all save one 
member of the High Court preferred the views of the dissentients, 
Lord Reid and Lord Devlin, together with that of Diplock L.J., in 
Wise v. Kaye,’ to that of the majority. As in the English cases, 
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the Australian court was much preoccupied by the propriety of 
drawing an analogy to settled rules for damages for loss of expecta- 
tion of life. All the members of the court treated the lime of cases 
culminating in Benham v. Gambling 1° as establishing that loss of 
expectation of life of itself gave rise to a claim in damages, but that 
those damages should be severely limited. But their views on why 
that result was justified differed. Kitto J. accepted the reasoning 
of Viscount Simon that “ the thing to be valued is not the prospect 
of length of days, but the prospect of a predominantly happy life,” 
and that “ a tribunal which awards under this head a sum running 
to more than a few hundred pounds must be failing to perform its 
function in accordance with law, because it purports to have what 
it cannot possibly have, namely, a satisfaction that the selected 
sum of money is fair or reasonable, or appropriate, as compensation 
for the loss of a balance of enjoyability as to which no man can 
have any idea whether it would have been great or small.” = 
With this Owen J. and apparently Taylor J. agreed. Windeyer J. 
was more doubtful. He expressed misgivings about some of the 
reasoning believing it to be the product of the confines set by earlier 
cases, but was prepared to accept Benham v. Gambling as an ipse 
divit of the law.” He would have preferred to see the law developed 
upon an entirely “ subjective’ basis: solace for a condition 
created.4 Menzies J., who ultimately dissented, saw Benham v. 
Gambling as imposing an arbitrary rule “‘ designed to keep within 
limits the claims of estates of dead persons.” * 

In the view of the majority, there was no logical distinction to 
be drawn between the “objective ” assessment of damages for loss 
of expectation of life and for loss of amenities. In both cases a 
limited amount should be awarded. Any further sums should be 
added only on a “‘ subjective ” basis, in recompense for the victim’s 
appreciation of what he has lost. Kitto J. was careful to give his 
view that if this further assessment was necessary, the judge “‘ is 
not tellmg the jury to regulate the damages by reference to the 
effect which the injury is in fact likely to have upon the particular 
Plaintiff’s happiness. But he is directing them to weigh the 
probable effect of the injury in making the plaintiff’s body & 
less effective instrument, or unavailable as an instrument, for 
the attaining of ends which, but for the injury, he might reason- 
ably have been expected to pursue, and so to make an allow- 
ance proportioned to their estimate of the whole significance 
of the change in relation to the plaintiff’s opportunities for the 
living of life.” ** He thus sought to escape the need to consider 
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the extreme imponderables of a wholly “ subjective °” approach, 
and so to meet criticism of those who see the only possible approach 
in the idea that a man’s life is a possession of his that can be valued 
in money. 

This part of the decision in Skelton v. Collins is not the only 
point of departure from English precedents. The whole court also 
refused to accept that in assessing the loss of future earnings only 
the shortened period of life left to a victim after his accident should 
be taken into consideration. The Court of Appeal so decided in 
Oliver v. Ashman.'® Taylor J., who gave the leading judgment on 
this point, did not consider that the right of an injured plaintiff to 
recover damages for the loss of a measure of prospective happiness 
operated to displace or destroy his right to recover damages for 
economic loss resulting from his diminished earning capacity. In 
his view, the precedents on which the Court of Appeal relied did 
not compel them to such a view. Moreover, the result produced 
an anomalous situation vis-a-vis the claim of dependants under the 
Fatal Accidents Act.1" 

In sum, Skelton v. Collins manifests the High Court’s mature 
appreciation of circumstances m which uniformity of the common 
law must needs bow before such considerations as the desirability 
of the particular rule in question and differences in social and eco- 
nomic conditions. ‘‘ Various circumstances locally known as 
existing in any community such as welfare services, pensions, 
hospital aid, sick pay, rates of wages and so forth, are taken into 
account directly or indirectly, deliberately or unconsciously, by 
judges and juries when assessing damages for personal injuries. 
Uniformity and solidarity of law throughout the countries inhabited 
by British peoples may up to a point be good in themselves. But 
too much store can be set upon uniformity of law when it operates 
in conditions which are not uniform.’ 4 

W. R. CORNISH. 


Tae Scorpz# or THE Law oF ProreRTY Acr, SECTION 62 


Drserre the wide interpretation which Farwell J. gave to section 6 
of the Conveyancing Act 1881 in International Tea Stores Co. v. 
Hobbs,’ his approach has been regularly approved and followed in 
cases brought under the corresponding section 62 of the Law of 
Property Act 1925.2 The fact that Cross J. found himself able to 
distinguish the case when recently faced with a situation which he 
admitted to be ‘‘ strikingly similar ’’ * makes it necessary to recon- 
sider the accepted scope of the section. Although it has been 


16 ] 1 Q.B. 887. 7 80 A.L.J.R. 490 at pp. 490-491. 

18 [bid. at p. 497, Windeyer J. 

1 [2908] 2 Ch. 1s. 

2 , m particular, Lewis v. Meredith [1918] 1 Ch. 570; Whete v. Williams 
1 K.B. 740; Wright v. Macadam [1949] 2 All E.R. 565. 

3 2 All E.R. 282 at p. 288. 


Vou, 28 20* 


574 THE MODERN LAW REVIEW Vou. 29 


recognised since Hobbs’ case that an advantage enjoyed by permis- 
sion may mature upon the occasion of a conveyance into an 
easement by virtue of section 62, two principal limitations upon 
the scope of the section are recognised. These were re-stated by 
Jenkins L.J. in Wright v. Macadam + as follows: (a) the section 
will only apply where the right in question is one known to the 
law °; (b) the section does not operate where it is clear that the 
advantage enjoyed prior to the conveyance was of a purely 
temporary nature.’ 

It was the former restriction which Cross J. invoked when he 
distinguished Hobbs’ case in Green v. Ashco Horticulturist Ltd." 
In the latter case the first plamtiff had enjoyed three consecutive 
leases of a greengrocer’s shop in Wimbledon High Street. The first 
of these, a fourteen-year lease, had been granted in 1981. The 
second lease (of similar duration) began in 1945; while the latest, 
a twenty-one-year lease, was entered into m 1959. Throughout 
the period 1981-89, the landlords had permitted Mr. Green to use 
a passage, not part of the demised premises, which led from the 
High Street to an entrance at the back of the shop. The evidence 
showed that he had used this passage to bring stock into his shop 
and, at least until 1958, for the purposes of loading and unloading 
a small delivery van. Two restrictions were placed upon Mr. Green’s 
use of the passage. First, it was only open during working hours; 
and secondly, he was only allowed to use the passage im so far as 
his use did not interfere with that of the landlords, who also used 
the passage in the course of their business. The action arose out 
of the plaintiffs’ claim that the privilege which Mr. Green had 
enjoyed over the passage had matured into an easement by virtue 
of section 62 of the Law of Property Act on the occasion of the 
conveyance in 1945. (At the time of the action the landlords had 
assigned all the premises concerned, including the reversion on the 
shop, to the defendants and Mr. Green had assigned the remainder 
of his term to the second plaintiff.) 

The issue with which Cross J. was faced was whether the 
privilege which Mr. Green had enjoyed before the conveyance of 
1945 was capable of maturmg mto an easement by virtue of section 
62. Although the learned judge admitted that since the decision 
in Hobbs’ case the precarious nature of the privilege which Mr. 
Green had enjoyed could not be regarded as a bar to the operation 
of the section, he nevertheless considered that the limitation of 
the advantage to the exigencies of the landlords’ own business was 
fatal to the plaintiffs’ claim.* Purporting to apply the first limita- 
tion recognised by Jenkins L.J. in Wright v. Macadam,’ he held 
4 [1040] 2 AN BR. 666. 5 Ibid. at p. 570. 
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that “ the section can only operate if the kind of user relied on 
could have been the subject of a grant of a legal right.” 2° 

Whatever the merits of this approach, it constitutes a refinement 
of the rule as previously recognised. In previous cases where this 
limitation has been relied upon to defeat the operation of section 62, 
the courts have been content to consider whether the right claimed 
is one known to the law and have not been concerned with the 
character of the user upon which the claim has been based. For 
example, in Burrows v. Lang™ the court declined to apply the 
section where the claim concerned the use of an artificial water 
course which required repeated action on the part of the servient 
owner if the necessary level of water was to be maintained. Again, 
in a recent case the Court of Appeal found that a right of protection 
from the weather could not arise by virtue of the section.1* In both 
cases the claim was rejected because the right concerned was not 
known to the law. Adopting the same approach im the present 
case, it might be said that the right claimed (a right of way) is one 
well known to the law and should therefore pass under section 62. 
However, Cross J.’s more rigorous formulation, under which both 
the legal character of the right claimed and the nature of the user 
before conveyance are subject to examination, must be welcomed. 
The learned judge was rightly impressed by the fact that if he had 
allowed the use of the passage to mature into an easement by virtue 
of the section, Mr. Green would have got “ a larger legal easement 
than the privilege which he has in fact been enjoying.” In 
one sense the section does this already, as it is acknowledged to 
convert mere personal advantages, enjoyed by permission, into 
legal rights capable of indefinite duration. But to have allowed 
the claim in this case would not only have crystallised the privilege 
into an easement but also enlarged its scope. 

In the course of his judgment Cross J. also noted a dictum of 
Ungoed-Thomas J. in another recent case, Ward v. Kirkland,™ to 
the effect that an advantage enjoyed prior to conveyance will pass 
under section 62 even where the permission was granted upon (and 
limited to) each occasion of user.?° It is respectfully suggested that 
such a proposition finds no support in previous authorities and that 
it is hard to reconcile with the second limitation upon the operation 
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of the section recognised by Jenkins L.J. in Wright v. Macadam," 
to the effect that the section does not apply to advantages of a 
purely temporary nature enjoyed before conveyance.“ It would 
seem that a grant of permission limited to a single exercise of the 
advantage concerned would fall directly within this limitation. 


Suaon ROBERTS. 


A EE aA 
18 This limitation was first recognised in Birmingham, Dudley and District 
Banking Co. v. Ross (1887) 88 Oh.D. W5. 
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Human Law anb Human Justice. By JULIUS STONE. po 
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Tms is the second volume of Professor Stone’s triology (now completed 
by the publication in 1966 of Social Dimensions of Law and Justice), which 
constitutes a new, amplified, re-thought and re-written version of his Province 
and Function of Laxo (1946). It 1s much more than what is commonly meant 
by a new edition. Professor Stone and the colleagues and assistants to whose 
help he pays tribute are not the men to overlook serviceable material, and the 
scholar will find vast wealth of matter new and old in the text and footnotes, 
wealth which, as we have come to expect from Professor Stone, is made easily 
available by admirable indexing, cross-indexing and tabulation. (Let the 
user note that for the full expansion of titles in the Indexes and Tables 
reference must often be made to the introductory List of Abbreviations.) 
To the present reviewer it seems to be better ordered, more coherent and 
with fewer digressions, than the old work. Still more important, ft gives us, 
especially in the concluding chapters of this second volume, more of the 
author’s own mature thought. Minor criticisms can of course be made. 
The statement of the facts in Donoghue v. Stevenson omits the essential 
fact that Mrs. Donoghue was not herself the purchaser of the gingerbeer. 
And Professor Stone’s style, though copious, is sometimes clumsy and his use 
of metaphors not always felicitous. But these are minor paints. 

Professor Stone still holds that the main fields of study for Jurisprudence 
are three, namely: Law and Logic (or Analytical Jurisprudence), Law and 
Justice (or Theorles of Justice, or Critical or Censorlal or Ethical Jurispra- 
dence), Law and Society (or Sociological or Functional Jurisprudence). 
This second volume accordingly opens with a chapter on “Early Horizons of 
Justice” followed by a series of chapters each of which is concerned with 
a particular line or lines of thought on the problem of Justice and focuses 
critical attention on the work of some characteristic writers. Thus, the 
section dealing with “Natural Law to the Eighteenth Century” picks out: 
Plato, Cicero, Augustine, Avicenna, Averroes, Abraham ibn Daud, Moses 
Maimonides, Aquinas, Duns Scotus, Suares Grotius, and some eighteenth- 
century writers leading to the final aridity of Christian Wolff. The contrac- 
tarians and the political writers receive little notice—Marsilins and Althustus 
are not mentioned at all, Locke only incidentally, and Rousseau gets only three 
passing references. On the other hand, we welcome the account of the 
important contributions made by Arab and Jewish thought. Professor 
Stone, although wholeheartedly committed to the quest for Justice, has little 
use for natural law as a guide. It offers too many ambiguities; we can 
distinguish some nine meanings of the word “nature” and nine meanings 
of the word “law,” which by combination would give eighty-one meanings for 
“ natural law,” to which must be added some further meanings that have been 
given to an independent hyphenated something called “ natural-law.” “Natural 
law thinking, in whatever age and under whatever form, is essentially an 
assertion of faith in a standard of values rather than demonstration.” For 
Professor Stone, the idea of natural law has served human thought as a 
“vessel” carrying through the ages the idea of justice and “the various 
criteria of justice,” but tt is not necessary to our thinking about justice. 
“ Jewish theory of law has some of the marks of natural law, in so far 
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as man, his position, rights and duties are held within a transcending order 
revealed by the divine word as interpreted by man’s reason,” but neither 
the prophets nor the rabbis found it necessary to interpolate a mediating 
system of transcendental, objective, universal, demonstrable norms between 
the divine and the human. Justice, for them, was to be found by the learning 
and reasoning of the scholars of each generation. (We particularly thank 
Professor Stone for the delightful story of Rabbi Elieser at pp. 27 to 28.) 

The themes of the following chapters are: Metaphysical Individualism 
(Kant, Blackstone and the “Anglo-Natural Rights of Man”); Hedonist 
Utilitarianism (Bentham); Social Utility (Ihering); Social Solidarity (Dugult) ; 
Neo-Kantlan Social Idealism (Stammler, Nelson) and Neo-Hegellanism 
(Kohler); Revived Natural Law, Catholic, Protestant and secularist (John 
Wild), some existentlalists, and the modern confrontation of Natural Law 
with Positivism (Fuller); Uncommitted Relativism (Radbruch, who is discussed 
at length with admiration and affection, but not uncrttically); Pragmatism 
(Pound, on whom Professor Stone from his long personal association 
contributes some valuable elucidations). 

In two concluding chapters Professor Stone sketches out his own views. 
He rejects, ag did the Rabbis, the idea of absolute criteria of Justice indepen- 
dent of time and place, but he believes that precepts for each generation can 
be found by consideration of the constant and the changing elements in 
nature and in human experience. On p. 841 he writes: “For men in the 
industrialised West at the present stage of history, there have emerged from 
the Interplay of man’s nature and potentialities with his environment, of 
indtviduals with each other and with thelr cultural settings, of theories of 
Justice with ‘the common sense of justice,’ certain material precepts of Justice 
which we regard as indubitable for our generation of men and in this sense 
quasi-absolute,” and he proceeds to expound and explain nine such precepts of 
his own offering. The critic might of course comment that these are arbitrary 
inasmuch as they are not proved by demonstration or supported by statistics. 
Any statement by one man of propositions which he believes to be acceptable 
to a large and ill-defined group must in this sense be arbitrary, but propo- 
sitions advanced after study, discussion and reflection by so learned a 
scholar as Professor Stone will deserve serious consideration. 

Professor Stone offers us also the notion of historically-won “enclaves” 
of justice in the practice of particular societies or groups of societies. These 
“enclaves” are areas of consensus and convergence of thought which include 
not only the “ quast-absolute” but also further precepts not yet sufficiently 
clear or secure to merit that title. Finally, he reminds us that “theories of 
justice” emanate from, are condtHoned by and in thelr turn have effect on, 
the “enclaves” of justice among a particular group at a particular time. 

These are important thoughts, too big for discussion within the limits of 
a review. The present reviewer would make just one point. The word 
“ Justice” can be used (as Aristotle observed) in a wide sense, covering the 
whole virtue of law, or in a narrow sense, indicating a particular virtue which 
must be combined with others to achieve complete excellence, Gerechtigkeit as 
distinct from Reohtssicherheit and Zweokmdssigkeit, and Gerechtigheit in 
turn may be taken as simply equality or as something more. At some points 
in this volume it is not clear in which sense the word “ justice” is being used, 
but perhaps the fault lies not with Professor Stone but with whatever author 
he is discussing at the moment. He himself sees justice as a particular 
virtue whose claims may be opposed by, for instance, the need for national 
survival (of. p. 851). For him the notion of equality is pert but not the 
whole of the idea of Justice, but, beyond formulating his “quast-absolute” 
precepts for justice in our society in our time, he does not further define. 
He suggests (p. 822) that the idea of Justice “seems to give sense to” legal 
and foristic work “just as the idea of beauty does to artistic work.” This 
stimulates further thought. Is there perhaps a relation between justice and 
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Zeweckmassigkett comparable to that between beauty and function in works of 
art? 

For fall appreciation of Professor Stone’s vision of law we must read all 
his three volumes. But “the evaluating activities of the study of Justice must 
go along with the descriptive activity of sociological Jurisprudence,” and the 
present volume is indispensable for anyone who wishes to think about justice 
and to know what others have thought about Justice. 


A. H. CANTBELL. 


Tur Law or RESTITUTION. Rosert Gorr and GARETH JoNES. 
[London: Sweet & Maxwell. 1966. lxxix and 508 and (biblio- 
graphy and index) 82 pp. £5 10s. net.] 


Tunarr years ago the American Law Institute in its Restatement of the Law 
of Restitution presented a challenge to all common law Jurisdictions: to 
accept the concept of unjust enrichment as the basis upon which to rest a 
variety of rights not explicable in terms of harm suffered or promises broken. 
In England, where a tendency to regard “quasi-contractuel” claims as 
historical aberrations to be tolerated only in confinement was much fostered 
in the first quarter of this century, the response has been wary, though some 
Judges have indicated their attraction to the American theory. Now 
Messrs. Goff and Jones have done the thing best calculated to alter this some- 
what cool reception. With high courage, but fortunately also with erudition 
and clarity of style and analysis, they have produced a book which demon 
strates the extent to which existing rules of English law can usefully be 
related to and developed from the unjust enrichment concept. 

Their debt to the Restatement is clear. Not only do they start from the 
same basic premise and define its scope by reference to a number of supple- 
mentary general principles, but their analysis proceeds by reference to the 
factors which render an enrichment unjust rather than by reference to the 
historical development of causes of action. In this last they are indeed more 
consistent than their model, since the Restatement adopts a primary division 
of rights deriving from common law and equity. Goff and Jones draw on both 
these sources, and also on admiralty and mercantile principles, and on statute. 
Differences of origin are never clouded, and there is much valuable informa- 
tlon about the evolution of principles in different courts, but these matters 
are properly reflected only in the secondary divisions of the text 

There is another striking distinction from its American counterpart: the 
book is essentially a statement and not a restatement. It supports its general 
principles by a detailed discussion of existing English rules. The former are 
expounded in the opening chapter. The essence of the theory is the presence 
of a benefit to the defendant at the expense of the plaintiff. The variety of 
forms which that benefit may assume is analysed. The authors take the 
view that a plaintif claiming in respect of services rendered or goods supplied 
must show that the benefit was freely accepted (but they have perhaps 
too readily assumed the presence of free acceptance in the crucial case, 
Oraven-Hlks v. Canons Itd.). They discuss a number of general principles 
which may prevent a restitutionary claim arising, ¢.9., because the benefit was 
conferred officlously, or as an out-and-out gift, or in submission to an honest 
claim (to which rubric they seek to restrict the rule concerning non-recovery 
of money paid under a mistake of law). It is through these limiting factors 
that some substance is given to that elusive adjective “unjust,” and the 
discussion of them may do much to allay the fears of the “well-meaning 
sloppiness of thought” school. In the introductory section the authors explore 
the relation of restitution to contract and to property. It would be possible 


580 THE MODERN LAW REVIEW Vor. 29 


AO ADDE T PE er bY calma wae ere reel ey 
in neture. The authors take a narrower view. “Only . 
Seger eles pe ce cg e E ON er 
ment” fall within thelr province (p. 88), a statement which deserves further 
elaboration. It enables them to deal with constructive trusts and special 
extensions of the notion of property by tracing rules, and to suggest a test 
(should there be priority over an insolvent defendant’s creditors?) on whith 
proprietary claims might be extended in relation to restitutlonary claims now 
regarded only as personal. This is a useful contribution to discussion of an 
area of law which has so far developed with marked lack of coherence. 
will not permit more than a brief sketch of the contents of the 
body of the book, but it is important to indicate tts wide scope. There are 
three main sections. The first end longest deals with claims for benefits 
acquired directly from the plaintif. These are divided by reference to the 
fector rendering the enrichment unjust. The first is mistake. Separate 
chapters emphasise how different rules have emerged for different kinds of 
benefit: money, chattels, services, land and other transactions. The second is 
compulsion. This covers relief from transactions for duress, undue influence 
and other unconscionable conduct (admiralty rules as to salvage agreements 
may surprise the uninitlated); clatms for contribution (equitable and maritime 
principles make interesting comparison); and cases where persons secondarily 
Hable have discharged Habilities of others primarily liable. The chapters on 
necessity contrast the inhibited attitude of the common law with the broad 
rights of maritime salvage. And the last part of this section deals with the 
consequences of ineffective transactions: where contracts are vold for want 
of authority, mistake, incapacity, end so on. Claims for restituHon consequent 
upon frustration and breach are also considered. This is ground familar to 
contract lawyers. It is refreshing to consider it apart from questions of the 
validity of the preceding transaction. But there is always a danger in 
emphasising the separation of the two of disregarding their dependence: is tt, 
for example, the most satisfactory solution to the problem of «lira vires 
transactions to suggest that Sinclair v. Brougham be reversed so as to allow 
a restitutonary claim š personam (p. 822)? 

The second main section deals with benefits acquired from a third party. 
The most important portion is a discussion of the principles of subrogation 
and allied rights. But the concept of attornment, cases of intervention 
without right, and avoidance of fraudulent and voluntary dispositions and 
preferences also find a place. The third section comprises benefits acquired 
through the defendant's wrongful act: tortious, criminal or in breach of 
fiduciary relationship. Finally there is a discussion of a number of defences to 
claims for restitution. The authors argue the inadequacies of estoppel and press 
for acceptance of change of postition on the lines laid down in the Restatement. 
' A few omissions in this great variety of information suggest themselves: 
equitable relief against penalties and clogs on mortgages merit attention under 
the head of relief from unconscionable bargains (Chap. 10). Special reference 
to charities is needed in the discussion of trusts which do not exhaust the 
beneficial interest (Chap. 24). The chapter on breach of fiduciary relationship 
(Chap. 85) omits reference to the trustee’s accountability for director’s fees. 

It is not often that this Review can proclaim the emergence of a new 
“subject,” but Goff and Jones have done much to confer such a status on 
restitution. They are in advance of orthodox English thinking, much after 
the manner of Anson, Pollock and Kenny in thelr day. How far their 
heterodoxy will come to be dignified by the name of reform will depend a 
great deal on the acceptance and promulgation of their ideas by law teachers. 
When syllabuses come to be revised the place which restitution is to be 
afforded must now receive the attention it deserves. The problem is not 
an easy one: many clatms for restitution arise only when there is an atypical 
element present in a transaction governed by some other branch of the law, 
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so that the subject as a whole is not easy to expound to a new student. It 
la well sulted to postgraduate work. A first introduction perhaps comes 
best in a course on contract, enough breathing space being allowed for 
restitution to be scented as a separate concept. At the moment the book 
is clearly causing some perplexity in academic circles. The library of one 
ancient university bas classified it as Criminal Law. The library of one 
Inn of Court has refused to take it at all. It is therefore with added 
pleasure that one can report that it has already received judicial 
commendation ([1966] 2 AD E.R. 118). That is undoubtedly the fate it 
deserves. 


W. R. Conmwisn. 


Do MANGELFREI Liersreunc Bem Kaur BEWEGLICHER SACHEN. 


By Evcen Dwærsica Graue. [Heidelberg : Verlagsgesellschaft 
“ Recht und Wi ” mbH. 1964. 408 pp.]. 


Tuts book is a comparative study of liability for defects of title and quality 
or fitness in the law relating to the sele of goods. Everyone is in accord 
as to what is a perfect performance of a contract of sale on the part of the 
seller. He should make a complete delivery of proper goods at the proper 
time and, generally speaking, should make the buyer owner of them. There 
may be doubts as to whet are proper goods, though there is less difference on 
that score than formerly among the various legal systems. Much more serlous 

t persists as to the remedies for defective performance or 
complete faflure to perform. The author of this book Js principally concerned 
to examine the remedies for failure to give a good title and, more especially, 


general right to perfect performance, to which they seem now to present 
obstacles. In order to achieve his purpose the author felt bound to subject 
to an exhaustive historical examination the law relating to the sale of goods 
in all the more significant systems, including the common law, and also the 
most recent attempts to achieve uniformity on a regional or international 
The result is an excellent and characteristically German example of 

the way in which comparative study can serve the needs of legal dogmatics. 
The English reader has the initial task of bridging the gap between 
civillan and common law methods of thought; that the task should be necessary 
is the more astonishing in a part of the law which has most to do with inter- 
national trade. An Engish lawyer who is familiar with the law of the 
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Corpus Juris will find that he has taken only the first steps to complete under- 
standing of the civiHan position. It will be best to enunclate certain 
fundamental assumptions that are at variance with the common law. 

Not only is the normal contractual remedy specific performance, but no 
use comparable to that of English law is made of breach as grounding a claim 
either to payment of damages or to rescission. These two assumptions are 
closely interlocked. In principle an obligation arises from agreement and 
can be discharged only, in terms of the agreement, by performance, or by 
Separate agreement. In the Roman law of the classical period, when only 
a money Judgment could be obtained, a way out was found by treating joinder 
of issue in an action as a novation achleved by agreement between the parties. 
It was only in post-classical law that spectfic performance became a possible 
remedy; but once that had happened, it was natural to treat it as the normal 
remedy, for which an award of damages might be substituted only if perform- 
ance became impossible or if the plaintiff preferred it. So far the difference 
between the civil law and the common lew is not very great. There is a 
presumption in favour of specific performance in the former, whereas in 
the latter the presumption is in the favour of damages, both presumptions 
operating in a rather narrow field. But German law, which has been most 
relentless in working out the implications of Roman law, has made further 
advances, the most relevant of which for the present purpose is an interesting 
example of the way in which what in England would be left to the voluntary 
action of the parties, as reasonable business men destrous of continuing to do 
business with each other, is in Germany turned into rules of law. For the 
Civil Code allows a buyer of generic goods to insist on defective goods being 
replaced by a fresh delivery of proper goods. Where the contract is not for 
the sale of goods but for “work” the employer may demand the removal of 
any defect in the quality of the work. But the Civil Code has no corresponding 
provision in relation to the sale of specific goods. The author’s solution, as I 
understand it, is that the mere absence of any means of spectfically enforcing 
such a duty does not prevent the duty from arising; for the whole trend of 
development in Germany, as elsewhere, is in favour of tmposing a general 
duty of perfect performance. At this point he alludes to the fact that 
in English and American law the dutles incumbent on the seller are not 
as a general rule specifically enforced. He very properly rejects the common 
German view that the distinction between specific performance and damages 
corresponds to that made by German law between the duty to perform and 
the duty to make good a warranty. Both remedies are means of enforcing 
a duty to perform, though an award of damages does so indirectly by deter- 
rence. I am not entirely convinced by this line of reasoning, for although 
the common law provides an alternative remedy by way of damages, that 
remedy, as will shortly be explained, is not normally available in German lew. 
There is more substance in the argument that even if the duty of performance 
cannot be enforced, the seller cannot call for correlative performance by 
the buyer without proving the adequacy of his own performance. 

That breach does not extinguish obligation demands further consideration. 
Indeed breach of contract is not expressly dealt with in the German Civil Code. 
As a generalised concept it is peculiar to the common law. Instead of 
enunclating a general lability for non-performance, the Code deals with 
delay in performance and defective performance. The former cannot be 
discussed here. The latter falls within the scope of the law of particular 
contracts and is highly specialised in relation to the sale of goods. It is, 
to an English mind, strangely complicated by the survival of the aediHcian 
remedies, the actio redhibitoria and the actio quanti minoris, neither of which 
awards damages to a buyer. For the former that is obvious. The buyer 
merely gets his money back on returning the goods; in the latter he can 
merely deduct from the price a proportionate reduction of the value. Damages 
are recoverable only if the seller acted in bad faith or if he expressly 
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warranted a particular quality or fitness. In other words, the aedilician 
remedies, because they rest merely upon defects in the goods, while they form 
an exception to the general principle of no lability in contract without fault, 
hardly go beyond rescission. They work, as it were, within the contract and 
not as a consequence of its discharge. Oddly enough, the tendency in English 
law is in the same direction. The tmplied conditions and warranties of the 
Sale of Goods Act are terms of the contract, and, according to the most 
recent development of all, even the lability for fundamental breach has come 
to be regarded as something bargained for and not imposed from outside by 
the law. But, whatever may be the breach, tt is subjected to principles which 
epply to all contracts. 

There are of course special rules for sales of goods in English as in 
German lew, but they seem to be more especially designed to keep trade 
moving rapidly. The law of sale, however, as it appears in the German Civil 
Code, was buflt up round the sale of specific goods. This was to a great 
extent a hangover from Roman law, in which, according to the orthodox view, 
the contract of sale did not cover agreements for the delivery of wholly 
unascertained goods. In English law, on the other hand, as long as specific 
goods were the normal objects of sale no warranties were implied. They came 
to be implied as the natural meaning of sales of unascertained goods came 
to be closely examined. The result has been that the rules relating to the 
sale of specific goods have remained rather unsatisfactory, though not in 
precisely the same way as in German law. 

A comparison of the German law with the common law governing the 
sale of goods brings out very clearly the well-known tendency of the former 
system, derived from Roman law, to think in terms of contract types, and 
the more generalised nature of Contract law in the common law system. Much 
more surprising, and apparently out of character, is another contrast. The 
common law is generally thought to resemble the Roman law of the classical 
period in its emphasis on actions, whereas in the civil law the actions have 
given way to the substantive rules and principles which have grown round 
them. Here however the roles are reversed. There is no longer any trace of 
the forms of ection in the common law relating to the sale of goods whereas 
the civil law, especially in Germany, can hardly be understood without the 
aediliclan actions. 

The natural terminus of the author’s argument would seem to be something 
fairly close to a generalised liability for breach of contract as developed 
in the common law; though, for practical reasons, the aedilician actions must 
be retained, at least for the time being; and that, as he shows, is the general 
tendency of the various uniform draft codes which have been or ere being 
adopted. 2 

The author moves with assurance in a number of laws from Babylon to 
the present day, and not least in the common law system. His style is lucid 
and the arguments well marshalled. The more advanced student will find in 
his book not only an admirable conspectus of a difficult subject but also a 
stimulus to independent thought. The only criticisms I would make are 
that, along with an exhaustive presentation of the materials for comparison, 
the comparison itself might have been made more explicit, and that, in 
preparing for the general reader what started as a Habiktationssohrift 
addressed to his fellow experts, he might have tempered the wind by explain- 
ing at greater length the nature of the problems and the terms in which they 
are expressed. 

F. H. Lawsow. 
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Cormerr & SKONE James oN Coprzicut. Tenth edition. By F. E. 
Sxonz James and E. P. Sxone James. [London: Sweet & 
Maxwell. 1965. xliii and 779 and (index) 56 pp. £7 10s. net.] 


Coprricut, Mopren Law anb Practice. By P. F. Canrer-Ruck 
and E. P. Sxone Jawes, edited by F. E. Sxonx Jams. 
[London: Faber & Faber. 1965. 640 pp. (with index). 
7 gns. net. ] 

Tur first of these two books is too familiar and well established among that 
section of the legal profession which concerns itself with copyright to call for 
a detailed review. It is sad to have to record the death of the senior editor, 
Mr. F. E. Skone James, who has edited this book since the publication of 
the sixth edition in 1927, and who was so well known and universally held in 
esteem, by those concerned with copyright matters both in this country and 
abroad, as our leading expert in this complicated, though in some ways 
fascinating, field of law. His son collaborated with him in the ninth edition, 
and did so again in the present edition, which bears all the marks of that 
careful preparation, deep knowledge and attention to detail, which the 
profession has learned to associate with the name of Skone James, both father 
and son. 

The main developments since the last edition, which appeared in 1958, 
have, as is pointed out in the Preface, been in the international field, and these 
are duly incorporated in the work, including the text of the two new Conven- 
tions of 1960 and 1961, dealtng with the protection of television broadcasts, 
and the protection of performers, respectively. The main changes in the 
book, apart from bringing tt very fully up to date, have been changes in 
form rather than content. In particular, the book now adopts the increasingly 
popular method for large professional textbooks of heving numbered para- 
graphs which are used also for reference and cross-reference. Headnotes 
have been substituted for marginal notes, thereby, tt is thought, improving 
the general appearance of the text. The section on “paasing-off” has been 
rewritten, but the editors still adhere, probably rightly, to thelr previous view 
that a title of a Hterary work is not capable of possessing copyright unless 
it is sufficiently lengthy to have had labour in construction as well as in 
choice expended upon it. There is also a short section added on the subject 
of “ malicious falsehood.” The editors have decided, in the interests of keeping 
the book down to a reasonable size, not to reprint the Commonwealth statutes 
which have appeared in earlier editions. They do, however, still retain the 
text of the United States Copyright Act. 

In view of the concern which the subject of piratical broadcasts from 
beyond territorial waters has aroused, it seems a little surprising that the 
editors have not seen fit to expand the very brief indirect reference to this 
topic contained in the note to paragraph 555. It is also a pity that rather 
more space is not given to the working of the Performing Right Tribunal, 
and the decisions on a number of important matters which have been handed 
down by that Tribunal. The editors content themselves with referring to the 
fact that the decisions of the Tribunal are referred to in Owrrent Law, but no 
account whatever is given of the content of those decisions in the present text. 
This does seem rather a lost opportunity. Also, in view of the length and 
complexity of this work, a more thorough system of cross-reference would be 
valuable, ¢.g., the paragraphs dealing with an assignment beginning on p. 189, 
do not croas-refer to the further full discussion of this topic to be found on 
p. 865. These, however, are minor points, and do not seriously detract from 
the value of this new edition, which will be extremely welcome to all prac- 
tttioners in this field, to whom this work is and will remain, so long as it is 
so expertly re-edited, the indispensable tool of their trade. 

The second of the above-named books, is new, and is of a rather different 
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scope and character from Copinger. It is stated that tts primary purpose is 
to provide a reliable, comprehensive and readable work on copyright sufficient 
to fulfil the needs of all who are in any way concerned with the printed 
media or the propagation of the arts. It is also hoped by the authors and 
editor that the book will provide a complete reference book for the elucidation 
of those legal questions which so frequently arise in the realm of literature, 
dramatic art, film production, television, music, painting, photography, 
architecture and advertising. 

It would seem, therefore, that the book is almed not only at professional 
lawyers, but also, and probably primarily, at the ley-reader who finds himself 
concerned with copyright matters arising out of his professional or business 
activities. Like most attempts to bridge the gap between the needs of the 
professional lawyer and those of the layman, this book tends to fall between 
two stools. 

Looking at it from the point of view of the layman, it is both too complex 
and detailed and follows too closely the pattern of the lawyers mode of 
exposition and layout, to serve as an effective key to the understanding of 
our copyright law. In particular the authors are far too fond of expounding 
the law by doing little more than setting out verbatim the actual words of 
the Copyright Act 1956. This kind of exposition, it is thought, will be found 
leas than {lluminating to the layman who really wants to be given a simple 
gulde to the meaning and effect of the provisions of the Act, rather than a 
statement of the exact wording of the Act. 

On the other hand, from the point of view of the legal practitioner, the 
book is hardly a subetttute for the new edition of Copinger, since it contains 
a much briefer and leas searching treatment of many important aspects of 
the subject. Although the book (including the index) extends to 640 pages, 
2 considerable portion of this consists of the full texts of the Copyright Acta 
1911 and 1956 (which are set out in a completely unannoctated form, with no 
cross-references to the text of the book itself) and of the Brussels Copyright 
Convention of 1948 and the UNESCO Convention of 1952. This book, there- 
fore, despite the fact that it contains much accurate and useful information, 
is unlikely to commend itself to the legal practitioner, who already has at his 
disposal the fuller and more thorough treatment to be found in Copinger. 
As the price of the two books is approximately the same, it is difficult to see, 
therefore, how the new book can be regarded from the professional angle as 
a serious rival to the older one. It must accordingly be Judged on the contribu- 
tion that it can make to the wider public interested in this field of law. 
Unfortunately, netther the price nor the treatment of the subject seems likely 
to render the book very attractive to the Inquiring layman. It would surely 
have been better if the authors had concentrated on producing a short layman’s 
guide to copyright rather than a Janus-like work of this sort, which is not very 
happily geared to the needs either of the lay public or the professional 
lawyer. 

Deans Liorn. 


CRI AND PUNISHMENT IN Berran: THe PENAL SYSTEM IN THEORY, 
Law axb Pracrice. By Nemu Warrer. [Edinburgh: 
University Press. 1065. xiii and 867 pp. (with mdex). 70s. 
net.] 

Tux time when the appearance of a new book on penology was something of 

an event is not long ago. Of recent years they have followed each other in 

rapid succession, and some of them give the impression that the main reason 
for thelr production has been the author’s desire to cash in on the present 
interest in problems of punishment which derives largely from the mounting 
statistics of crime. The present volume certainly does not fall into this 
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category. Dr. Walker, who succeeded Dr. Max Grunhut, one of the most 
eminent figures in penology of recent times, as Reader in Criminology at 
Oxford, has quickly established his position as a shrewd and unconventional 
observer of the criminal field, and has taken a prominent part in the education 
of the general public in matters of penology through his journalistic work, 
particularly as a broadcaster. This more substantial, and in some ways rather 
heretical, contribution to the subject, is very welcome. It contains a great deal 
of information, some of which is only available to those who are p 

to do a good deal of digging in oficial reports, and elsewhere. It contains 
a great deal of shrewd and objective analysis, some of which at any rate is 
not likely to receive general acceptance. It contains a good deal of Dr. 
Walkers own philosophy, and sometimes rather opinionated reactions to 
currently held views in penology. Dr. Walker’s opinions, seting that they 
come from a man who, on all matters of importance, makes up his own robust 
mind, are likely to give rise to fertile discussions. He ts described on the 
cover of his book as “an uncommitted observer,” and certainly he appears 
to have come to penology after working in other fields. (He is the author of 
Morale in the Civil Services.) Indeed, it is claimed for htm that he is neither 
sociologist, psychologist nor lawyer. It is certainly clear enough that he 
is not deeply versed in criminal law, at any rate English criminal law. As 
to the other subjects, I am not qualified to Judge, though I suspect that the 
positon is much the same. As to criminal law, he has equipped himself 
sufficiently to be able to handle penological problems effectively, and the 
mistakes in criminal law which he makes from time to time are not sufficiently 
serious to invalidate the penological argument, though they might prove 
misleading to a non-legal reader. One cannot but admire the enthusiasm and 
intellectual energy which have enabled the author to obtain such a firm grasp 
and understanding of his subject so quickly. 

The plan adopted by Dr. Walker in his survey is first of all to sketch In 
the legal structure, both on the substantive and the procedural side (40 pp.). 
The pattern of this survey is unorthodox, at any rate to the conventional 
student of criminal law, but in the course of it Dr. Walker makes some 
telling criticism of the often archaic character of our law, which incidentally 
is only too well known to lawyers. Dr. Walker is uninterested in history. 
This is particularly obvious in this part of his work, but it is also noticeable 
throughout. Indeed, this is one of the main defects of his book—the passing 
reference to John Howard is concerned with his advocacy of religious 
instruction to prisoners; Lombroso receives even shorter mention, indeed, 
the reader is presumed to know all about him; and other leading personalities 
in penoclogical thought and practice are ignored altogether. 

Part II, which is concerned with Explaining and Predicting Crime, provides 
a clear and interesting account of what has perhaps been the most fruitful 
work in modern penology, both within this country, and, more particularly, 
tin the U.S.A. It will be especially useful to students. 

Penologically, Part III—the System of Disposal—is the core of the work 
(80 pp.). After a short general introduction, Dr. Walker provides an 
admirable descriptive analysis of the existing methods of dealing with 
criminals. The period since the end of the war has been very much one of 
experimentation on the part of the Home Office, perhaps more than was 
altogether safe in an area of human activity where stability has tts value. 
The result is a complicated situation which is here elucidated with commend- 
able clarity. It is not surprising that the section on juvenile offenders is 
appreciably longer than that devoted to adults. 

Part IV is concerned with Sentencing which very properly has been 
receiving greater attention from the judges of recent years (50 pp.). As 
Dr. Walker makes plain in his useful discussion at the end of this section, 
this subject, which one might have expected to be the centre of practical 
attention years ago, is only in its beginnings and research into the effectiveness 
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of different types of sentence has hardly reached the stage at which it can 
be properly described as scientific. It is in this part that Dr. Walker deals 
with theories of punishment—retribution, redress, deterrence and correction— 
which are conventionally discussed at the outset in most books an penology. 

In his final Part (60 pp.), Dr. Walker discusses the special problems raised 
by the mentally abnormal, by women, and by recidivists—logically, juveniles 
might have been expected to figure here, too. There has, of course, been much 
discussion recently over the desirability of matntaining the system of preventive 
detention for recidivists, which has been characterised by the usual British 
amalgam of horse-sense and sentimentality. I had hoped for a shrewd and 
objective analysis of this problem from Dr. Walker, but he has little to gay 
beyond what has appeared in the newspapers. In a short Epilogue the author 
attempts an assessment of the existing trends and Hkely developments in 
British penology. On the whole, however, this is a recapitulation of points 
which have been brought out, and underlined, in earlier chapters, and does 
not take us any further. 

Attention should be drawn to the exceptionally full bibliography of 
articles which have appeared tn the British periodicals, mostly during the 
post-war period. It is a formidable list, and nothing could indicate more 
clearly the amount of attention which is being currently given to this subject 
in this country. There are a number of references to the American literature, 
but the Continental periodicals are not mentioned. As far as I have been able 
to observe, the references to penological work published before 1900 or, indeed, 
to books concerned with the work of the pioneers, could be counted on the 
fingers of one hand, which seems unfortunate, if only because Dr. Walker in 
his Epilogue refers to a tendency to return to the outlook of the nineteenth 
century. The Index is also unusually full, a valuable feature in a volume of 
this kind, and follows the modern usage of indicating, where appropriate, the 
sort of information which will be found on the particular page referred to: 
this is often very helpful. 

CG 


Soctan Drrznce. A Modern Approach to Criminal Problems. By 
Marc Ance. With a Foreword by Lron Rapmnowicz. 
Translated by J. Witson. [London: Routledge & Kegan Paul. 
1965. x and 282 pp. 82s. net.] 


STupixs IN Pznotogy. Dedicated to the Memory of Sir Lionel Fox. 

Edited by Manum. Lorez-Rry and CHARLES GERMAIN. [The 

e: Martinus Nijhoff. 1964. xi and 289 pp. 22.50 
pane 


SCANDINAVIAN STUDIES IN CemMINOLOGY. Volume 1. With a Fore- 
word by JOHANNES ANDENAES. ndon: Tavistock Publica- 
tions. 1965. 226 pp. 40s. net. 


Tax library of the criminologist grows apace and the rate of increase 
is likely, if anything, to accelerate still further as penal policy and questions 
of treatment of offenders are studied, as they must be, on a comparative 
basis, M. Marc Ancel, a distinguished French judge and leading member 
of the International Penal and Penitentlary Foundation, expressly states that 
he has come to his view on the “ Social Defence” movement as the result of 
reflections on different modern systems of reaction to crime. English lawyers, 
being pragmatists almost to a man, have never concerned themselves much 
with the theoretical foundation of their work which seems so greatly to 
exercise the minds of their Continental confreres—ieast of all those concerned 
with the prevention and treatment of crime Yet they must realise that 
without the backing of some influential “school” Propagating a coherent 
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system there can be Httle expectation of thorough-going reform on the 
Continent and in this new addition to the International Library of Sociology 
and Social Reconstruction the foundations of “a modern approech to criminal 
problems ” are not only persuasively argued, but explained in terms which are 
common to all and indeed owe a lot to the conception of individual 
responsibility and individual treatment evolved in the practice of this country. 

M. Ancel is also one of seventeen contributors to the memorial volume 
for Sir Lionel Fox, whose work es Chairman of the Prison Commission has 
done much to develop and continue the ideals of the lamented Alexander 
Paterson. As one of Fors former colleagues at many international gatherings, 
he considers a subject which must, of late, have been much in the Prison 
Commission’s mind: the replacement of capital punishment by a substitute 
sentence. The view that this must of necessity be more inhuman than the 
evil tt avoids is rejected with scorn in thls short paper which shows that 
the moderate doctrine of the “New Social Defence” movement as set out 
in his larger work is not as far removed from the realities of penological 
institutions as it might seem and perfectly capable of coming up with note- 
worthy suggestions based on principle. Another essay which might be studied 
with benefit by all concerned with the administration of justice in this country— 
the more so since the author is U.N. Advisor on the Prevention of Crime 
and the Treatment of Offenders—is Professor Lopes-Rey’s analysis of the 
present unhappy prison situation in three major countries, where the word 
“ obsolete” occurs constantly in relation to England, but is blamed not only 
on the prison administration, but also on “bad judicial policy.” 

While the memorial volume, as befits the man to be honoured, is concerned 
with problems of penology, the new series sponsored by the Scandinavian 
Research Council for Criminology and published simultaneously in two 

in Oslo and London is mainly intended to familiarise readers here 
and in the United States with the results of recent research projects under- 
taken in Denmark, Norway, Sweden and Finland. The Scandinavian approach 
is closer to the British one and the import of the ten essays assembled in 
the first volume is strictly practical, ranging from investigations into “hidden 
delinguency” and “self-reported crime” (among adults and juveniles) to 
recidivism (among sex offenders on the one hand and homicides on the other) 
and an analysis of the misleading impression conveyed by newspaper reports 
of crime. If the present selection is a guide to future volumes, the serles 
Soandinavcian Studies in Oriminology should be very welcome in this country 
for comparison of research results and the stimulation of parallel or even 
joint international investigations on carefully selected topics. 

H. A. Hmn. 


POLICE AND GOVERNMENT. By Grorreey MarsmaLL. [London: 
Methuen & Co. 1965. 158 pp. 21s. net.] 


Grorrary Muarswatt’s book provides yet another illustration that the best 
writing on English constitutional law is now done largely by political scientists, 
not by lawyers. The author inquires into the constitutional status of the 
police constable, the crux of which is the reletion between police and the local 
police authority and the Home Secretary. He is concerned to dispute the 
proposition that the constable is in no wey answerable to the local police 
authority for the manner in which be keeps the peace. He shows that this 
was not the nineteenth-century view or practice and he traces the proposttion 
to Fisher v. Oldham Oorporation [1980] 2 K.B. 864. Of course he is correct 
in saying that a decision that a police authority is not vicariously liable for 
a wrongful arrest by a policeman does not entall a rule that police are 
independent in all matters appertaining to law enforcement and keeping of 
the peace. Beyond that Dr. Marshall shows how Wills J.’s dicta in Stanbury 
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Y. Hweter Corporation (which influenced McCardie J. in the Fisher case) were 
based on a reading of Beven’s Negkgence which failed to take account of 
the well-founded distinction which this American author was recognising to 
exist in the United States between sovereign acts and private or corporate 
ones: this is a new and perceptive comment 

The author then combs parliamentary sources for the practice about local 
and parliamentary responsibility. Next he subjects the evidence and report 
of the Willmk Committee to searching scrutiny. He shows how the Home 
Office evidence and the Committee report failed to come to grips with this 
problem of accountability. He analyses in detall the Police Act 1964 He is 
dissatisfied with its faflure to provide any machinery for investigatng any 
complaints against the police by independent bodies and he makes workable 
proposals based on American practice for independent inquiries into some 
police practices. He disposes of the myth that questions of law enforcement 
are non-political: fascist public meetings, nuclear disarmament demonstrations 
and police methods in the Stephen Ward triel are invoked. He brings out 
just how much discretion, from issues of governmental expediency and public 
policy downwards, there is in law enforcement. Having rejected the analogy 
between the judicial function and the police function, he contends that 
the methods used in policing, and the enforcement of the law (but not routine 
decisions on prosecutions), should be open to “effective challenge by the 
public and their elected representatives issuing when necessary in police 
authority directions.” 

One can dispute the odd detailled point. The analogy between Nottingham 
No. 1 Area Hospital Management Comesities v. Owen and Fisher's case at 
p. 58 is unjustified; Norman Skelhorn, ac, was never Solicltor-General 
(p. 106). This is a well-argued case for greeter accountability of the police 
which all constitutional lawyers should read. 

Harry Srarer. 


Hauierr’s Conveyancinc Preceprnts. By V. G. H. HALLETT, 
u.A.(Oxon.) of the Inner Temple and Lincoln’s Inn, Barrister- 
at-Law. don: Sweet & Maxwell. 1965. lvii and 1885 
and (index) 95 pp. £12 12s. net.] 


Cowvxyamome may be aptly described as the art of articulation, and this 
new major work of general conveyancing precedents is indeed a welcome, 
one-volume, masstve rock amid the shifting sands of practical complexities and 


appropriate savings in accordance with the law. 

Six principal sections of the book embrace Conveyances, Leases, Mortgages, 
Settlements, Wills and Registered Land respectively, and each contains 
comprehensive notes for the dreftsman, individual clauses and precedents. In 
addition, the work deals in a similar fashion with a wide variety of other 
matters such as Acknowledgments; Appointments; Assents; Covenants; 
Declarations; Mortgages; and Vesting Deeds and Assents. 

Well over a thousand relevant cases are incorporated and dealt with 
throughout the work, and appropriate statutory provisions are printed at 
length in their authoritative form. 

There are no less than ninety-eight Precedents of Conveyances in respect 
of unregistered land dealing with both freehold and leasehold property where 
the vendors or purchasers are absolute beneficial owners, personal repre- 
sentatives, trustees for sale, tenants for life or statutory owners, partners, 
mortgagors, mortgagees, joint tenants, tenants in common or companies. 
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As regards leases, after dealing with the relevant provisions of the 
Stamp Act 1801; Law of Property Acts 1922 and 1925; Landlord and Tenant 
Acts 1997 and 1954; Agriculture Acts 1947, 1958 and 1968; Agricultural 
Holdings Act 1948; Rent Act 1957; Housing Acts 1957 and 1961; and Finance 
Acts 1942 and 1968, there follow some hundred draft clauses relating to 
parties, consideration, parcels, easements, terms and periods, rent, as well 
as covenants, agreements and provisos relating to both Jandlord and tenant. 
In addition, there are some twenty-two precedents regarding flats, houses, 
shops, offices, factories, building agreements and leases, agricultural tenancies, 
and an estate duty lease. This latter type of lease should be at a rack rent 
and regard had to section 85 (2) of the Finance Act 1959 and, as the learned 
author emphasises (at p. 581), is useful for estate duty reasons in the case 
of ownership of valuable freehold property in which a person resides. Were 
the owner to give the freehold to, say, his son, and then continue to remain in 
actual occupation of the property, no estate duty would be saved on his 
death, however long he might live, because he would not have been excluded 
from the property as required by section 2 (1) (0) of the Finance Act 1904 
and incorporated enactments. On the other hand, however, if the father 
gave the property to his son who then granted his father a lease at a rack 
rent in the form of the precedent, the father would be enjoying the property 
for full consideration in money or money’s worth and his retention of actual 
occupation must accordingly be disregarded for the purposes of section 
2 (1) (0). 

The section on mortgages deals comprehensively with first and other 
mortgages and charges of both freeholds and leaseholds as well as life polictes; 
transfers of mortgages; and receipts and reconveyancrs. 

There are more discretionary, tax and estate duty settlements than in any 
comparable work, the relevant precedents having been used in practice in 
substantially the same form as set out in the book. Similarly, the notes and 
forms in the Wills section give special attention to their tax and estate duty 
effect in the case of bachelors, spinsters, engaged persons, married persons, 
widowers, widows and business men. 

The part devoted to Registered Land is a major feature of the work and 
covers more than two hundred pages of useful material and reliable precedents 
to meet the needs of practitioners in this vastly important branch of modern 
conveyancing. 

Although the book may well be somewhat advanced and too specialised 
for undergraduate law students generally, tt should undoubtedly have a wide 
appeal not only among those actively concerned with practical conveyancing 
problems and matters but also to everyone professionally engaged in the 
preparation and perusal of the appropriate deeds and documents. The price 
of twelve guineas is not high for over thirteen hundred pages of text, 
especially as the cost is far less than the fee normally chargeable to both 
the Vendor and the Purchaser in the case of one single and relatively short 
and straightforward Conveyance in respect of most modern house properties. 


M. R. Rosser Davs. 


Tue Lecar Asrrcrs or Business. Sixth edition. By H. R. Lıcmr, 
don: Sir Isaac Pitman & Sons. 1965. 868 pp. (with 
imdex). 20s. net.] 
Tue LEGAL Aspects or Inpustry AND Commence. Third edition 
(revised). By W. F. Frank. [London: Harrap & Co. 1964. 
280 pp. (with index). 12s. 6d. net.] 
Born books are written for students taking courses run by professional bodies, 


where law is only one of several subjects, and probably the most remote to 
the students. For them it is also a subject of comparatively minor tmportence 
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when they come to follow their occupations. Authors of books for these 
students must therefore be concise and readable, concentrating on what is 
essential to give students a bird’s eye view, just enough to make a bell ring 
when confronted with a question that should be referred to a solicitor. 
Both authors have done reasonably well They have on the whole steered 
clear of the twin dangers of the shallows of generalities and the rock of 
sophistication, which beset those introducing a branch of scholarship to, at 
best, persons interested in something practical and training for an occupation 


ground which alone makes law comprehensible and interesting. All this has 
to be supplied by the teacher, probably in an evening class where he fights 
on two fronts—the student's fatigue and limited ability to think and express 
himself. He is grateful for the help of books like those here reviewed, which 
largely relieve him of dictating notes. But even so the work is pretty hope- 
less. One cannot help doubting whether the whole concept of this type of law 
teaching is not misconcetved. Would not clerks in banks, shipping and other 
commercial offices be far better trained if instead of bothering them with the 
concepts of common law and equity and about criminel and civil courts, they 
were told in a matter of fact manner what is a cheque or a bill of lading and 
what snags they might expect when handling them? In this way the material 
would be kept within the confines of the students comprehension and 
experience. Some genuine working knowledge would be imparted, the little 
attempted could be thoroughly discussed—and an author genuinely interested 
in law would be asked to write not a wide survey which he knows is largely 
useless but an explanation of a few narrowly defined subjects of real use to 
his readers. 
O. C. Guas. 


INTERNATIONAL CO-OPERATION IN LiticaTION. Europe. Edited by 
Hans Smrr. Columbia University School of Law. Project on 
International Procedure. [The Hague: Martinus Nijhoff. 
1965. xxxiv and 486 pp. 58.80hfl.] 


and proof of law. Every chapter is the joint work of an expert in 
the law in question and an American lawyer. AN contributions follow 
basically the same pattern of arrangement, although a few inexplicable 
deviations have not been avolded. The most outstanding contributions are 
those on English, French and Italian lew. The first, the work of Master 
I. H. Jacob, is a complete and magisterial treatise on the topic which makes 
the reader look forward with high hopes to the text book on civil procedure, 
which according to well-informed sources we may goon be able to receive from 
his pen. Similarly the long essay on French law by Professors Herzog and 
Smit as well as thet on Italian law by Professors Cappelletti and Perillo give 
a great deel of most valuable information and will prove most beneficial to all 
users. The level of the other contributions differs. The article on German 
law (by Oesterheld and Smit) contains a number of inaccuracies, as, 9, 
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the essertion that a German notary is expected to devote his full time to 
his notarial activities (p. 209), but will undoubtedly prove helpful because 
the contents of the Ordinance on Judicial Assistance in Civil Litigation of 
1956 have hitherto not been summarised in English. Ireland end Luxembourg 
are the only two Western European countries whose laws have been omitted. 
One may well wonder whether the underlying assumption thet Irish law is 
broadly identical with that of this country and the law of Luxembourg with 
that of Belgium is really justified. 

The volume opens with a short essay on the law of the U.S.A. on the topic 
of the work. It ends with a reprint of extensive draft legislation. Among the 
more surprising features of the latter is the recent tendency to treat foreign 
law as a question of law with the result thet the court may rely on its own 
knowledge and study of foreign texts. This has been suggested several years 
ago by Professor Nussbaum in a muchquoted article, but ome may well 
wonder whether practical experiences with the new system advocated by him, 
which has been practised on the Continent of Europe for many years, are 
really so encouraging as to justify the proposed change. The present 
reviewer, at least, after reading practically every German Judgment applying 
English law published during the last twenty years and a good many others 
which have not been published, has come to the conclusion that the adversary 
system as applied in this country and hitherto in the U.S.A. has certainly 
led to more reHable findings on foreign law than has the system which it is 
now proposed to extend to the U.S.A. 

E. J. Comm. 


Lasoun RELATIONS AND THE Law: A COMPARATIVE STUDY. Edited 
by Orro Kann-Faeunp. [London: Stevens & Sons. Boston 
and Toronto: Little, Brown & Co. British Institute Studies im 
International and Comparative Law No. 2. 1965. viii and 
281 pp. (with index). £8 net.] 

Morr than three years ago en international symposium of labour lawyers 

was held in London. The papers contributed were published last year under 

the editorship of Professor Otto Kahn-Freund whose introductory comparative 
analysis of the labour law systems represented in the book is one of its 
outstandingly valuable parts. 

The symposium had two interrelated themes: collective bargaining and 
industrial conflict The papers describe, generally in broed outline, the legal 
situations in Great Britain, Fire, the United States, Belgium, France, W. 
Germany, Italy, the Netherlands and Switzerland. 

The expert contributions to this symposium are of the greatest possible 
value not only in elucidating their own systems but also in illuminating the 
problems of our own. If there is any defect to mention, it lies in the failure 
of some contributors to indicate the industrial and statistical background 
against which the legal rules described operate: tn particular, the balance 
of industrial and political power in a country is essential to an effective 
understanding of its collective labour law. Otherwise, the contributions are 
intensely interesting; and their publication is a major addition to the Hterature 
of comparative labour law. : 

Crai Gaowrer. 


THE 
MODERN LAW REVIEW 


Volume 29 November 1966 No. 6 





LIMITS OF JUDICIAL LAWMAKING AND 
PROSPECTIVE OVERRULING 


Tue Blackstonian doctrine of the “ declaratory ’? function of the 
courts, holding that the duty of the court is not to “ pronounce a 
new law but to maintain and expound the old one,” 1 has long been 
little more than a ghost. From Holmes and Gény to Pound and 
Cardozo, contemporary jurists have increasingly recognised and 
articulated the lawmaking functions of the courts. The radical 
transformations which, for example, contracts, torts or family law 
have undergone at the hands of the courts have made it increasingly 
difficult to maintain the time-honoured fiction of the declaratory role 
of the judge. It is not, perhaps, surprising that it should have been 
abandoned more wholeheartedly in the United States than in 
England. The profound effects, in all walks of life, of the interpre- 
tations of the Constitution by the Supreme Court—a Constitution 
which has in theory remained almost unchanged and yet governed 
the legal life of the country for almost two centuries—have long 
created in the United States a picture of the judge and his function 
very different from that traditionally cherished in England.* The 
celebrated dictum that ‘ the Constitution is what the courts say it 
is ” 3 has, if anything, been reinforced by the momentous decisions 
rendered by the court during the last decade in such matters as 
school segregation, voting rights and the redrawing of election 
districts. In England it may be that sheer respect for tradition, or 


1 Commentaries (1806) 15th ed., at p. 69. 
2 The need to adapt the received common law of England to the diversity and 
d ism of American conditions also tended to depreciate legislation and 
evate the formative functions of the courte. ‘‘ This depreciation of the statute 
book was ted by the pre-eminence of cese-made, judge-made law in the 
age the half of -the-ninetsenth, oani ; and this was reinforced, Arst, Dy 
o office-a: system of | educe , and then by the spread o 
case method in the law e Hines The Growth of Amarin Law (1950), 
at p. . 


Charles Evans Hughes, later Chief Justice of the United States, in an address 
to the Elmirs Chamber of Commerce, 1907 (Addresses of Charles Evans Hughes 
1906-1916 (2d ed.), p. 188). 
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perhaps a lingering love for the role of fiction as a major agent in 
legal evolution, is responsible for the survival of an increasingly 
untenable doctrine,* which was, moreover, never adopted by some 
of the greatest of British judges from Holt, Mansfield and Blackburn 
to Wright and Atkin. 


The House of Lords itself has now buried the remnants of the 


doctrine. In three recent judgments the House has, in quick suc- 
cession, asserted its lawmaking function, not in areas of marginal 
interpretation but of basic impact. In Shaw’s case, the House of 
Lords asserted its power to supplement and, by implication, to 
depart from the statutory regulation of criminal law, through the 
revival of a common law offence called “ conspiracy to corrupt 
public morals.” * In Hedley Byrne v. Heller ® the House, not 
content with the dismissal of an action for damages because the 
defendant had excluded legal responsibility, asserted, in a series 
of elaborate per curiam statements, a new legal principle of great 
financial importance, i.e., the responsibility of those who negligently 
make statements on financial soundness expected to be used by 
third parties." And in Rookes v. Barnard * the House revived an 
all but forgotten tort of intimidation, and resurrected the tort of 
conspiracy for economic disputes which had been all but buried 


in 


aa 


Crofter Handwoven Harris Tweed Co. v. Veitch.’ By establishing 


of a whole new set of principles which does accord with requirements of 
modern conditions. Leave 4 to the legislature, and leave us to confine 
ourselves to trying to find out what the lew is.” 

Or Lord 8 ds: *‘ For to me , OT, && some might say, heresy, 
is not the more attractive because it is by the name of reform. Nor 
will I easily be led by an i xeal for some abstract kind of justice 
to ignore our first duty, which is to administer £000: lo law, the 
law which is established for us by Act of Parliament or the bi a 
of precedent. The law is developed by the application of old iples to new 


Lord 
the & by Denning L.J. (as he then was) to introduce the principle of 
liability for negligenily made financial slatements, in Candler v. $ 
Christmas 4 Co Site Bete ee NO LG pied hy ths 
House of Lords in Hedley Byrns v. Heller [1064] A.O. 465, while 
Simonds’ refusal] to con te s role of the courts in the adjustment of civil 
liabilities contrasts with same learned lord's Ing assertion of the 
Troe eo asp. power in the field of criminal law, Shaw v. D.P.P. 
. 220, 


This assertion has opened one of the most stirring controversies of recent 


1964] A.O. 465. 
or a sail analysis seo Stevens, ‘' Hedley Byrne v. Heller: Judicial Creativity 
and Doctrinal ility " (1964) 27 M.L.B. 121. 
064] A.O. 465. 
AO. 485. 
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legal responsibility for damages in the case of a typical union 
action instigated by a union organiser and two fellow employees 
designed to coerce the employer (BOAC) imto certain behaviour, 
the House profoundly modified the legal and economic status of 
trade unions, and neutralised the basic provisions of the Trade 
Disputes Act of 1906.1° It would strain credulity to assert that 
such sweeping modifications of both common and statutory law are 
merely ‘ declaratory ” statements, or refinements of the existing 
law. 

It is therefore time to turn from the stale controversy over 
whether judges make law to the much more complex and contro- 
versial question of the limits of judicial lawmaking. The continuing 
validity and importance of the basic separation of functions, in a 
modern legal system, between the legislative, administrative and 
judicial branches of government is no less important than the 
admission that the judicial branch does indeed play a vital part 
in the evolution of the law. By and large, legislatures must be 
responsible for the formulation of general principles of conduct 
which are of general, publicly promulgated and prospective appli- 
cability to a given community for an indeterminate number of 
situations; administrators must apply such general principles to 
more specific situations and often to specific groups within the 
community—even though administrative orders and regulations 
often have certain legislattve aspects; and the courts must apply 
the prescriptions of legislators, or the generalised principles deduced 
from a series of precedents, to individual disputes. Such a separa- 
tion of functions is not confined to the democratic doctrine of separa- 
tion of powers; it is part of the essential structure of any developed 
legal system.’* In a democratic society, the processes of administra- 
tion, legislation and adjudication are more clearly distinct than in 


executants of the political ideology of the government. But even 
in such societies, the three functions remain generally separate. 


10 For a full analysis see Wedderburn, ‘‘ Intimidation and the t to Strike,” 
(1064) 97 M.L.B. prime Cue ceoriiea sate auc bee cen by the 


rovides, 

trade union . . . in respect of any ‘tortious act all to have bean com- 
mitted by or on behalf of the trade union shall not en 
court (s.k (1) ).” It aleo exempts from liability acts threatening the breaking 
of a contract of employment, or ind others to break such a contract. 
Bee Hickling (1966) 90 M.L.B. 88, and Wedderburn, ibid. at p. 53. 

11 See now, for a com analysis, Stevens, ‘‘ The Role of a Final 
Sheu : the House of Lords today '' (1965) 28 


Te Pree Ge Nn n CIE), hoe. tad we alles 


constitute the first three of Niece Gr ie eae maseslitg 
of law (Fuller, The Morality ie lg soul 41 et seq). 
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It is therefore a matter of both theoretical and practical impor- 
tance to inquire into the limits of judicial lawmaking. Only when 
we have admitted that judges do make law, does it become n 
and possible to distinguish the characteristic aspects of judicial 
lawmaking from those of legislative lawmaking. 


LEGISLATIVE INACTION AND JUDICIAL REFORM 


The dilemma of the courts in deciding whether to reform the 
law, in the face of legislative inaction, has recently been succinctly 
formulated by a distinguished American judge »; 

** It is now a commonplace that courts, not only of common 
law jurisdictions but also those which have codified statutory 
law as their base, participate in the lawmaking - The 
commonplace, for which the Holmeses and the Canine hed 
to blaze a trail in the judicial realm, assumes the rightness of 
courts in making interstitial law, ena eee in the statutory 
and decisional rules, and at a mail- pace giving some 
forward movement to the developing law. Any law creation 
more drastic than this is often said and thought to be on 
invalid encroachment on the legislative branch... . 

It is the failure or inability of the legislature to act where 
there is, nevertheless, a d te need for creative law- 
making. ... Whether it be eadlock or a refusal to face up 
to legislative or political hazards, there is often a deferral or 
refusal to act. Sometimes the reason is strongly based on the 
desire to permit the difficulties of the problem to be resolved 
judicially by an evolutionary case-by-case approach in the 
decisional process, at least for a time, until the question is ripe 
for legislative handling. Sometimes the reason is only the 
view that the common law solution is best because of nice 
technical distinctions and because the need for harmony with 
other rules of law is deemed paramount.... These are some of 
the reasons which make for a strong eing ioi in 
the courts, far beyond the interstitial and the gap-filling. These 
reasons, however, do not mean that it is all to the good and 
that courts are best equipped to perform the function. On 
the contrary, there are eee factors: the limitations 
of judicial procedure, political dependence u other branches 
of government, and isolated nature of the judicial office.” 


It is a difficult question for a court to decide whether, in the face 
of continued legislative maction, it should intervene to change a 
manifestly unjust and outdated legal principle, sometimes at the 
risk of stinging the legislator into retaliatory action, or remain 
passive. Certainly the answer cannot be given in terms of subject- 
matter. The long overdue reform of the principles of liability of 
occupiers to visitors could easily have been carried out by the courts, 
by interpretations far less sweeping than those the House of Lords 


13 Charles D. Breitel, in “ The Lawmakers,” The Twenty-Seoond Annual 
Benjamin N. Cardoso Lecture (1985), at pp. 82, 88-89. 
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used in cases like Bonsor v. Musicians? Union ™ or Rookes v. 
Barnard. In the end the law was changed by legislative reform.** 
Such questions as the joint liability of tortfeasors, the immunity of 
public authorities (in the United States) from liability for negli- 
gence, or the rights of a married woman to occupancy of a matri- 
monial home could be and have been the subject of judicial as well 
as legislative reforms. In 1959 the Supreme Court of Ilinois 
decided that it was time to do away with the absurd rule of 
immunity of local authorities from liability for negligence, in & 
typical case where a bus driver employed by a local school authority 
had negligently injured children riding to school in the bus.** But 
although the court applied its new doctrine only prospectively,”* 
the Ilinois legislature was stirred into action and restored the old 
doctrine. The Supreme Court of California, which, in 1961, went 
even further by overruling the old immunity doctrine retroactively,” 
was somewhat luckier, in provoking a comprehensive study of the 
problem and an eventual legislative reform in 1968. There are 
those who would solve the dilemma by generally prescribing judicial 
inaction in the face of legislative inaction. This view was pro- 
pounded by Professor Henry M. Hart in a symposium on ** Courts 
and Lawmaking ” held in 1958 at the Columbia Law School *°: 


‘‘ The Constitution of the United States and each of the 
state constitutions prescribe the ways im which bills shall 
become law. Failing to enact a bill is not one of these ways, 
even when a bill has been introduced and voted down. A 
fortiori, the failure to act is not an authorized way of making 
law when no bill on the subject was ever introduced in the 
first place... . A legislature is a deliberative body. It is an 
i ent for arriving at a consensus, not an instrument for 
recording a consensus previously arrived at, as if by some 
mysterious emanation from the electorate. To arrive at a 
consensus, the legislature follows an elaborate procedure of 
investigation and consideration eventuating m the approval of 
a particular form of words as law. For the courts to treat 
the legislature as making law by any other means is to treat 
this procedure and this agreement upon Fee form of 
words as mere froufrou—without any real ction.”’ 


But two such eminent and experienced judges as Chief Justice 
Traynor of the Supreme Court of California and Justice Breitel of 


14 [1086] A.O. 104. 16 [1064] A.O. 465. 
16 Rec 
11 Molitor v. Kaneland Community Unit District No. 808, 18 IU. 24 11, 168 
N.E. 3d 399 (1%0). It should be noted that in the United States, the 
discredited doctrine of the sovereign’s immunity from tort lisbility has, in 
application of the ancient decision of Russell v. Mon of Devon (1788) 2 T.R. 
, been carried to much greeter lengths than in England, where statutory 
are a including school boards, have long been held subject to 
+ im 


18 On the meaning of the pri le of ‘‘ prospective yea ae seo below, p. 602. 
19 Muskopf v. Corning Senta Distelol 65 Cal. Sd 211, P. 2d 457 abn. 
20 Paulsen (ed.), Legal Institutions Todey and Tomorrow (1959), pp. 46-47. 
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the Appellate Division of the Supreme Court of New York are far 
leas categorical; 

sé islative inaction, total or partial, in a troubled area, 

May indicate a rejection of proposals; or it may indicate-a 

warrant to the courts to exercise the traditional common law 


rounding circumstances and the available legislative history.” ™ 
r abin timely an ov ing seems, a judge may still be 
deterred from undertaking it if there are cogent reasons for 
ing the task to the legislature. There are no ready lists 
sak reasons, and a ju has no absolute standards for 
ting his own. It is for him nevertheless to articulate the 
uneasiness he may feel about judicial liquidation of a precedent, 
however ripe it appears for displacement in the time and 
circumstances of the case that has brought it into question.” 11 


lea 
of 
tes 


CRITERIA yor Limrrs oF JUDICL REFORM 
While the general proposition that, in the face of legislative inaction, 
the courts should also remain passive has proved unacceptable to 
courts of many countries, one observation in Professor Henry Hart’s 
critique deserves further attention: “‘ To arrive at a consensus, 
the legislature follows an elaborate procedure of investigation and 
consideration eventuating in the approval of a particular form of 
words as law.” The nature of the judicial fonction imposes certain 
limits upon judicial reform. A few years ago, the present writer 
sought to formulate the basic limitation of judicial reform as 
follows *?: 7 
“ Courts can and indeed are called upon to adjust rights 
and liabilities in accordance with ing canons of public 
policy. But because they develop the law on a case-by-case 
is they can not as can the legislature, undertake the estab- 
lishment of a new legal institution, ‘ an elaborate procedure of 
investigation and consideration eventuating in the approval of 
a particular form of words as law.’ ” 


The following were among the examples given by way of illustra- 
tion: the West German Constitution of 1949 abolished the statutory 
matrimonial property régime of the German Civil Code as incom- 
patible with the new principle of equality of the sexes. In the 
expectation thet a new statute would by then have been passed, 
the Constitution decreed that the old law should cease to be opera- 
tive at a certain date. But for several years after that date the 
1 Breitel, op. oit., p. 19. 

32 Traynor, ‘‘ La Rude Vite, Le Dolos Giustizia; or Hard Cases Can Make 

Good Lew," 9 U.Ohi.L.Rev. 228, 288 (1062). 
ms tt Fhilosopliy and Judicial Ls img,” 61 Colum.L.Rev. 921, 889 

Gongl? reprinted in Essays on Jurispredence the Colembia Law Review 

, pp. ’ ki 
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German legislature failed to provide a new matrimonial property 
law. Faced with this situation, the Supreme Court of the Federal 
Republic ™ applied, as the nearest equivalent to equality, the 
régime of separation of property which under the German Civil 
Code was to apply where the statutory régime had been excluded 
and no other had been agreed upon. But the institutional reform, 
which involved a good many complex arrangements on powers, 
accounting or liquidation, could only be effected by the legislature. 
This was finally done by the new Matrimonial Property Act of 1057. 
Again, courts can interpret the word “ children ” in wills so as 
to reflect contemporary views which no longer penalise illegitimate 
children. But they cannot establish new institutions such as adop- 
tion or legitimation. By contrast, it was suggested that courts 
were perfectly well equipped to abolish outdated distinctions such 
as those between “ governmental ” and “‘ proprietary ” functions, 
between ‘‘ invitees’? and ‘ licensees,” or between ‘‘ administra- 
tive ” and “ medical ” acts as determining the liability or immunity 
of a municipal authority, an occupier or a hospital.7* On the other 
hand, it was suggested that the substitution of comparative for 
contributory negligence, however desirable and justified, could not 
easily be introduced by the courts because ‘“‘ the effective carriers 
of liability are, in the great majority of cases, the insurance com- 
panies, and not the nominal parties. Judicial reform would therefore 
affect the whole insurance rate structure.’’ ° 

The view that the kind of law-reforming task which courts cannot 
properly undertake is that which requires basic institutional adjust- 
ments is supported not only by Professor Henry Hart’s formulation 
of “an elaborate procedure of investigation and consideration 
eventuating in the approval of a particular form of words as law," 
but also by Chief Justice Traynor, who, like Justice Breitel, is 
convinced of the need for major and continuous participation of 
courts in the lawmaking and law-reforming process, but agrees with 
the present writer “ that the legislature is pre-eminently qualified 
to cope with such problems as contributory negligence. There are 
many such problems whose resolution entails extensive study or 
detailed regulation or substantial administration that a court cannot 
appropriately or effectively undertake.” ** 

Yet, the distinction between institutional change and the adjust- 
ment of liabilities, as a general criterion for what it is proper and 
improper for a court to do, is too simple. Not only are there border- 


Civil Decisions (BGZ) Vol. 11, Append. p. 85 (19858). 
25 = for oration of judicial reform in these fields, the decision of the Court 
in Cas 


v. Snowball oe 8 All H.R. 490; and American in Bing v. 
Th , 2 N.Y. 656, 168 N.Y.S. 2d 8 (1957), and Oollopy v. Newark Hye 
and Bar Infirmary, 27 N.J. 20, 141 A. 2d 276 (1988). 

26 Friedmann, op. oit., n. 23 at p. 841. 

27 Bee above, p. 597. 

28 Traynor, op. oii, n. 2 at p. 288. 
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line cases, like Bendall v. McWhirter, where the Court of Appeal 
attempted to create a new quasi in rem status for the deserted wife, 
by constituting for her benefit an “ equitable right ” or at least 
an “‘ irrevocable licence ” to occupy a matrimonial home despite 
absence of title. There are also cases in which a court has—very 
much like a legislator—initiated a basic institutional change, and 
left it to legislators and administrators to elaborate the basic 
principles and work out the necessary institutional adjustments. 
This is more likely to occur in federal jurisdictions where a Supreme 
Court has the ultimate power of constitutional interpretation and 
thus a scope for lawmaking unrivalled in other types of legal 
systems. The interpretation of ‘ due process ” or “ ity ” or 
“ freedom of commerce ” clauses means in effect a power of almost 
unlimited sweep to lay down principles of legislation and administra- 
tion, m accordance with changing ideas of public policy. Two 
famous recent decisions of the Supreme Court of the United States 
illustrate the magnitude of such lawmaking—and institution- 
creating—power. i 

In Brown v. Board of Education ®—a decision that initiated 
a period of almost unprecedented legal and social change in the 
United States—the Supreme Court held the racial school segregation 
system prevailing in most of the Southern states to be unconstitt- 
tional, thus overruling its own earlier doctrine that “ separate but 

” educational facilities were compatible with the Constitu- 
tion.” 3 This decision set in motion a major reorganisation of 
school systems—far from completed—in which the Federal District 
Courts, enjomed by the Supreme Court to supervise and scrutinise 
the legislative and administrative changes, act as judicial executants 
of the Supreme Court decision. Although the court here did not 
“ approve a particular form of words as law,” it clearly set a new 
institutional pattern, leaving it to state legislatures and adminis- 
trators to work out the details under the supervision of subordinate 
courts, 

In Baker v. Carr,** the Supreme Court went perhaps even further 
in the ordering of new institutional arrangements. Here the court 
considered a suit by a group of Tennesseans alleging that they had 
been deprived of their federal constitutional rights by legislation 
classifying voters with respect to representation in the General 
Assembly. The court held these allegations to be justiciable, and 
a denial of the equal protection guaranteed by the Fourteenth 
Amendment. This decision—which has been bitterly attacked as an 
improper judicial interference in matters of political decision—set 
in motion a nationwide process of redrawing of both federal and 
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state election districts. Agam the court, in the course of deciding a 
specific complaint, laid down a new principle of the most far- 
reaching institutional implications, leaving it to legislatures and 
administrative authorities to work out the details. 

Another example of far-reaching institutional innovation by a 
court decision is the revision of New York criminal procedure caused 
by the Supreme Court decision in Jackson v. Denno. This held 
that the existing New York procedure was incompatible with the 
Supreme Court’s ruling that “a defendant in criminal cases is 
deprived of due process of law if his conviction is founded, in whole 
or in part, upon an involuntary confession without regard for the 
truth or falsity of the confession.” * As a result, the New York 
Court of Appeals held that, for future trials, New York State would 
adopt “‘ the so-called Massachusetts procedure described in the 
Jackson v. Denno opmion at pages 878-879 United States Reports 
‘ under which the jury passes on voluntarimess only after the judge 
has fully and independently resolved the issue against the accused ’ 
and has made express findings upon the disputed fact question of 
voluntariness.’’ 35 

In both these cases, the institutional and status change was 
initiated by the court, and it was left to the other two branches of 
government—the legislative and the executive—to elaborate the 
change. 

More frequent—and perhaps more generally acceptable to juris- 
prudential thinking—is a give and take between courts and legis- 
latom in the initiation and elaboration of law reforms. Thus, 
in the early twenties, when the German mark slumped to unfathom- 
eble depths, the law courts took the initiative in refusing to uphold 
currency nominalism in the performance of contracts. They were 
confronted with the fantastic inequities produced by the ability of 
landowners, insurance companies, or pension funds to pay oft heavy 
debts at virtually no cost, while the creditors found the work and 
savings of a lifetime reduced to nil. The courts used a general 
clause of the German Civil Code, which prescribes that all obliga- 
tions are to be fulfilled ‘‘ in good faith,” to lay down certain rough 
and ready principles of adjustment of obligations. But they were 
not in a position to prescribe a detailed scheme of revaluation, which 
entailed a great deal of actuarial, administrative and institutional 
arrangements. This was later done by statute. Again, the series 
of Supreme Court decisions which reinterpreted the provisions of 
the U.S. Constitution with regard to civic equality, eventually 
resulted in certain institutional and procedural guarantees provided 
by the Civil Rights Act of 1965—which includes the appointment 
of Federal Registrars to supervise the fairness of registration of 
electors in the states. 


a8 878 U.S. 868 (1984). 
s At p. 876. 
85 People Y. Huntley [15 N.Y. 2d 72] (1965), p. 78. 
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While it thus remains generally true that courts are not equipped 
to engage in law reforms which entail institutional and administra- 
tive arrangements, this does not mean that courts do not at times 
initiate basic legal changes, through the reinterpretation of constitu- 
tions, or through bold judicial innovations, which lay the 
foundation for subsequent legislative changes. 


PROSPECTIVE OVERBULING AND JUDICIAL LawMAsKING 


The significance as well as the peculiar characteristics and limitations 
of judicial lawmaking are brought out in a judicial doctrine which 
over the last thirty years has been increasingly applied and articu- 
lated in the American courts—both federal and state—but which 
appears to be virtually unknown outside the United States. This 
is ** prospective overruling,” i.e., the overruling of a well-established 
` precedent limited to future situations, and excluding application 
to situations which have arisen before the decision and are therefore 
presumed to be governed by reliance on the overruled principle. 
As the Supreme Court of the United States pointed out in a recent 
decision,*® which held that ‘‘ the Constitution neither prohibits nor 
requires retrospective effect,” 3! and that it was therefore for the 
court to decide on a balance of all relevant considerations whether 
a decision overruling a previous principle should be applied retro- 
actively or not, prospective overruling is clearly not compatible 
with the Blackstonian proposition that courts do not ‘‘ pronounce 
a new law, but... maintain and expound the old one.” It implies 
a clear admission that courts do make new law, and the very posing 
of the question whether the new rule should be applied retro- 
spectively or only prospectively indicates awareness of its legislative 
aspects. In the legislative process the problem of retroactivity is, 
of course, a familiar one, and it is generally, at least in criminal 
statutes, held to be aneomnpeurle with the principles of a democratic 
system of government. 

Despite isolated earlier üpplitauona, the principle of prospective 
overruling gained a definite and respectable place in American 
jurisprudence through a decision of Mr. Justice Cardozo in 1982.3° 
In that case the Supreme Court of Montana overruled a previous 
decision granting shippers certain rights to recover excess payments 
under a statute regulating intrastate freight rates. The Montana 
court held that the statute did not create such a right, but that 
the old rule should be applied to the Sunburst case and to other 


36 Linklotter v. Walker, 881 U.S. 618 (1968). 

37 881 U.S. at p. 629. 

38 In Linkletter the issue was whether M: v. Ohio, 367 U.B. 648 (1961), which 
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contracts of carriage entered into in reliance upon the earlier 
decision. The Supreme Court’s decision, delivered by Justice 
Cardozo, is, like the court’s much more recent decision in Link- 
letter,*° an example of the American judges’ much greater readiness 
—as compared with their English brethren—to apply general 
considerations of legal philosophy to problems of the judicial 
process **: 

‘‘ We have no occasion to consider whether this division in 
time of the effects of a decision is a sound or an unsound 
application of the doctrine of stare decisis as known to the 
common law. Sound or unsound, there is involved im it no 
denial of a right protected by the federal constitution. This 
is not a case where a court in overruling an earlier decision has 

iven to the new ruling a retroactive bearing, and thereby 
made invalid what was valid in the doing... . 

A state in defining the limits of adherence to IRE may 
make a choice for itself between the principle of forward opera- 
tion and that of relation backward. It may say that decisions 
of its highest court, though later overruled, are law nonetheless 
for intermediate transactions... . 

On the other hand, it may hold to the ancient dogma that 
the law declared by its.courts had a Platonic or ideal existence 
before the act of declaration, in which event the discredited 
declaration will be viewed as if it had never been, and the 
reconsidered declaration as law from the beginning. ... 

The choice for any state may be determined by the juristic 
paroeeP of the judges of her courts, their conceptions of 

w, its origin and nature. We review not the wisdom of their 
philosophies, but the legality of their acts.” 43 


Since Sunburst, courts and commentators have been feeling their 
way as to the merits as well as the limits of the “‘ prospective over- 
ruling ” principle. It is now commonplace among contemporary 
students of the judicial process that every decislon, whether interpre- 
tation of a statute or of a precedent, has creative elements, and that 
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a greater or lesser measure of change is implied in every act of 
interpretation.“ Any decision that, for example, widens the legal 
responsibility of an employer to an employee, through the narrowing 
of the scope of common employment, or the broadening of the 
responsibility for independent contractors, alters the law and upsets 
somebody’s expectations. Whether and when there is scope for a 
‘* prospective overruling ’? must therefore be a matter of degree. 
In the careful analysis of a recent commentator,“ the five values— 
of stability, protection of reliance, efficiency in the administration 
of justice, equality, and the image of justice—have to be balanced 
against each other. In the first place, it is obviously necessary to 

h criminal law decisions from decisions in matters of 
civil liability. In matters of criminal law—except, probably, those 
allocated to the general field of ‘‘ public welfare offenses,” which 
are essentially in the nature of administrative sanctions and there- 
fore subject to different jurisprudential considerations “—the 
defendant should not be prejudiced by retroactive legislation. The 
principle of nullum crimen sine lege is generally held to be part of 
a liberal and democratic system of values. By contrast, an improve- 
ment in the criminal defendant’s position does not meet with this 
objection. This is the rationale of the decision of the Court of 
Criminal Appeal in R. v. Taylor,“ which permits departure from 
precedent (in that case on the question of bigamy) where the effect 
is to narrow the scope of the crime, not to widen it. The same 
reasoning induced the Supreme Court in Mapp v. Ohio ** to apply 
the benefit of the new rule making certain evidence ilegal to Miss 
Mapp. But counterbalancing considerations of security and 
efficiency in the administration of justice made the court refuse to 
apply the rule retroactively to convictions already obtained. Such 
a compromise inevitably causes inequality of treatment, as between 
those who happen to have been convicted before the enunciation of 
the new rule and the others, including the defendant at bar. 

In civil matters, “ prospective overruling ” has hitherto been 
predominantly applied to cases involving the ending of municipal 
and charitable immunities from tort liability.“ The reason is that, 
in this type of case, public authorities and institutions are involved, 
and that the ending of traditional immunities may provoke public 
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and legislative opposition.” Prospective overruling in civil cases also 
Taises another problem: If the rule is only applied to future cases, 
excluding the case at bar, prospective plaintiffs will generally have 
little incentive in bringmg an action. Except for the relatively rare 
instances of test cases or actions brought by public authorities, 
plaintiffs bring actions in their own interests and not for the sake of 
clarification of legal principle. In some cases, such as the Ilinois 
court’s decision in Molitor, this difficulty was met by extending the 
benefit of the new rule to the plaintiff, on the ground that the public 
authority had taken out adequate insurance and could not therefore 
be prejudiced by reliance on the overruled immunity rule. 

Clearly, prospective overruling, while a welcome acknowledg- 
ment of the lawmaking function of courts, opens up as many 
difficulties as it solves. It must remain confined to relatively few 
situations, of exceptional importance." 

It is unlikely that English courts—still much more strongly 
wedded than American courts to the Blackstonian doctrine—will 
adopt, ¢0 nomine, any theory of “ prospective overruling.” But 
the House of Lords, in one of its recent major lawmaking decisions, 
found another way of doing virtually the same thing. In Hedley 
Byrne, the House of Lords could have been content to dismiss the 
action on the ground that the defendants had excluded any legal 
responsibility for their statement. It chose instead to enunciate, 
in a series of elaborate opinions, a future principle of responsibility 
for financial statements negligently made under circumstances in 
which third parties can reasonably be expected to rely on them. 
The House of Lords overruled Candler v. Crane, Christmas & Co. 
with respect to future situations. And while it has been 
that the entire series of judgments may be dismissed as obiter dicta, 
this is unlikely. The decision thus operates in effect as a 
‘* prospective overruling.” 


ALTERNATIVE ROADS To LEGAL REFORM 


In conclusion, reference may briefty be made to two alternative ways 
of lessening the dilemma of judicial lawmaking. One is the expanded 
use of the declaratory judgment. Many years ago the late Sir Ivor 
Jennings ** pointed to the importance of declaratory judgments, 
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especially in the ascertainment of the legal powers of public autho- 
rities.> Some years later, the present writer suggested that the 
declaratory judgment ‘‘ may well develop into one of the most 
important means of ascertaining the legal powers of public autho- 
rities in the intricate mixture of public and private enterprise which 
is becoming a distinctive feature of both British and Australian 
life.” But while local authorities can obtain clarification of 
important legal issues by such means, and while public prosecutors 
can, within limits, emphasise issues of public interest in the selection 
of cases for prosecution, the ordinary civil litigation still depends 
upon the interest of a particular plaintiff in risking the expense and 
delay of a civil action to obtain a certain result. To some extent, 
representative lawsuits, ¢.g., an action against a local authority 
brought on behalf of a group of residents or taxpayers, may mitigate 
the chanciness of such procedure as a means of developing the law. 
But in most civil actions, the prevalence of the litigation function 
between particular parties will restrict the lawmaking function of 
the courts; and, as we have seen, the rule of prospective overruling 
can at best have limited application. 

Apart from the declaratory judgment, it is recourse to a more 
systematised form of legislative law reform that can ensure a more 
methodic procedure of law revision, especially in the field of 
“ lawyer’s law.” This is the purpose of the new Law Commissions 
for England and Scotland.* Law revision committees in Britain 
have been responsible for a number of important reforms in the 
field of lawyer’s law since the mid-thirties, and in some American 
jurisdictions.°° But the activities of ad hoc law revision committees 
have, on the whole, remained too sporadic to be adequate for the 
increasingly complex and pressing business of legal reform. The 
More important law reforms, such as the reforms of divorce law and 
of criminal procedure have generally been entrusted to ad hoc law 
revision committees (as has until now been the case in England). 
The most important institution in the United States concerned 
with law reform is the American Law Institute—a highly reapected 
non-governmental permanent institution, supported by all branches 
of the legal profession. The Institute has a small permanent staff 
aided by a director of high renown." Although the task of the 
American Law Institute is the “ restatement of the law,” i.e., the 
reformulation of the various branches of the law, in the form of 
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hospitals, aperi from issues of criminal ure in 

d Law and Sooisl Ohange in Contemporary Britain (1951) at p. Bie nes Sw: 
for a comprehensive analysis, Zamir, The Declaratory Judgment (1969). 

& Law Commissions Act 1965. 

58 New York and Celifornis. On the New York Lew Revision Commission, 
which has remained a body of rather mino; a ae Me , tee MacDonald, “ The 
New York Law Revision Commission ” (1 23 MLR 


oT At present this is Proteasor’ Harbert Herbert Wechsler of the Goltmbia University 
School of Law. 
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model codes, uniform codes, and systematic restatements, it has 
been a major agent of reform. The process of codification and system- 
atisation involves change as well as clarification. Moreover, the 
model codes often embody major reforms, such as the abolition of 
the criminal offence of homosexuality between consenting adults in 
the Model Penal Code—very much on the lines of the recommenda- 
tions of the Wolfenden Committee and the recent British legislation on 
this subject. The model codes and uniform codes are the product 
of many years of preparation and successive drafts in which the 
academic legal community plays a prominent part. The Uniform 
Commercial Code—designed to be adopted without any substantial 
change, so as to ensure uniformity of commercial transactions—and 
the Model Penal Code designed as a model for state legislation which 
may adopt some but reject other parts—are perhaps the best known 
examples of systematic reforms already adopted by a number of 
states and likely to be adopted by many more. The semi-official 
activities of the American Law Institute are the nearest parallel 
to the recent British legislation in the field of law reform. The great 
advance of the Law Commissions Act lies in the establishment of 
a body of full-time and high-level Law Commissioners whose task it 
is “ to take and keep under review all the law . . . with a view to 
ita systematic development and reform, including in particular the 
codification of such law, the elimination of anomalies, the repeal 
of obsolete and unnecessary enactments, the reduction of the 
number of separate enactments and generally the simplification and 
modernization of the law.” For this purpose an elaborate procedure 
of preparatory studies and channels of communication with the 
Lord Chancellor and Parliament is provided. It is too early to say 
whether the hope expressed in these columns will materialise that 
this new machinery, “‘ if effectively used, should enable rules of law, 
as well as those of common law, equity and of the statute book, 
devised to meet the requirements of earlier ages in which needs were 
different, to be changed or moulded so as to provide a flexible and 
suitable system for our own day, and, indeed, for periods to 
come.” ® What cannot be doubted is that only a procedure of 
this kind can lessen the judicial dilemma: i.e., either to continue to 
apply outmoded and imequitable rules, prolonged by prevalent 
legislative lethargy in the field of ‘‘ lawyer’s law,” or to engage 
in law-creating activities which must be sporadic, depend on the 
initiative of individuals, and create the dilemma here surveyed of 
doing either too little or too much. 
Wo.reane Friepmann * 


58 An example of the latter is a recent restatement of the Foreign Relations Law 
of the United States. 

59 horis and Dworkin, “The Lew Commissions Act 1985 (1968) 28 
M.L.R. 67 

* Dn.Jue.; Ll.D.; Professor of Law and Director of International Legal 
Research, Columbia Univeraity. 


QUANTUM MERUIT AND THE 
MANAGING DIRECTOR 


Re Richmond Gate Property Co. Ltd. was an application by a 
member and managing director of a company in voluntary liquida- 
tion appealing against the rejection by the liquidator of a proof 
lodged in the liquidation by the applicant claimmg remuneration 
for his services as managing director “ said to be due either under 
a contract with the company or under a quantum meruit.” ? (It 
should be stated at the outset that this antithesis is unsatisfactory 
since probably the majority of quantum merutt claims are con- 
tractual in nature.) There was no specific, separate contract between 
the company and the applicant appointing him managing director, 
but the articles of association by article 9 appointed him one of 
two joint managing directors for life, and algo incorporated article 
108 of Table A, Part I,? which reads: ‘“ A managing director shall 
receive such remuneration (whether by way of salary, commission 
or participation in profits, or partly in one way and partly in 
another) as the directors may determine.” 
“ TA]t the meeting which was held on January 12, 1962, 
ore the company was incorporated, at which there were 
present Mr. Bush (who became the chief shareholder in the 
company and its chairman), Mr. Clancy, the other managing 
director, and the applicant, it was understood between them— 
and I need put it no higher than that—that at any rate until 
the company got firmly on its feet, which it never did, no 
remuneration should be paid to the managing directors.” + 
During the seven-month life of the company the applicant as 
managing director rendered it services “‘ for which, if rendered by 
somebody else, the company would have had to pay.” © On these 
facts Plowman J. held that the applicant’s proof had been rightly 
Tejected, and dismissed the summons. With this conclusion there 
can be no quarrel, but it is respectfully submitted that there are 
several unsatisfactory elements in the reasoning of the judgment, 
which raises a number of interesting points. 
Plowman J. begins by saying °: 
“ The effect of article 9 of the articles, coupled with article 108 
in Table A, coupled with the fact that the applicant was a 
member of the company, in my judgment is t a contract 
[footnote] exists between himself and the company for payment 
to him of remuneration as manapi director, and that 
remuneration depends on article 108 of Table A and is to be 


1 1 W.L.R. 885; 8 All B.R. 988. 

2 8 All H.R. 988 at p. 087 O. 3 Oom Act 1948, Sched. I. 
4 1 W.L.R. 835 at p. 888 G, H; [1964] 8 All B.R. 986 at p. 098 H, I. 
5 lbid. at pp. 888 G, 988 EL 6 Tbid. at pp. 887 B, O, 037 Ġ, H. 
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such amount ‘ as the directors may determine °’; in other words, 
the managing director is at the of the board, he gets what 
they determine to pay him, and, if they do not determine to 
pay him anything, he does not get anything. That is his 
contract with the company, and those are the terms on which 
he accepts office. Since is an express contract with the 
company in regard to the payment of remuneration, it seems to 
me that any question of quantum meruit is automatically 
excluded.” 


(The footnote refers to the Companies Act 1948, s. 20.) He then 
rejects Craven-Ellis v. Canons Ltd." as an authority for the recovery 
sought, distinguishing it on the basis that (a) the work for which 
remuneration was recovered there was done not as director but as 
valuer,* and (b) there was there no express contract governing 
remuneration such as he had just found in the present case, the 
only contract there being a void one. In conclusion he says that 
in other circumstances he might have reached the decision that 
there would be no recovery with regret, but that any regret is 
removed in this case by the understanding reached at the meeting 
on January 12, 1962, referred to above. It seems strange that this 
understanding, which provides the soundest basis for the decision, 
should be accorded so little significance in the judgment. 
Quantum meruit claims may be either contractual or quasi- 
contractual. The dichotomy has been confused by the indiscriminate 
use of the term ‘“‘ implied contract.” As Lindley L.J. said °: 
«* . . doubt has arisen from the unfortunate terminology of 
our law, owing to which the expression ‘ implied contract ’ has 
been used to denote not only a genuine contract established by 
inference, but also an obligation which does not arise from any 
real contract, but which can be enforced as if it had a con- 
tractual origin. Obligations of this class are called by civilians 
obligationes quasi ew contractu.” 


Although there is considerable disagreement on the question whether 
any particular class of quantum meruit action is contractual or 
quasi-contractual in nature, there are great similarities between 
the two forms. Two of these similarities are significant in this 
connection. The first is that if there is an express contract which 
has not been discharged governing the remuneration, any possibility 
af a quantum meruit recovery is excluded.*° Obviously, where the 


ead 2 ET: 409; [1988] 9 All E.R. 1066, O.A. 

8 This distinction seems both dubious on the facts and of limited relevance, 
since whether the services were rendered as director or as valuer they were 
equally services for which a reasonable man would expect to be required to 


o Re Rhodes (1800) 44 Oh.D. 04 at p. 107; [1896-1800] All B.R. Rep. 871 at 


. 878 D (0.4). 

10 Gutter v. Powell (1798) 6 Term Bep. 890 at . 824; 101 E.R. 678 at p. 576, 
per Lord Kenyon; of. Britain v. Rossiter 11 Q.B.D. 128 at p. 127 
(0.A.), per Brett L.J.; Toussaint v. Martinnant (1787) 2 Term Rep. Foo at 
p. 105; 100 E.R. 55 at p. 57, per Buller J. 
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quantum meruit is to be contractual, no contract in different terms 
can be inferred in the face of an express contract, and where the 
quantum meruit is to be quasi-contractual the law cannot admit that 
enrichment arising from the operation of the law of contract is 
unjust. The second is that if the plaintiff has expressly or 
impliedly indicated that he will provide his services without 
remuneration he is equally precluded from any quantum meruit 
claim. No contract can be inferred to pay him reasonable remunera- 
tion if he has indicated his mtent to serve without such remunera- 
tion. Nor can there be any quasi-contractual remedy because in 
such circumstances the enrichment received by the defendant is 
obviously not unjust. To put it another way, the services in such 
a situation are not services for which a reasonable man would expect 
to be required to pay, which is an essential requirement for both 
contractual and quasi-contractual quantum meruit liability. This 
point is clearly established in Re Rhodes, a claim in quasi-contract 
against the estate of a deceased lady of unsound mind for the cost 
of keeping her in a private lunatic asylum prior to her death. The 
claim failed because the plaintiffs had never had any intention that 
they should be repaid: thus the enrichment of the estate was not 
unjust. 

To return to the case of Re Richmond Gate Property Co. Ltd., 
then, the applicant excluded himself from any quantum merutt 
Tecovery, whether contractual or quasi-contractual, by the under- 
standing at the meeting of January 12, 1962, that he should receive 
no remuneration until the company got firmly on its feet, which it 
never did. It is true that the services were rendered to the company 
which was not in existence at the time of that meeting, but it may 
be taken that the applicant’s intention remained the same until the 
incorporation of the company seven days later, and that it was 
known to the company through the alter ego doctrine,” the chair- 
man of the board of directors having been present at the meeting. 
This understanding then justifies the conclusion reached in the case 
and provides its soundest rationale. 


THE ARTICLES AS 4 CONTRACT 


The view that the articles in this case formed an express contract 
between the applicant as managing director and the company 


11 Even if the notional i tation of contract theory of quasi-contractual liability 
gi ng Bere iokoan TO era the PIAT TRR Sois me To me 
8 


contract prevails and thas the remedies under it are exclusive was 
by the Law Reform (Frustrated Oontracts) Act 1948. 
12 ( 


44 Oh.D. M; TA All E.R. Bep. S71 (0.A.). Bee Stoljar, 
The Law of Quasi-Contract (1064), p. 170. 
13 Bee Lennards C Oo. v. Asiatic Petroleum Co. [1015] A.O. 705 at 


p 8; aIt- an E.R. Rep. 380 at p. 288 B; Gower, Modern ed ei 
, pp. 184-141 (2nd od., 1957) and cases there cited; The Lady Gho 
[1965] 2 All E.R. 288 (0.A.). 
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regulating the terms of his appointment is untenable m the light of 
authority. It has long been established that the effect of section 20 
of the Companies Act 1948 is to make the articles a contract between 
the company and the members enforceable by either side,}* but only 
in respect of “ the general regulations of the company applicable 
alike to all shareholders.” 15 The locus classicus is Hickman v. 
Kent or Romney Marsh Sheep-breeders’ Association,* and the 
point is well summarised in the headnote in the Law Reports: 
“ though articles of association can neither constitute a contract 
between a company and an outsider, nor give any individual 
member special contractual rights beyond those of the members 
generally, they do in fact constitute a contract between a 
company and its members in respect of their ordinary rights as 
members.” 
The point has also been decided by the Court of Appeal in Eley v. 
The Positive Government Security Life Assurance Co. Ltd. and 
Browne v. La Trinidad.1* Professor Wedderburn 1° has however 
argued convincingly thet a member to whom special rights are 
given by the articles can enforce them indirectly by a suit for 
declaration and injunction to prevent the company from departing 
from its articles. This is based on the proposition that a member 
has a general right to see that the articles are observed.” Never- 
theless the member with special rights (as a director, Managing 
director, solicitor to the company, etc.) remains in a schizophrenic 
position ™ and the articles are not a contract between him and 
the company governing his special rights directly. So the applicant 
in the instant case had no express contract with the company in 
the articles governing directly his position as managing director. 


14 (a) By the shareholders: Wood v. Odessa Waterworks Oo. (1889) 42 Oh.D. 
see Estas datie el Iron Agency (1877) 5 Oh.D. 687 (O.A). 

pany- Lion Mutual Marine Inserance Assn. Lid. v. Tucker 

(sss) 1a, QBD. 176 (C.A.); Bradford Banking Co. Ltd. w. Briggs (1888) 12 


15 H v. Kent or Marsh Skoop eee Assn. [1915] 1 Oh. 881 
A. 


at p. 997; 4-191 .R. Rep. 900 at 
16 Ibid. Bee Eo ae: ie ‘I think this much is 


enforced against company; and, eas articles oases the 
hts and obligations of the members gen ree eo 
ee tions them and the company t 

1 Ex.D. ce rus 


32 BS 87 OLD. 1 (0.4.). Bee also Beattic v. Beattie Ltd. [1988] Oh. 708; 
] 8 All E.R. 214 (0.A.). 

19 earns “ Shareholders ts and the Rule in Foss v. ate oe 

pe oe 194; on ] C.L.J. 88. Bee also (1965) 38 M.L.R. 


20 Re H. R. aar lii. 1959] 1 W.L.B. 62; 8 All E.R. 680 (0.A.), 
noted [1959] O.LJ. 87. ek: 

a Of. the under Companies Act 1948, s. 310: Re H. Harmer Ltd., 
supra; ke Bollador Silk Ltd. [1965] 1 All B.R. 6867; Re ‘unde Brothers 
Ltd. (1065) 2 All B.R. 692. 
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But Professor Wedderburn has recently claimed * that Re 
Richmond Gate Property Co. Lid. is another authority for his view 
that a member with special rights under the articles may enforce 
those rights indirectly, and has explained the case on this basis. 
The argument is that just as the member might prevent the 
company from departing from the articles, so the company may 
prevent the member from doing so. Thus in the Richmond case 
the company could raise as a defence against the applicant the 
fact that he was a member and was seeking to act inconsistently 
with the articles which said that the remuneration of the managing 
directors was to be determined by the directors. The writer would 
agree that a company may be able to prevent its members from 
departing from the articles, but it is submitted that, for reasons 
set out below, this point cannot be decisive in the present case. 
Further, it is surely an ew post facto rationalisation to argue that 
this is the ratio of the decision of Plowman J. Professor Wedder- 
burn himself describes the principle as ‘‘ overlooked ” and says 
that “ If [the principle] is accepted, then the propositions in 
Hickman’s case and the orthodox discussion of the rule in Foss v. 
Harbottle are both very seriously affected.” * It seems strained 
to place this short judgment of Plowman J., which cites only 
Craven-Ellis v. Canons Ltd., on such a radical basis, however 
desirable such a basis might be. The language of Plowman J. 
quoted both by Professor Wedderburn and at the outset of this 
„article * does not suggest any such basis. Indeed the sentences 
“ That is his contract with the company, and those are the terms 
on which he accepts office. Since there is an express contract with 
the company in regard to the payment of remuneration, it seems 
to me that any question of quantum meruit is automatically 
excluded ”’ suggest that Plowman J. was taking the view, already 
shown to be untenable, that the articles bound the company directly 
to the applicant as managing director. 

There is another way in which a contract might be found 
between the applicant and the company governing his position as 
managing director on the terms of the articles. It is clearly estab- 
lished that where a position in a company for which special regula- 
tions are provided by the articles is accepted without any express 
contract as to the terms on which the position is to be held, a 
contract may be inferred between the person accepting the position 
and the company on the terms of the articles.* Thus in this case 
it can be argued that a contract could be inferred between the 
applicant and the company with article 108 of Table A as one of its 
terms. But if article 108 has the meaning given it by Plowman J. 


23 (1965) 98 MLR. 847. z Ibid., sub-title, and at p. 849. 
p. 606. 

1 o-ga, Iscace’ Cove [1808] 2 Oh. 158 (0.A.); Re New British Iron Oo. [1898 

Farrer Ltd. [1987] Oh. 852 at p. 858; [1937] 2 .R. 505 at p. 007 H 
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it becomes difficult to fmd any consideration from the company 
for such a contract.“ It might be argued that as a member the 
applicant had an interest in the management of the company and 
thus that there is consideration in the form of benefit to him, but 
this seems flimsy. It is submitted therefore that in this case no 
contract can be inferred for want of consideration if the contract 
is to provide that the remuneration is at the discretion of the 
directors. 


PRECLUSION OF RECOVERY BY THE ARTICLES 


It has already been suggested that the correct result was reached in 
this case because the applicant was precluded from a quantum 
meruit recovery, whether contractual or quasi-contractual, by the 
understanding reached at the meeting on January 12, 1962. But 
if there had been no such understanding, would he be precluded 
from recovery by the articles? Professor Wedderburn has argued 
that he would be so precluded because the company had a right to 
prevent him, as a member, from departing from the articles. It is 
submitted, however, that absent such an understanding as that of 
January 12, 1962, a contract to pay reasonable remuneration 
could be inferred, and that in such a situation the managing director 
would succeed in a contractual quantum meruit claim. It is clear 
that if there were an express contract between the managing 
director and the company providing for his remuneration there 
would be no difficulty, since this would amount to a determination 
of his remuneration by the directors.77 What happens when there is 
no such express contract? These were services “‘ for which, if 
rendered by somebody else, the company would have had to 
pay.” * Surely in such a situation a contract between the managing 
director and the company could be inferred partly on the terms of 
the articles but with a further term that reasonable remuneration 
would be paid. It is clear that the contract may be found partly 
from inference from the articles and partly from express terms.** 
Why should it not be found partly trom inference from the articles 
and partly from inference from the intent of the parties? A person 
accepting such a post for which remuneration would reasonably 
be expected could not be taken to intend that the company should 
be free to pay him or not at its discretion, nor surely could the 
company be taken to intend this. Thus there would be an inferred 
contract to pay the managing director reasonable remuneration, 
which contract would amount to an inferred determination by 
the directors that reasonable remuneration should be paid. There 
is no difference in kind between an express and an inferred contract: 
they are both ‘‘ genuine contracts,” to use the phrase of Lindley 


28 oF Wesikesd v apresen (1861) 6 HE a 728; 158 B.B. 80L. 

27 Of. Read ¥. Astona Garage (Streatham) Ltd. Oh. 687; 2 All 
E.R. 202 (C.A). aaa [aea] 

23 [1985] 1 W.L.E. 885 at p. 888 G; [1984] 8 All E.R. 988 at p. 988 H. 
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L.J. quoted above.?* Since on this analysis there would have been 
a determination of the managing director’s remuneration by the 
directors he would not be departing from the articles in seeking to 
recover his remuneration any more than if he were suing on an ex- 
press contract, and so Professor Wedderburn’s argument would fail. 

Strong support for the contention that a contract to pay reason- 
able remuneration may be inferred when one party appears to have 
a discretion as to payment is found in the case of Jewry v. Busk.* 
Here the defendant, wishing to let a house, had requested the 
plaintiff to air it and show it to persons applying to take it. He 
had said that if the plaintiff would do so he would make the plaintiff 
a handsome present. The plaintiff did so, and the defendant gave 
him £2. When sued the defendant argued that there was no 
evidence of a contract, but that the plaintiff m undertaking the 
employment intended to trust entirely to his generosity and must 
therefore be content.with what he had chosen to give the plaintiff. 
The jury thought otherwise and awarded damages of £7 15s. On 
appeal Heath and Chambre JJ. held that there was sufficient 
evidence of a contract to do the work and labour for a reasonable 
recompense,” 

There remains one possible argument against recovery. This 
is that in accepting the position as managing director the claimant 
has notice (constructive *? if not actual) of the terms of the articles, 
so that in accepting the position with such notice the claimant 
would have indicated his mtention to serve gratuitously, thus 
preventing the inference of a contract to pay reasonable remunera- 
tion. The answer to this is that when inferring a contract the 
court is concerned with the actual intent of the parties, and as 
suggested above these were services ‘‘ for which a reasonable man 
would expect to be required to pay.”? The argument cannot stand 
against the fact that in the normal commercial situation both parties 
would expect that reasonable remuneration would be paid. 

It is submitted therefore that article 108 of Table A, Part I, 
or any other article in similar terms, will not prevent recovery by 
a member on a contractual quantum meruit action, as the inferred 
contract amounts to an inferred determination of the remuneration 
by the directors. But if Professor Wedderburn is correct (as the 
writer believes) and the company has a right to prevent a member 
from acting inconsistently with the articles, such an article would 
prevent recovery by a member on a quasi-contractual quantum 
meruit action, as no determination of the remuneration by the 
directors could be inferred in such a situation. 


aeg D. Marsma Evans * 
ARD E Tawi. 903; 196 B.R. 708. 


ites dies War y. Loil 987] 8 All E.R. 759 (ELL.); of. Uniform Com- 
mercis! Code, Section (2), AzA proe to De fod by thio pollet ee 
buyer means a price for him to fix in good faith.” 

82 Ernest v. Nicholls (1857) 6 H.L.O. 401; 10 B.R. 1851. 

* M.A.; I1.B.; J.D.; Barrister-at-Law. 


DURESS AND VOID CONTRACTS 


Ir is the view of most writers today that duress at common law 
renders a contract merely voidable} and that duress has become 
merged in the equitable doctrine of undue influence. This appears 
to be the position in the United States of America.” It is submitted, 
however, that in England duress rendered a contract void at 
common law and that this rule has not been affected by the 
Judicature Acts. If this is correct, the question of common law 
duress cannot be regarded as one of historical interest only. It 
clearly has a vital relevance today. One example will illustrate 
this: A, by a threat to murder B, forces B to sell him a Ming vase, 
and then sells the vase to C—a bona fide purchaser without notice 
of the duress. Most writers would say that since B had a voidable 
title the ownership of the vase passes to C. If, however, the trans- 
action between A and B is void, no title to the vase will have 
passed to C and A will remain owner. In order to support the 
thesis that duress renders a contract void, it is necessary first to 
examine the case for holding the contract voidable, secondly to give 
reasons for the view that a contract is void for duress and finally 
to consider the impact of the equitable doctrine of undue influence 
and that of the Judicature Acts on duress. 


I. Tse Case ror HOLDING TAE CONTRACT VOIDABLE 


No English case seems to have raised the issue of voidness squarely. 
The most recent judicial pronouncement about the effect of duress 
on a contract is a dictum by Davies J. in Parojcic v. Parojcic *: 
“ I am inclined to think that the effect of duress on a marriage is 
the same as it is on a contract, viz., to render it not void but 
voidable.”? No authority was cited for the proposition that duress 
renders a contract “ not void but voidable ” and the point had not 
been argued. However, it is respectfully submitted that his Lord- 
ship was right in equating marriage and other contracts. The 


1 ¢.9., Cheshire and Fifoot, The Law of Contract, 6th ed., p. 258; Sutton and 
anon on Contract, 6th ed., p. 169; Chitty on Contracts, 22nd er p. 103; 
Anson, Law of Contract, Mist ed., p. 290; Pollock on Contracts, ed., 
. 4T9—a view which the American doctrine of epparent consent 
lass infra); Salmond and Winfield, Law of Contracts (1027), p. 258. Tristel 
in the first edition of his textbook that a contract is void for duress 
but the authorities he cited do not establish this přoposition =Le of Contract 
(1962), p. 255. Atiyah, Lew of Contract, p. 161, is non-committal. 
Restatement, Contracts, §§ 404496; Williston on Contracts (Revised ed.), 
as. 1624, 1628; Corbin on Contracts, s. 228. 
8 J] 1 All B.R. 1 at p. 8; Webb 23 M.L.R. 198; See also 
ahadervan v. M. [1962] $ All B.R. at p. 111. 
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effect of this, as will appear later, is that duress renders a contract 
void. The principal authoritiés usually put forward for the opposite 
view are Whelpdale’s Case * and Coke, 2 Inst. 488. The second 
resolution in the case says: 


“it was resolved, that in all cases where the deed is voidable 
and so remains at the time of the pleading (as if an infant 
seals and delivers a deed, or a man of full ege by duress) in 
these and like cases the obligor cannot plead non est factum 
for it is his deed at the time of the action brought and ought to 
be avoided by special pleading.” 


It might be thought that the fact that the plea non est factum 
was not available proved conclusively that a contract is merely 
voidable for duress, the argument being that whenever the contract 
is void, non est factum may be pleaded.’ This supposition is 
dispelled in the same case, for the third resolution says: ‘* When 
a bond or other writing is by Act of Parliament enacted to be void 
the party who is bound cannot plead non est factum.” The 
Institutes repeat the former rule and add two further propositions. 
First, ‘a feoffment made by one by duress of imprisonment is 
not void but voidable.”? The rule, however, is different in the 
second situation: ‘‘ and as in the case of an infant a feoffment 
made by letter of attorney is void, and the feoffee is a disseisor, 
so it is in the case of a man that maketh it in the same manner by 
duress of imprisonment.” * Neither the Institute nor Whelpdale’s 
Case, therefore, appears conclusive as to the effect of duress on a 
contract. It is further submitted that statements concerned with 
the law relating to feoffments and deeds at a time when the 
emphasis was upon deed rather than consent should not auto- 
matically be applied to the modern law of contract. 

Two further cases may be swiftly disposed of. Chitty at p. 158 
cites Ormes v. Beadel” and Mitchell v. Homfray* for the pro- 
position that a contract entered under duress may be afftrmed or 
ratified. These cases, however, were concerned with the position 
in equity, and it is not disputed that in equity undue influence 


4 (1605) 5 Go.Bep. 1198. 
5 This a to 40 be argued by Holdsworth, H.B.L., VIT, PP. 65-66. He 
bases contention on Die v. Manningham (1801) Plowden at P. 


Wright, 2 Stark. 85; Lord Bernard v. Saul, 1 8 e 498 and Perrall 
v. , 1 Baund. 295a, where it is clear that though deeds were void, 
non est factum was not available and the matter had to be specially pleaded. 

¢ This seams to have caused Holmes J. a little trouble in Fairbanks v. Snow 
1 Am.§t.Rep. 448 (1887)—e leading American decision for the contention 
that duress makes a contract voidable. 

T (1860) 2 De G.F. & J. 388; 80 LJ.ch. 5. The pressure was broughi to 
bear by third parties. Te doos nol appear. to havs smouniéd to common. lew 
duress nor was the common law position 

s (1881) 8 Q.B.D. 597 (another case on undue influence). 
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merely renders a contract voidable and not void.’ The well-known 
case Cumming v. Ince 1° has been cited both for the view that 
duress renders a contract voidable +! and for the view favoured 
here." Though the word ‘‘ void ” is mentioned in connection with 
duress both in the head-note™ and in counsels argument,‘ 
neither the word ‘ void ” nar ‘‘ voidable ” appears in the judgment 
and nothing turned on the distinction. The judgment is thus not 
authority for either view. 

The case for saying that common law duress renders a contract 
not void but voidable is, therefore, slight. It is now proposed to 
consider the reasons why duress should render a contract void. 


Il. Tre CASE FOR THE Vom CONTRACT 


The first reason why common law duress should be regarded as 
rendering all contracts void is that a marriage induced by such 
duress is void for lack of consent. Consent (or the appearance 
of consent) is just as vital to contracts other than marriage as it 
is to the marriage contract, and the courts have said that the 
same rule governs both kinds of contract. In Parojcio v. P. 
(supra), admittedly, the common rule was thought to be that the 
contract was voidable for duress, but it is hoped to demonstrate 
that the contract is void m both cases. First, it appears to be 
agreed that in ecclesiastical law duress made a marriage void.'* 
In making the statement in Parojcic v. P. to the effect that a 
Marriage contract is to be considered voidable for duress Davies J. 
relied on a passage in Halsbury’s Laws of England 1": ‘In two 
classes of cases marriages which would formerly have been regarded 
as ee ipso jure are now considered to be voidable; these classes 

. Marriages induced by fear or duress .. .’? The authorities 
relied on for this contention are H. v. H.** aud Silver (orse Kraft) 
v. 5. It is submitted that these cases do not support such a 
contention. In the former case, Karminski J., at the page cited 
for the proposition that duress must now be taken to render a 
contract voidable, says: 


“ in English as in canon law, the essence of a valid marriage 


is the consent of the contracting parties. . . . But the consent 


reln arse pancetta Conte of Appeal i ars to consider that the samo 
rule epplies to common law duress: v. F. [1981] 1 D.L.B. 188. 
No dureas however wes found to be reseni in is case. 


1e D 11 Q.B. 112; 17 L.J.Q.B. 108; 18 Jur. 881 
ia pavon, gnid: Shs n, op. 5P 68. 
itel, op. oit., 3 
1911, QB. 1a ef $ 18. 
14 Ibid. at p. 115: ‘‘ Bus further even if the imprisonment had been lawful, 
the deed would have been voi 
15 Bee Parojeto v. P. (supra) per Davies J.; cf. Moss v. Moss [1897] P. 288 
at p. 268 per Jeune P.; Soott v. Sebright ) 18 P.D. N, 28 per Butt J. 
16 Bee Tolstoy outs) 97 M.L.B. 885; Raydon om Dtvorce, Oth ed., pp. 77, 78. 
17 8rd ed., p. (Vol. 18). 
18 [1054] P. 258 at p. 268. 
19 71955] 2 All H.R. 614 
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must be perfect and fear may vitiate consent. Ayliffe ™ (at 
p. 861) states his Pau thus: ‘ Matrimony ought to 
contracted pene - ee freedom aie liberty o consent 
imaginable, without fear of any person whatsoever: for matri- 
mony, contracted through any Menace or impression of fear 
is null and void ipso jure ’.”? 72 
There is nothing on the page to indicate that his Lordship regarded 
this as changed m any way by recent developments. Indeed on 
page 265 the judge says: “ it is very probable that on this subject 
both English and Hungarian law derive from the common parentage 
of the canon law ”—indicating' continuity rather than change. 
Nothing in Silver (orse. Kraft) v. S. adds to the argument. The 
authority relied on for the dictum in Parojcic v. P. quoted above 
simply does not support the proposition that marriage contracts 
are merely voidable for duress. Furthermore there is now high 
authority for the contention that duress renders a marriage void.”* 
Secondly, where the effect of a contract (or a gift, to which 
the same rules of consent apply) would be to pass property, 
common law duress must render the transaction void in order to 
avoid a direct clash with the law relating to larceny by intimidation 
and robbery. It is well settled that if a person takes property from 
another having secured his consent by intimidation he will be 
guilty of larceny or robbery.** For a conviction on either head 
it is necessary to show that property had not passed to the accused. 
This is the position in criminal law where mtimidation is present 
and it would be the same im civil law if the transaction (be it 
contract or gift) is held void for duress. If the criminal cases are 
right and the position in civil law is still that a transaction is 
voidable for duress, we have the absurd situation that a man can 
be guilty of larceny by intimidation on the ground that the pro- 
perty in question did not pass to him and yet be in a position to 
give a good title on the ground that it did. Such absurdity cannot 
be imputed to the common law. It might be possible to argue that 
there is one rule for contracts under which property is to pass and 


aD Mis ore m e Work on canon lemoa ered ele by dese Fe in Moss v. 
[1897 . STL as hi 

n geo cies ene r [1988] 59 and Webb and Brown, Oassbook on 

Conflict Re Laws, p. S11. There is ble h not A A 


book suthorty for view: Broml amily Law, ed., p. 70; Tolstoy, 
Taw rana Practice of Drooroa, bih. i d., p. 10; Dice ; Dicey, erfio of bawn, Ti 
ed., p. 267, n. 57; Cheshire, 858. 
But see Webb and Bevan, ice. Book of Foray Low (1984), Endon on 
Divoros, 9th ed., p. 78, for ‘doubts based on Parojoo v. P 

33 Ross Smith v. RB. “[1968] A.O. 280 at p. 848 per Lord Guest. 

233 Bee Hooper [1065] Crim.U.R. 582. A brief treatment of duress in contract 
appears at pp. 

4 See R. v. McGrath (1860) L.B. 1 0.0.B 908. Here, aoco to the 
traditional view, there would have been a vwoidable contract. if this 


2 East P.C. 712 the prosecutor was forced by threats of violence by D to 
‘soll ” corn worth 88s. for 80s.; ea ey: Of. R. v. Simons (1778), 
reported on the same page of Bast P 
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a different rule for other kinds of contracts. But in all contracts 
it is essential that there should be consent, or at least the appear- 
ance of consent. Not even the officious by-stander would care to 
testify that a person with a gun to his head-appeared to consent 
to the transaction in hand, whatever kind of contract was involved. 
American law ™ draws a line between cases where there is no 
consent (¢.g., where A grasps B’s hand, forcing it to make a mark 
or signature signifying B’s consent) and cases where there is 
apparent consent. Into the latter category the gun-to-the-head 
situation is placed. It does not appear to whom consent in the 
second situation is apparent—certainly not to anyone present. 
If the test is persons not present, then consent may be apparent in 
both types of case. The American position does not seem tenable 
except on the view that m the latter type of case the law has been 
content to evaporate out of contract all notion of consent. This 
still leaves the difficulty of reconciling the position in civil law 
with that m the law of larceny. 

Thirdly, there is the question of rescission. It is well estab- 
lished that a voidable contract (other than a marriage contract) 
may be rescinded without the intervention of a court of law. It 
is also settled that it is a sufficient act of rescission for the innocent 
party to notify the guilty party of his desire to terminate the 
contract.7* Though the right to rescission may be lost in certain 
circumstances, especially if a third party would be injured by its 
exercise, there is no time too early for the right to be exercised 
and no special form necessary for the rescission to be effective. 
All that is required is that the desire to terminate is clear to the 

party. These rules operate satisfactorily for the usual 
forms of voidable contract. In cases of broken conditions, frau- 
dulent or innocent misrepresentation and even infancy there is a 
period of time—often substantial—during which the innocent 
party consents to the transaction. Only later, when the innocent 
party is apprised of the true facts, or in the case of infancy, when 
the infant realises he has made a bad bargain, does the question 
of rescission arise. It is then that he must examine the situation 
again and decide whether to confirm the consent he once gave or 
to revoke it. If he decides to rescind the contract he must make this 
clear to ‘the other party. Even in cases of fraud the fact that 
consent is withdrawn will not be clear to the guilty party until he 
is told. In cases of duress, on the other hand, there is no moment 
of time in which the guilty party is in any doubt as to the desire 
of the other party to rescind the contract. Even as the “ contract ” 
is being made it is clear that the innocent party wishes to rescind 
it. This sounds absurd but it must be the position if duress makes 
a contract voidable and if a voidable contract can be rescinded at 


as Bee supra, note 9 
26 Bee Heese River ‘Silver M we v. Smith (1860) L.B. 4 HL. 64; k 


v. L.N.W.Ry. (1871) L.B. 28 at p. 85; Car and Universal Finanos 
v. Caldwell [1964] 2 WLE. 600. 
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any time before the right to rescission is lost. The problem does 
not arise if it is recognised that a contract is void for duress. 
There is then no question of revoking the consent because there 
never was a consent. Without consent there can be no contract. 
Common law recognised this. The only remaining question is how 
far equity has modifed the common law rule. 


IO Dosess AND UNDUE INFLUENCE 


From an early date equity extended its doctrine of undue influence 
to cover situations similar to those in which common law duress 
could be pleaded.™ It is clear that if a court of equity found 
itself faced with a common law duress, it would regard it as 
invalidating the contract. The question is whether equity would 
have regarded the contract as void or voidable in such circum- 
stances. No case, either before or after the Judicature Acts, seems 
to have solved or even raised this problem. It is submitted, how- 
ever, that, if the above analysis of the common law position 1s 
correct, equity would, where a common law duress was proved, 
follow the law and hold the contract void on the same principle 
that, since there was no consent, there could be no contract. If 
this is correct, there can be no question of such a conflict between 
the principles of common law and equity as would abrogate the 
common law rule.’ Nor, since this distinction still persists, is it 
possible to argue that the common law doctrine of duress has been 
superseded by the doctrine of undue influence. The only problem 
is that of drawing the lime between duress, which will render a 
contract void, and undue influence, which will render it merely 
voidable. 

It is on the scope of the notion of duress that the civil cases 
to some extent conflict with the criminal cases on intimidation. 
While it appears that the civil law regards duress as a narrow 
concept, limited to threats of violence to the person or of unlawful 
imprisonment,” the criminal law takes a wider view.” For in- 
stance, it appears to be a sufficient intimidation for the purposes 
of larceny to threaten the prosecutor with physical harm to his 
property, to threaten to publish material likely to reduce the 
value of property,?! or to publish statements injuring the prose- 
cutor’s reputation.?? If absurdity is to be avoided it must be the 


37 6.9., Woodman vV. cite (1708) Gilb.Rep. 9. Though the plaintiff leaded 
facis which amount to common law duress it is clear that the judge 
accept his version of the facts 

38 j.s., under the Supreme Court of Judicature (Consohdation) Act 1925, s. 
44 (whereby, in the event of a conflict, ogoitablo principles prevail over the 
common law—formerly Supreme Oourt of Judicature Act 1878, s 25 (11)). 

2° Co.Litt, 258b; Inst. i. 

30 Hooper [1965] Orim.L.R. 582. 

31 R. vV. Boyle ond Morchant [1914] 8 KB. 839. See Hooper’s treatment of 
this subject, op. oit., p. 587 ot seq. 

+1 The law regarding this class of caso is less clear. Bee Hooper, op. oi., 
pp. 601, 
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case that the civil law concept is too narrow or the criminal law 
too wide (or perhaps a combination of the two). It is submitted 
that the best approach to the problem, where common Jaw duress 
is pleaded, is to pose the question ‘* was there consent ”’ or perhaps 
“ would the officious by-stander say that the innocent party con- 
sented to the transaction? ° This would be a question of fact in 
in each case, though the nature of the threat would always be a 
very important factor. This approach was adopted m a criminal 
case, R. v. Walton.” If the innocent party is unable to prove 
lack of consent, he will then be obliged to fall back on the equitable 
doctrine of undue influence, if the latter will assist his case. 

Whether the courts will accept this solution or will insist on 
limiting the concept of duress to the present restricted forms of 
coercion (thus retaming a certain degres of objectiveness in as 
certaining whether duress is present) is a problem which will have 
to be faced if the contention in this article is accepted. What is 
at present urged is that common law duress, once proved, renders 
a contract not voidable but void. 

D. J. Linnan * 


r 


33 (1868) Le. and Oa. 288 at p. 208. ‘‘ The degree of such alarm may 
in different cases. The essential matter is that it be of such s nature 
See Ee nr oe mund of Aho person On whom ee ee tikes 
away from his acts that element of free voluntary action which alone 
constitutes consent.” 

* L1.B.; B.0.L.; Lecturer in Lew, Nottingham University. 


MARRIAGE OR PRISON: THE CASE OF 
THE RELUCTANT BRIDEGROOM 


Enauisu authority concerning the effect of duress on the validity 
of marriage is quite scarce + and, so far as some of the early cases 
are concerned, unreliable.? Therefore Scarman J.’s recent judgment 
in Buckland v. Buckland * is of interest on several counts. It is, 
for example, both the first reported English case to offer a tolerably 
comprehensive guide to the principles which are applicable in 
such cases and it is the first reported case before an English court 
in which a male petitioner has sought the annulment of his 
marriage on the grounds of duress and where the grounds of such 
duress have been the arrest and possible imprisonment of the 
petitioner. 

The facts were that the petitioner, the twenty-one-year-old 
son of an English father and a Maltese mother, was working in 
Malta during the period in question as a dock policeman. The 
police charged him with the offence of corrupting a minor— 
apparently on the complaint of a fifteen-year-old girl and her 
father—and he spent that night in custody at the police station. 
As he had already decided to go to England, a police officer 
confiscated his passport and cancelled his passage. Next day he was 
taken to court, formally charged and released on bail. Despite 


1 The relevant suthorities are: 

1. House of Lord's petitions: (a) Granted: (i) Miss Wharton 10 
Commons Jour.; 14 Lords Jour. 588, 585 at p. 591. (li) Miss Enig Aid 
12 Commons Jour.; 16 Lords Jour. 146, 148 at p. 149. (ii) Miss Turner 
(1827) 2 Lewin Oro.Cas. 1. 

(b) Not Granted: Miss Field 8) 2 H.L.0. 48; 9 B.B. 1010, which 
also cites and analyses the thres YO CASOE. 

Com the cases af: (i) Fulwood (1688) Cr.Cas. 482 at pp. 488, 403. (if) 
Miss Wortham (1846) 2 H.L.Oss. 78; 9 BR. 1020. 

2. The reports: (a) Granted: (i) Harford v. Morris (1776) 2 ey 498. 


GD Soott v. Sebright (1886) 12 P.D. AL. Gii) Bartlett v. Reos ) T% L.T. 
122. (iv) Hussein v. Hussein P. 150. a H. v. H. P. 258. 
vi) Parojoio v. Parojoio [1950] 1 B.B. 1. (vii) B v. Bucklend, 


Timos, February 20, 1065. And note Thomas’ Oase (1988) 175 L.T. 185. 

(b) Not Granted: (i) O v. Orano [1801] P. 800. (ii) Korel v. Korel, 
The Times, May 28, 1921. (iii) Ssleer v. Sileer [1955] 2 All B.R. 614. 

Compare Ford v. Stier [1806] P. l1—decided on the ground of mistake and 

also the cases on undue influence. (i) P (Arches) 


Beo also: (i) : i 
gN 1 W.W.B. 1072; 57 D.L.B. A inds v. MoD 
LL.B. 96 (iv) Kaw v. Kowaluk (1 D.L.B. 498. (v) Koos 
v. Magyar (1062) N.B.W.B. 647. (vi) Wiliams v. WHliems (1066) V.L.R. 60. 
That is, the House of Lords petitions: We do not know why the legislators 
voted as they did and in any event they may not have ed on the 
pri les of the ecclesiastical courts. See Tompleton Y. (1872) L.R. 
P. & M. 420 at p. 428 and Moss v. Moss [1887] P. 268 at p. 270. - 
3 The Temes, February 20, 1966. 
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his assertion of complete innocence, his solicitor advised him that 
it would be useless to fight the case, as this sort of charge was a 
common occurrence and, as guilty British personnel usually escaped 
before being brought to book, he had little chance of getting off. 
The result would be a period of about two years’ imprisonment 
and he would have to support any child until it was fifteen. 
Either he married the girl or he went to prison. His superior in 
the dockyard police confirmed this advice and he decided to marry 
the girl, the marriage being celebrated that night. The complaint 
was withdrawn and the girl lived at his mother’s house for the 
next few days. However, there was no form of cohabitation or 
sexual intercourse. Shortly afterwards the petitioner came to 
England where he acquired a domicile of choice and petitioned for 
the annulment of this marriage on the ground that his consent 
was vitiated by fraud and duress. The petitioner’s evidence was 
not corroborated in any material particular; however, the judge 
was satisfied as to its truth. 
The report concludes: 


“In the words of Griffith v. Griffith [1044] I.R. 85, ‘ Duress 
or intimidation may produce e fear that may lead to marriage 
but if such fear is justly imposed the resultmg marriage when 
contracted is valid and binding.’ Here the husband agreed 
to marry the girl as he was intimidated and that was brought 
about by a wholly unjust charge. He believed the advice of 
his solicitor and superior officer and believed himself to be m 
the inescapable dilemma of marrying or going to prison.... 

Not every degree of fear would vitiate consent. The fear 
would have to be grave and would have to originate from some 
external circumstance for which the petitioner was not respon- 
sible. Here it was clear the husband was in grave fear. He 
was not in any way responsible for originating that fear. 
He agreed to marry under the stimulus of that fear and but 
for that stimulus he would never have married the girl. He 
was entitled to a declaration that the marriage was null and 
void.” 


Accordingly, Buckland v. Buckland is authority for the view 
that duress must be grave, unjust, and emanate from some 
external circumstance for which the petitioner was not: responsible. 
No doubt this language, which is remarkebly similar to that of the 
canonists,‘ owes much to Haugh J.’s judgment in the Irish case 
of Griffith v. Grifith.5 In any event it constituted a useful 
summary of the principles involved. 


4 In canon law (o. 1087) the requisite fear must be ve, inspired from 
without, unjustly, and such that in order to escape it iho person is 
compelled to choose marrage. 
Ganon Law by Bouscaren, Ellis and Korth (1963) 4th ed., pp. 572, 
578: cited henoeforth as Bouscaren. 
5 [1044] LB. 85. At the close of his judgment (at p. 52), Haugh J. noted the 
similarity to canon law. 
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I 


In considermg the gravity of the duress alleged, the courts have 
found it relevant to consider the character of the petitioner, the 
nature of the duress, and also to ask whether the duress alleged 
was both the imminent and inducing cause of the marriage. 
The petitioner’s character is of importance in view of the 
subjective nature of duress. The subjective nature of the test was 
made quite clear in the leading case of Scott v. Sebright, where 
Butt J. said: 
cc It has sometimes been said that in order to avoid a contract 
entered into through fear, the fear must be such as would 
impel a person of ordinary courage and resolution to ield to 
it. I do not think that is an accurate statement of the law. 
Whenever from natural weakness of intellect or from fear 
whether reasonably entertained or not—either party is actually 
in a state of mental incompetence to resist pressure, impro- 
perly brought to bear, there is no more consent than in the 
case of a person of stronger intellect and more robust courage 
yielding to a more serious danger. The difficulty consists not in 
any uncertainty of the law on the subject, but in its application 
to the facts each individual case.” * 


Yet it could scarcely be claimed that every form of pressure 
amounts to duress. Limiting factors of a conventional nature in 
the choice of one’s partner, for example, are not uncommon ': 
duress, however, will amount to more than mere conventional 
pressures. Even so it has been well pointed out that, “ Duress 
must be a question of degree, and may begin from a gentle form 
of pressure to physical violence, accompanied “by threats of 
death. . . .”* Yet, “ the question of degree is a question of 
fact for the court.” ” 

Although evidence as to weakness of character would have to 
be strong before it could rebut an apparent consent to the 
marriage,” the court will consider all factors which may be relevant 


s ) 18 P.D. M1 at p. 24. Cited (last sentence | ) in Hussin v. 
‘usscin [1988] P. 159 ai p. 160. Of. canon lew which mguishes between 
the absolutely grave fear which affects all persons and the relatively grave 
fear which is grave for the particular ın question. Bouscaren, op. ott., 
p. 578. American law also, although the point is noi settled, favours the 
subjective view: see R. for Annulm 
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(1962) N.8.W.B. 547 at p. 658 by Niald J.; of. Buoklend v. Buckland, op. ott. 
‘Not every d of fear would vitiate consent.”’ 

* Per Karminaki ein Te. D. [196A] ee es event the court 
will mental reservations H. v. H., op. oit. p. oe; of. Silver vV. 


warnings. 
10 ... when a person of full age and sound mind has gone through the 
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to an accurate assessment of the effect of the duress alleged on the 
particular petitioner. Accordingly references to age,™' sex, experi- 
ence of the world “ and general temperament occur albeit unpre- 
dictably at times," in the decisions. Thus, although there is no 
reason why duress should not be found at the instance of, for 
example, a male petitioner of mature years, all the English cases 
except Buckland have been at the instance of young women 
whose ages have ranged from thirteen to twenty-four. It may 
even be of some significance that the eldest, a woman of twenty- 
four, was three years older than any of the others—and her 
petition was dismissed.“ It was of such a young woman that 
Butt J. said: “It is not a matter of surprise that a young and 
inexperienced girl so situate should undergo mental suffering 
sufficiently acute to impair her bodily health. To such a person 
writs and bankruptcy summonses may well appear endued with 
unknown terrors.” © Conversely, consideration of the petitioner’s 
character is but one factor considered by the court and might well 
be cancelled out by reference to the weaker character of the res- 
pondent." Similarly, evidence as to behaviour during the period 


difficulty or confusion, very clear and cogent evidenoe must be given pete 

presumptt and the marriage annulled.’ Per 

Collins J. in Cooper v. Orans, op. oit. p. 876. The learned fudge said (ab 
p. 877) that Pisld's caso was ‘‘an illustration of the rule that the strongest 
evidence is necessary to rebut the presumption of consent arising from going 
through the ceremony without complaint or apparent reluctance.” Even so 
apparent calm at the ceremony will not necessarily be fatal to the petitioner's 
caso: Ford v. Stier, op. cit. p. 4—"' The clergyman who officiated has not been 
called, but her manner does not seem to have attracted attention." 

11 Bor example the youth of both Miss Wharton and Miss Knight, op. oit., 
appears to have been a factor in the annulment of their marriages; of. Harford 
v. Morris, op. ott. 

Possibly the court may be less ready at the present day to assume that the 
femalo is necessarily at a disadvantage. 

13 Age, sex and lack of experience were combined to æ striking extent in the 
‘American case of Avakian v. Acakian (1908) 60 Atl. 521: the marriage of a 
Ja-year-old girl to a man of 55 in a strange country where the girl was without 
friends, money or independent advice was under duress. 

13 Field's case, op. oit., for example, would seem as strong as some of the earlier 
cases. 

14 Cooper v. Crane, op. oit. 

18 Soott v. Sebright, op. cit. at p. 25. 

16 " The evidence of extraordinary sensibility on her part is not strong, and there 
is no evidence of extraordinary force of character in the respondent, then a 
young man of not quite one and twenty’: Cooper v. Orans, op. ott. 

7 recently, Nield J. commented: ‘‘. .. not only is no evidence 
that the petitioner was easily influenced and inspired with terror, but 
she was in fact a nurse. She was 38 years of age, and the respondent st the 
time of the iege 24. One is hardly entitled to draw some strong inference 
from this, but I noticed annexed to the affidavit of service of the petitioner 
a photograph of the respondent. Thas photograph seams to be s photograph of 
a young man of no very great physical strength or overbearing character." 
Keoskomsthy Vv. Magyar, op. cit. at p. 556. 


Vor. 29 22 
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in question may be examined ' and parental influence may be 
relevant." 


The nature of the duress must have been such that at the time 


of the marriage ceremony the petitioner was not a free agent.* 
Accordingly, the test is a severe one: 


“ The next point urged before me was that the facts shewed 
that her will was overmastered by the influence of the respon- 
dent, and that there was, therefore, no real contract. In 
order to hold that the ceremony so performed was not binding, 
I think I should have to infer as a fact one of two thi 
either that she was so perturbed by terror that her mind was 
bear ie and she did not understand what she was doing— 
and this, I think, is what is meant by the words ‘ not know 
what she is about,’ in the passage from Bishop, cited in the 
argument, and which is based on Fulwood’s case—or that 
though she understood what she was doing her powers of 
volition were so paralysed that, by her words and acts, she 
merely gave expression to the will of the respondent and not 
her own.” 7° 


17 Bee Soott v. Sebright, op. oit. p. 25 where reference is made to doctors’ nurses’ 


and friends’ descriptions of a marked alteration in the petitioner's condition: 
of. Bartlett v. Rios, op. oit. p. 124 where Sir F. H. Jeune P. referred to the 
evidence of the mother of the petitioner to the effect that iho petitioner was of 
a nervous mee hehe character. 

Bee Ford v. Stier [1806] P. 1 atp. 5 where the petitioner was said to have 
been under the influence of her mother and the ndeni o such an extent 
that she was not & free agent. Certainly canon law a well defined doctrine 
of reverential fear—‘‘the expectation of future harm as a result of dis- 
pleasure on the part of a parent, superior or other person under whose 
authority one is and to whom one owes reverence. In itself, reverential fear 
a alighs, bui it may be grave from its circumstances. Is becomes grave when 
* to this reverence are added importunate and insistent entreaties, and 
strenuous i constant nagging, imperi words and similar - 
stances." For s well known instance gee Mariboroagh case, A.A.6. 1926, 
p. 501 (cited in Sheed on Nullity of Marriage (1989), 2nd ed., p. 114 and R 
and Granflelds, Domestio Relations, Oteil and Canon Law Codi) pp. 184, 187). 
On the other hand an American court hag said: “... mere 

of e father, based on the relation of parent and child, do not show the 
necessary legal subjection of ono person to another to constitute coercion . . . 
no matter what the facts were or whas he thought they were, the mere fact 
that the petitioner's father urged, or even commanded her to marry the 
respondent, does not amount to such coercion as to justify this cours in 
annulling a contract of that nature.” Fluharty v. Fl riy (1987) 198 Atl 
888. In practice, however, the difference between the canon law and the 
American Teolsion may be more appareni than real, i.¢., rest on their respective 


19 A phrase used in Ford v. Stier op. ait. p 6. „Of. The American court in 
v. 


„5T S.B. 2d. 417 at p. 490 (1950): ©... it (duress) must 
ol have inated throughout the transackon to such an extent that 
ap nt could not and did not act as a free agent.” As wo have seen (note 4) 


duress in canon law requires, inter alis, that the fear muss be such thet 
order to escape is the person is compelled to choose marriage, i.s., there is n 
alternative to marriage. Bouscaren, op at: edo 

arojoto v. Parojoic, op. cit. p. 4. 
of. the learned ju e's conclusion in Scott v. Sebright, op. cit. p. 81 that 
: efore palsies ot i 


this 
the respondent were such that of her free and unconstrained will 
she never would have married him; that sho had been reduced by mental and 
bodily sufferin to a state in which she was incapable of offering resistance to 
and. routs wld in hae DOI sendicen Wis have treated 
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It is not surprising, therefore that the element common to all 


the cases is fear. In its crudest and most usual form this will be the 
fear of violence. Thus the courts may find duress in cases where 
the petitioner’s life has been threatened * or even in cases where the 
petitioner only went through the marriage ceremony because the 
respondent had threatened his own life ™* or because the life of a 
third party had been so threatened. However, the courts have 
not yet had to decide what threats of violence short of death will 
amount to duress. Yet in view of the subjective nature of duress 
there is no reason either in principle or on an analogy with com- 
mercial contract why threats of serious bodily harm should not 
be deemed adequate.” 


31 


24 


with the contempt she must have felt for the 
Similarly, in the American case of Todd v. Todd, 94 Atl. 128, 129 (1802): ‘It 


is not alleged that there was any force used to compel the marriage, snd, in 
order to a divorce, under the statute, upon the ground of threats, 

must be such ats the life or to do bodily harm as would overpower 
the ju and coerce the will. There must be such a mental condition as s 


toL thie en eo belans did Dok ana are 
to the marriage.” Qusay v aldron (1910) 52 TO a4 
recognised that, ‘' Violence may be physical or moral; thet 
consist of the coercion of the person conti do 
celebration of the martisge; or af tis coerción the will b 
of bodily harm. In the ier case, the person is forced to elect between oon- 
senting to marry and exposure to threatened evils. Such a forced consent does 
not bind the person who has been constrained to choose the alternative of 
marriage.” 
am Bartlett v. Rice; Thomas’ Oase; Hussein v. Hussem; of. Soott v. 
Sebright. 

Contra threats of a different kind in H. v. H. (contrasts Siloer v. Silver): 
Parojoie v. Parojoio (together with violence); and Buckland v. Buckland. 
Asin Harford v. Morris, although there is no reason to suppose that this point 


alleging such a threat was not entitled to relief on 
threat were made, the remedy would be to allow the respondent to carry out 
his threat. Otherwise intolerable absurdities would result. also 
Keoskemethy v. Magyar. 

A tly in canon lew such a threat alone would not suffice, as one case 
deci > "for i was a threas to kill herself not him, but it would have exposed 


the plaintiff's father. Kingsley comments that ‘' threat of physical injury to 
ird persons, close relatives of the party has been sufficient '’: in 
o, however, the test being subjective and threats to persons other than 
the tloner being admitted, it sh d not matter whether or not the threats 
are to close relatives: op. cit. p. 2, n. 6. 
“ Duress of the person may consist in violence to the person, or threats of 
violence, or m an aoe whether actual or threatened '’: Chitty on Oon- 
tracts (1961 ed., Vol. 1, § 882. Cf. the American case of Phipps v. 
Phipps, 57 8.H. 2d. 417 at p. (1950): * The violence or threats must have 
been of such a nature as to inspire a great fear of bodily harm.” The can- 
onical doctrine of relative fear would seem to embrace threats leas than death, 
a fact made clear by the cases cited in Sheed on Nullity of Marriages (1989) 
2nd ed., pp. 75-77. And, of course, the Buoklend case is an instance of a fear 
of som considerably less than death. Cf. Williams v. Williams (1066) 
V.L.B. 60. 


628 THE MODERN LAW REVIEW Vor. 29 


The problem in Buckland v. Buckland, however, was one new 
to an English court: where the petitioner had married only to 
escape arrest and the possibility of imprisonment consequent upon 
a successful criminal prosecution, could the marriage be declared 
null on the ground of duress? Undoubtedly, Scarman J.’s strong 
language * leaves no doubt that on his view of the facts—uncor- 
roborated though they were in any material particular—the fear 
inspired in the petitioner was a grave one. Nevertheless, it is 
submitted that the facts of Buckland v. Buckland, with regard 
both to the character of the petitioner and the nature of the duress 
alleged, must surely be understood as rather an extreme example 
of the subjective nature of the test of gravity. On the one hand 
this was not the case of a young and inexperienced girl, possibly 
without friends, who succumbs to force. Far from it. The petitioner 
was a twenty-one-year-old dock policeman, not liable, one would 
have thought, to easy intimidation, against whom no threats of 
force or violence appear to have been made and who was given the 
opportunity to consult independent advisers. On the other hand 
the duress alleged was simply that of arrest and possible imprison- 
ment according to the normal process of law. Even if found 
guilty—and it is submitted that, no matter what the petitioner’s 
solicitor may have said, his alleged estimate of bias on the part of 
the Maltese court can scarcely have been deemed relevant by the 
English court, no matter how subjective the test, the estimated 
period of punishment was one or two years. If the imprisonment 
were a factor in the petitioner’s fears, the possibility of two years’ 
imprisonment could measure up to the standard laid down in 
Cooper v. Crane,®* only in the case of a highly sensitive petitioner: 
more important, perhaps, may have been a fear of imprisonment 
as such." 

There is no doubt, of course, that the duress alleged was both 
the imminent and inducing cause of the marriage.™ 


“ Frightened,” ‘a terrifyi very regrettable situation,” ‘‘s terrifying 
pea are " “in grave Teche ake tad oe the gravest casey, ge s vey 
sad stato of affairs erted a ee a state of panio! are Bees 


118 Bo. 619 whero 
it was held that the Si sheriff's he "erroneo y informed the 
zeie penalty for the offence was death, not render the plaintiff's consent 
invo 

ar A dininin ae Eiigeley, op. on. . 6 who, citing Sherman v. 

È 156 nl EE E fact een a 
ane cma tat ke ans sie fa pee te at tanalty, ce 
ty not ear of con n ess of or 
of th othr oyila ttendant on the dhrestened : ` 
a8 Fascia Magyar, ot, p. 554, Het eee the point, 
“ Well now,” said ield J., Fa thá dustdent\of ahowing tha gtk ena. a 
forth, and the clothes with blood, took place towards the end of July last year. 
ie eas age did neh aks pia cng! Ooie l and in the meantime some- 
g happened which it seems to mo is an important matter having regard to 

the So i Pi tide DET Moued i io ATT Ai a6 Hmh OF Hie T 
and that ıs the importan not, he to matty Bè tho aid. of Jily— 
Shekhar thal wik- cadveat By » but the actual consent thas took place 
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un 


The duress alleged must be unjust. ‘“ So much for the general 
principles which I summarised as follows,” said Haugh J., “* Duress 
or intimidation may produce a fear that may lead to marriage, 
and if such fear is justly imposed, the resulting marriage when 
contracted is valid and binding.” He continued: ‘* Assuming that 
marriages have resulted from a fear so imposed, they are clearly 
valid and binding on both parties. The man is free to elect 
-between the scandal and possible punishment on the one hand, or 
the marriage to the girl he has wronged on the other. But the 
fear imposed must be properly imposed, that is, the charge of 
paternity must be true.” ** It is submitted that such an inter- 
pretation of injustice, which appears to have been accepted by 
Scarman J. in Buckland v. Buckland, is unduly narrow. 

Indeed, the leading case of Scott v. Sebright is surely an 
example of a case where the court has found that the threats in 
question amounted to duress not because they were unfounded, 
or even because they were unlawful, but because in the circum- 
stances of that case they were unjust. A well known Rota decision 
is quite similar. There, “a young woman’s grandmother (who 
was in fact supporting her though not obliged to do so) threatened 
to withdraw financial support from the girl unless she married 
according to her dictation. The girl chose the prescribed marriage 
as the only alternative to suffering this grave loss.” The Rota 
held that this fear was unjustly inspired “‘ because, though the 
person making the threat had the right to carry it out (being 
under no obligation to provide support for the girl), yet she had no 
right to exact marriage by means of the threat.” >° An English 
court of course might consider such a decision to be rather 
extreme: yet these cases do show that it may not be enough 
simply to ask whether a charge was true or legally possible. 


before the officiating priest on October 1. Whether that was the result of 
duress and not full consent at all. That is the question involved. Well now, 


before that ceremo and after this in July, she herself 
wrote out a document and the respondent to it. That document was 
dated September 20, 1960. It is... im these wo ‘I bind myself to 


incident quoted inflnenced Nield J. in refusing a decree: Contra Parojcic V. 
Parojeio, op. cit. at p. 6 and Cooper V. Crane, op. oit. Also Stakslam v. 
Chae ) 198 Bo. Bd. 680, 6IL and Shepherd v. Shepherd (1917) 192 B.W. 


7” Griffith v. Griffith [1044] LB. 88 at pp. 44, 48. 


: soloo, as an absolute alternative to , is unjust in substance, 
ecause the payment of compensa or panitive is a choice to which 
ihe culprit is jasily entitled. A Theos of imprisonment i 
without due process of law, or made by persons not vested with legal authority, 
is unjustly applied, even though the punishment be justly merited.’ 
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Indeed, on grounds of public policy, a person who lays a criminal 
charge in good faith should not be penalised because a court later 
finds that there was no substance in the charge. At common law, 
for example, the threat of criminal prosecution will not amount 
to duress unless the charge is a false one and brought through 
malice or deceit.’ Similarly, an American court explained long 
ago that, 

Sue ie ee Se ee ee rae 

upon the sufficiency e evidence of the crime to 

i a subsequent suit to annul the marriage would aa 

place it in the power of the accused to change the forum for 

the trial of the accusation. In many cases, by loss of evidence 
for the state or other causes this would enable the party 
arrested to defeat one object of the statute by a marriage under 
it, to escape the imprisonment or fine, with a chance of 
subsequently annulling the marriage on f that he was not 
guilty of the crime. o relief in cases the present, so far 
as the present point is concerned, is in reality based on the 
fraud of the defendant in ing an arrest upon a charge 

which she knew to be ess.” 33 
Accordingly, the conventional position in American law is: 

“, . . the force or coercion must have been unlawful, and 

where a man marries under the threat of, or constraint from, 

& criminal prosecution arising from his illicit sexual relations, 

such a prosecution for seduction or bastardy, he cannot avoid 

the marriage on the ground of duress but it is otherwise in the 
case of a ion which was instituted maliciously or 
without probable cause.” = 

Again, problems might arise in which although the right is by 
no means all on one side, on balance the social policy of the state 
might well be better served if the marriage were allowed to stand. 
For example, W has had premarital sexual intercourse with H on 
several occasions and on one occasion with X. On becoming 
pregnant she honestly believes H to be the father, charges him 
and H, faced with the alternative of prison, marries her. After 
the birth of a child medical proof is available that H could not 
be the father. In a second case W, a minor and innocent in 
sexual matters, believes wrongly but honestly that H, who had 
admittedly ‘‘ taken liberties ” with her, had had sexual inter- 
course with her. To escape a charge of seduction and possible 
imprisonment H married W. 


were 
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It is submitted, therefore, that the interpretation of injustice 
in Griffith v. Griffith and Buckland v. Buckland—and possibly 
also in Hinds v. McDonald, not cited in the two previous cases— 
should be confined to their own facts. Accordingly, in accordance 
with the spirit of Scott v. Sebright and on grounds of public policy 
and of harmony with the law of commercial contract, the test of 
injustice should not be the truth of the charge but whether the 
charge was brought through “ malice or deceit’? or, as the 
Americans have it, ‘ maliciously and without probable cause.” 


m 


The fear has to originate from some external circumstance for 
which the petitioner was not responsible, 

Similarly, the canon law, declares that the fear must be inspired 
from without, and Sheed illustrates the distinction by pointing out 
that in 1927 the Rota gave a decree of nullity to a man who had 
been Jed to the altar at the point of a gun; but a man who, having 
seduced a girl, married her through fear of going to hell if he did 
not, cannot plead this fear, overmastering as it may have been as 
a ground for nullity.** Yet, although the point is not settled, it 
seems that canon law does not require that fear be injected for the 
direct purpose of compelling assent.” 

There is no doubt that English law agrees with the first point: 
and since Karminski J.’s decision in H. v. H.** it will agree on 
the second point also. In Buckland v. Buckland, of course, it was 
the girl and her father who were responsible for the charge being 
brought forward. However, the learned judge described the 
solicitor’s advice to the petitioner as extremely important, so 
giving grounds for regarding this advice as a factor in the duress 
alleged. Now, although it is fairly well established that duress may 
emanate from sources other than the respondent,*’ this is the 
first occasion on which advice given by an adviser of the petitioner 
at the petitioner’s request has been regarded as a factor in alleged 
duress. Yet such an interpretation of the report is untenable on 
principle as it is contrary to the third requisite of duress—that it 
should emanate from an external source for which the petitioner 
was not responsible. Therefore, was Scarman J. holding that, 
while the principal cause of the duress alleged must emanate from 
an external source, a contributory mover need not satisfy this test? 
If so, this would seem to be a fine distinction for which there was 
no precedent. If not, why is the solicitor’s advice described as 


34 Sheed, op. of. p. 78. 
28 Gheed holds that the fear must be directed to extorting matrimonial consent, 
op. cit. p. 78. Bouscaren mentions a classical to bus believes that fear 


need not be injected for the direct purpose of compelling assent—op. oit. p. 578. 
ae [1054] Es aa where petitioner’s fear arose from conditions in Hungary 
at e 


3T Be H. v. H., op. off. Canon law would seam to agree with this view: 
, op. oit. p. 578. 
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extremely important? Moreover, as the petitioner’s legal adviser, 
his solicitor stood in a confidential relationship to the petitioner. 
It is submitted that confusion may be due to the brevity of the 
report and that on a true construction Scarman J. was saying no 
more than that the solicitor’s advice confirmed the fear already 
entertained by the petitioner and served to prove the extent of 
the fear entertained by him. 


IV 


It remains only to consider the question of ratification and Scarman 
J.s comments on what he called the very sad state of affairs 
which existed in Malta. 

The question of the subsequent ratification of a marriage cele- 
brated under duress hes not arisen in the English courts. Whether 
such marriages can be ratified depends, of course, on whether the 
“ marriage ”?” in question is deemed void or voidable. 

In American law the position appears to be that, despite some 
older authority to the contrary, such marriages are voidable only 
and so may be ratified.** 

Accordingly, consummation, cohabitation without consumma- 
tion, acknowledgment in letters and reliance on marriage as a 
defence to proceedings for expulsion from a lodge have all been 
effective.** In Boutterie v. Demarest the court was able to hold: 


“ If plaintiff was under the power of father and others, there 
is no evidence that that power was held over him after the 
ete: Tt devolved npon the plaintiff, if he was 
compelled to marry her, when it came to the consummation 
of i to declare that under no circumstance ne 
would o to the end with the matter. He was married, 
true; the per ceremony had been followed; the an 
does not stove that he was forced to go one step further.” 49 


The ratification—as the above passage implies—must, of course, 
be voluntary.‘ 

On the other hand, in English law the conventional position, 
although unsupported by any modern authority,“ is that such a 
marriage is void.“ The courts, however, have never been directed 
to the problem. It is submitted that little can be made of older 
authority and that, at all events since in none of the cases has the 


38 Kingsley, op. oit. 10. Also 0.J.8. 

3 Sherman v. Sherman (191 6) 188 NW. BOL; Morrell v. Moore (1907) 104 8.W. 
614: Goss v. Gaze (S10) a B.W. i188: Honnett v. Honnett (1878) 88 Ark 
156. Bee oy, op. ot. at p. 9. 

to (1010) 02 Bo; at p. 495. ` 

t1 Nee, for example, Avakian v. Avakisn, cited in note 12. 

43 See, however, Moss v. Moss, op. oit. p ia Boras, o oe on et p. 861. 

e T iy oake, aa maoh by, Ior example p ragan G 
Tolstoy (1968) 5th ed., 101 and 11 aa A 


18 O.R. 996 and Kowaluk v. Kewelek (057) 8 DLR woe also 
versloy on Domestic Relations, 5th ed., at p. 31: Parojoto v. Parojoic eae 
All E.R. 1, 8: Makadsrvan v y. Mahadercan [1962] 8 All B.R. 1106, 
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marriage been consummated, there is no reason why the courts 
should not hold that such marriages may be ratified on the 
American lines. Such a solution is desirable in cases, where, 
after the marriage ceremony and with knowledge of legal rights,“ 
a petitioner has voluntarily performed an act which may be con- 
strued as a ratification of the marriage. Such cases will have to be 
dealt with on their individual merits. It is suggested, however, 
that such a principle might well have been applied quite properly 
in the Buckland case had the petitioner consummated the 

during the few days the respondent lived with him at his mother’s 
house. 

Finally, it may be appropriate to comment briefly on the 
matrimonial history in the Buckland case. Certainly Scarman J.’s 
strong language leaves no doubt as to his views. The learned 
judge spoke of the court’s anxiety concerning the matrimonial 
history, of a very serious injustice and of a terrifying and very 
regrettable situation. At the end of the judgment the petitioner’s 
state of panic “‘ is attributed to those who were responsible for 
bringing the charge, the girl and her father.” It is submitted 
with respect that on the facts found by the learned judge no persons 
other than the girl and her father can be considered blameworthy. 
Accordingly, the learned judge’s comment on what he called a 
very sad state of affairs existing on the island of Malta appears— 
possibly because of the brevity of the report—to be rather puzzling 
and should be construed as referring—as Scarman J. may well 
have intended—to the actions of the girl and her father alone. 

It may be appropriate however to pomt out that the police and 
courts have played a similar role in the U.S.A. and to bear in mind, 
in conclusion, the remarks of a New York judge concerning a like 
position in Puerto Rico: 


“ Such a marriage as plaintiff describes thus strikes my 
mind as an instance in which morally approved and socially 
scientific preasures have been la y exerted in favour of 
inducing ght eters and the suggestion that it presents 
a case of ne the marriage voidable comes to my. 
mind as a distinct Tn short, making the fellow marry 
the l seems to me the right and course, and to accede 
to the suggestion of duress sa estroy a time honored 
method long used by y society as a means of protecting itself 
against the evils of illegitimate children, unmarried mothers 
and ‘ruined °> womanhood. 

This case seems to show, moreover, that Puerto Rico has 


L 
«4 With the probable exception of Harford v. Morris, oit., where, however, 
before the Arohos the King's adwoa “poke of weduaion.” In Portsmouth 
, the question 


Yot im the ear Danie cee ths IS Ee edly; ii no 

I this i Tapes boei ane 
in any event, le (see note 2). 

45 A point which is in accord with general lish authority on bation 
Rayden, op. off. pp. 266, 287. = ca : 
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advanced even further than the scenes of my childhood, in 
that instead of leaving redress solely to the family of the 
inj irl or the moral suasion of small town public opinion 
it adds to those sanctions the active intervention of 
its own ministers of law and order. 

Puerto Rico has tremendous problems arising from over- 
population, a large birth rate, and great poverty among a 
great many of its people, and in the absence of any evidence 
of local law to the contrary I think I am justified in assuming 
that this marriage conforms to its social conscience as well as 
to its own general conceptions of its economic, moral and 
social needs. Indeed, that seems to be sufficiently proved by 


Ae Tart Wet abi eee ee ee ee le 
steps of its own public o who I must assume were acti 


in the public interest and in accordance with the mores 
needs of the community whose officers they were.” “* 


A. H. Mancuester * 


a v. Figueroa, 110 N.Y.8. 9d. 550 at p. 558 (1952). Sexual intercourse 


admittedly taken place besween the 


EXCLUDING EVIDENCE ILLEGALLY 
OBTAINED: AMERICAN IDIOSYNCRACY 
AND RATIONAL RESPONSE TO SOCIAL 

CONDITIONS 


Tue American rule forbidding use of illegally obtained evidence 
to secure criminal convictions has evoked reactions from British 
penalsts ranging from outright rejection to perplexity or gentle 
tolerance. It has seemed anomalous that the criminal should go 
unpunished because the policeman erred. Far better to convict 
the manifestly guilty murderer or rapist and then turn one’s 
attention to the proper measures of discipline to be applied to the 
policeman. ‘“‘ Two wrongs don’t make a right” triumphantly 
declare the more natve of my fellow-countrymen who deplore the 
rule of exclusion. I have not heard that supposedly conclusive 
argument from Englishmen, but the general opinion here seems 
to be that it is surely enough to give judges discretionary power to 
exclude evidence when they are satisfied that it has been unfairly 
or oppressively obtained. Perhaps that does go far enough in a 
country where it can be said that a word of disapproval from a 
Judge would assure a change of practice by the police.? American 
police are not so malleable; they not infrequently pass adverse 
public judgment on the judicial decisions which restrain them, 
with more than a hint occasionally of an intention to persist in 
methods which they regard as essential to their success. Although 
I have read reports indicating that English police too are human 
and occasionally ignore not merely judicial admonitions but even 
the criminal laws of their country, my purpose here is certainly 
not to urge the transplanting of the American rule to England, 
but rather to state the considerations which have led the Supreme 
Court of the United States to put the admissibility of illegally 
obtained evidence not only beyond the discretion of judges, but, to 
a considerable extent, beyond the discretion of the legislature to 
change the governing law. With us a constitutional principle can- 
not be set aside even by a majority vote of Congress or a state 
law-making body. 
The essence of the matter is that American experience has shown 
the inefficacy of collateral disciplinary measures to secure police 
“observance of lawful limits of their investigative procedures. As 


1 Glanville Williams, pier rie Rae aged fa r e 


Proseosion§ pegions 1 ea p. 8888, 88-51. Rodni J Beoant developme tho 

ie T ' ents of 
described in ** Admissibility of Evidenco 

Obtained E and Bea andar’ Oe Acacias TAON 

Opinia By ga | 

3 Cross, op. oit., supra, at pp. 271-278. 
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Mr. Justice Clark put it m Mapp v. Ohio, which imposed the 
exclusionary rule on the states as a matter of federal constitutional 
law: 


“, . . other remedies have completely failed to secure compli- 
ance with the constitutional provisions [citing People v. Cahan, 
44 Cal. 2d 484, 282 P. 2d 905 (1955) ]... . The experience of 
California that such other remedies have been worthless and 
futile is buttressed by the experience of other states. The 
obvious futility of relegating the Fourth Amendment [guaran- 

ing security from unreasonable searches] to the tection 
of other remedies has, moreover, been recogni by this 
court... >? 


It is hardly to be wondered at that a policeman who is the hero ’ 
in Monday’s conviction of a dangerous criminal will not find himself 
in the prisoner’s dock on Tuesday charged with criminal 

or false imprisonment based on the tactics of his arrest of the 
convict. It would be his fellow-police and his collaborator, the 
public prosecutor (usually an elective office in our states), who 
would have to turn on him thus. Nor are civil remedies adequate 
against misguided police zeal. Damages to those most likely to 
be victimised by police excesses will be minimal, and the defendant 
policeman is unlikely to be able to pay a substantial judgment.‘ 
The rationale of the exclusionary rule is not ‘‘ punishment ” of the 
police. Obviously reversal of a conviction does not penalise a 
policeman, whatever might be said as to its penalising the victim 
or the public. The rationale is removal of any incentive for 
the police to violate the rules. 

A most important point to appreciate regarding the exclusionary 
rule is that objections on the ground that it enables guilty people 
to escape condemnation impugn the substantive rules themselves 
rather than the evidentiary rule,’ because there is no doubt that 
many more guilty people escape as a result of the presumably 
normal compliance of the police with the laws that restram their 
operations than escape as a result of discovered non-compliance. 
If the laws restrict the police too much, that issue should be faced 
directly rather than evasively by retaining the restriction and 
failing to implement it. 

Related to the previous point is the objection which ‘ exclu- 
sionist °? Americans would feel against leaving it to the judges’ 
discretion whether to exclude illegally obtained evidence: in 
practice, the discretionary arrangement results in the admission of 
trustworthy evidence of serious crimes. If that is good policy, say 
the exclusionists, it ought not to be left to the whim of judges, 


3 Mapp v. Ohio, 867 U.S. 648, 6 L.Hd. 2d 1181 (1981). 

4 Bee Foote, ‘Safeguards in the Law of Arrest” (1907) 7 Northwestern 
UL. Rev. 16. 

š Seo Paulsen, “ The Bule and Misconduct by the Police " (1961) 
52 J.Crim.Law, Severe fos Police Saience 255; People v. Oahan, 44 Cal. 
Od 484, 449, 282 P. Sd 905 i 


Noy. 1966 EXCLUDING EVIDENCE ILLEGALLY OBTAINED 687 


and it certainly ought to be embodied in a rule of action for the 
police so that honest and scrupulous policemen may in every such 
case employ the needed techniques. Surely if murder, robbery, 
rape, arson or espionage cannot be repressed without abnormal 
arrests, searches and interrogations, we should not rely on the 
lawlessness of an occasional policeman to get the necessary evidence, 
or the “ discretion ” of a judge to admit it. 

The notion that trustworthiness of the evidence is a proper 
consideration in determining whether to condone police irregularities 
has a considerable following. A distinguished British group, 

reporting on police interrogation practices, favoured excluding 
evidence of a prisoner’s statement obtained by prolonged question- 
ing, since ‘*. . . it may be false.... But if the police look in the 
place he has indicated, and find a gun bearing his fingerprints, 
and with which the murder could have been done, there can be no 
objection to admitting evidence of the finding of the weapon.” * 
But that conclusion rests on the untenable notion that admissibility 
is solely a function of credibility. No law of evidence is framed 
on that principle. Evidence of doubtful credibility is often ad- 
mitted, with appropriate cautions, as in the case of witnesses who 
are parties in interest, or who were accomplices in the criminal 
activities of the defendant. Per contra, credible evidence is often 
excluded on grounds of extrinsic policy. One thinks immediately 
of the privileged non-disclosure of statements made by clients to 
lawyers or the privilege not to be incriminated by the testimony 
of one’s spouse. Professor Cross has pointed out that “ confessions 
are not excluded on the sole ground that they may be untrue,” 
instancing cases where an involuntary confession was held madmis- 
sible although the defendant had, subsequent to the confession, 
voluntarily affirmed its accuracy.’ Thus it is clear that British 
law, like American law, looks to other tests beside trustworthiness 
as the criterion of admissibility, namely, the techniques by which 
the evidence was secured by the prosecution. The U.S. Supreme 
Court has explicitly adopted the rationale of prophylaxis in ex- 
cluding statements, rather than the rationale of unreliability, 
and has accordingly excluded the “‘ fruit ’’ of illegal investigatory 
activity, as well as incriminating statements whose authenticity 
might be doubtful.’ 
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Where the challenged police technique is illegal interrogation 
of the accused for the purpose of securing a confession, American 
objections to admissibility rest not only on judgments as to how 
to secure police compliance with law but also as to how to vindicate 
the constitutional right of the accused to assistance of counsel. 
If an accused is entitled to counsel at the point where it matters 
most, it will be when he is taken into custody and before any 
interrogation. A counselled defendant will ordinarily make no 
confession. If an uncounselled defendant makes a confession bet- 
ween arrest and trial, it will do him little good to have counsel 
and all the other amenities in the courtroom. Some see the real 
“ trial” in confession cases as occurring in the police station, 
from which it would follow that excluding the confession of an 
uncounselled defendant is on a parity with refusing to accept a 
plea of guilty from an uncounselled defendant.?° 

I close this summary of the American exclusionist views with a 
few observations on the effect of the exclusionary rule on law 
enforcement. First, prior to the Mapp decision, while many states 
still admitted evidence illegally obtained, there was no indication 
whatsoever that such states had more effective law-enforcement. 
On the contrary, the most effective and respected law-enforcement 
agency, the Federal Bureau of Investigation, operated under the 
long-standing federal exclusionary rule. Secondly, one must bear 
in mind that the occasional release of a guilty man on the ground 
that the evidence against him was illegally obtained could not 
possibly impair the deterrent efficacy of the penal law. The person’ 
does not exist who would contemplate committing a crime, desist 
out of fear of apprehension, trial and punishment, but be enticed 
onward by the prospect that the police would, in effect, immunise 
him from conviction by using illegal means to secure proof. A 
criminally inclined person might gamble on the known inefficiency 
of the police in detection and might take comfort in the whole 
historic array of protections afforded to accused—guarantees 
against unreasonable search, jury trial, unanimous verdict, counsel, 
privilege against self-incrimmation, the hearsay rule, -proof 
“ beyond reasonable doubt,” etc.—but he could hardly count on 
the exclusionary rule in calculating his risks. 

Louis B. SCHWARTZ* 
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DEPARTMENTAL COAOTTEE REPORT: LEGAL AID 
IN CROONAL PROCEEDINGS 


Srx months after the publication in March 1966 of the Report of 
the Widgery Committee there was still no sign of how the 
Government proposed to deal with its recommendations. It is to 
be hoped, however, that, the state of the economy notwithstanding, 
these will receive urgent attention. The Committee’s terms of 
reference were to examine and report on the arrangements and 
machinery for providing legal aid in crimimal proceedings. It had, 
in other words, a brief to review the whole of the existing situation. 
It took as its measure of a just and effective legal aid system two 
main objectives: first, that the system must ensure that injustice 
does not arise through an accused person being prevented by lack 
of means from bringing his defence or matters that could be urged 
in mitigation effectively before the court; secondly, that legal aid 
should only be made available where necessary, It rejected the 
view that the state owed a duty as a kind of social insurance to 
provide legal representation for anyone who could not afford it.? 

It considered the first objective in the light of the present 
availability of legal aid. The latest figures (for 1964) showed that 
aid was granted to 1-2 per cent. of defendants in summary trials, 
24-7 per cent. in preliminary hearings and 52-1 per cent. in trials 
on indictment.” The figures also showed that, for whatever reason, 
the majority of those who did not receive aid did not apply for it. 
In 1964, only 1-5 per cent. of the 1,857,008 persons dealt with 
summarily applied for aid as compared with 28-9 per cent. of the 
27,886 who appeared before examining magistrates and 51-2 per 
cent. of the 85,124 committed for trial or sentence. The Report 
unfortunately did not go into the question why such a relatively 
low proportion of defendants apply for aid. This surely would 
have been an opportunity for some sociological study of who does 
and does not apply for aid, and why. 

The low proportion of applications would seem to demand some 
investigation. One reason may be that the majority of defendants 
know nothing about the provisions for aid. More probably they 
do not always appreciate that their cases would benefit from legal 

shelp. Others may be too nervous, inexperienced or intimidated by 
° court proceedings to make application—especially when it appears 
that such application, if successful, will involve an adjournment. 
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An attempt to solve this problem would require the court to be 
under an obligation to tell every defendant that, subject to means, 
he was entitled to ask for legal aid, and to inquire whether he 
made such application, if necessary with an adjournment. The 
courts should not be allowed to assume—as they normally do in 
all but serious cases—that the accused is sufficiently knowledgeable 
to ask for aid himself. 

The Report states that the Committee were satisfied that the 
proportion of refusals of applications for aid was not unreasonably 
high.* The figures showed 28-5 per cent. refusals for summary 
trials, 16-5 per cent. for preliminary hearings and 11:8 per cent. 
for trials on indictment.* Since the Report did not, however, give 
any indication of the standards by which it measured whether the 
proportion was too high, it is difficult to know whether the Com- 
mittee had any specific criteria in mind. A’ survey conducted 
specially for the Committee of all applications made during the 
period August 17 to August 20, 1964, showed that 18 per cent. were 
refused, of which 68 per cent. were refused on the grounds that the 
defendant had the means to pay for his own defence. The most 
frequent other grounds for refusal were the likelihood of a guilty 
plea, or the triviality of the offence. In some cases aid was refused 
because some magistrates held = mie; view that legal aid was 
unnecessary in committal 

The Report states that in ie view of the Committee the 
existing provisions permitting the grant of legal aid wherever this 
appeared in the interests of justice gave the courts a sufficiently 
wide discretion. But it suggested that they should nevertheless be 
supplemented by guidance'as to the criteria to be appled in 
deciding whether legal aid was desirable in the interests of justice. 
This would increase uniformity. On the whole the Committee was 
impressed by the way in which the courts exercised their discretion, 
but it found that some tended to refuse aid where it ought to have 
been granted. 

It urged that there ought to be a statutory statement of the 
principles that should govern the exercise of the discretion. For 
trials on indictment and committals for sentence the Committee 
strongly recommend that, subject to means, full legal aid should 
be granted in all but exceptional cases. Aid should only be 
refused where it was not desirable in the interests of justice to 
grant it. It did not give examples of such cases, but it obviously 
visualised the category as an extremely small one because it said 
that aid should be granted in “ practically all ” cases.* If this 
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suggestion is given legislative effect it is safe to predict that some 
Inagistrates will refuse aid in a substantial number of cases where 
the Committee would have thought that it should be granted. It 
aid is to be available in “ practically all ” cases, would it not be 
better, as well as simpler, to give it in all such cases? 

The Committee took the view that legal aid should rarely be 
necessary for the great majority of summary offences, on the 
grounds that their triviality does not warrant the trouble and 
expense. It found no way, however, of distinguishing with certainty 
those cases where legal aid should and should not be granted. It 
therefore said that it was impracticable to divide cases into those 
where legal aid was mandatory, discretionary and not available. 
It came to the conclusion that the grant of aid should continue to 
be in the discretion of the courts guided, however, by criteria set 
out in the statute. The main factors that the Committee thought 
the magistrates should have in mind were: 


(a) whether the charge is a grave one in the sense that the 
accused is in real jeopardy of losing his liberty or livelihood 
or of suffering serious damage to his reputation; 

(b) whether the charge raises a substantial question of law; 

(c) whether the accused is able to follow the proceedings and 
state his own case; 

(d) whether legal representation is desirable m the interests of 
someone other than the accused as, for example, im the 
case of sexual offences against young persons when it is 
undesirable that the accused should crossexamine the 
witness in person.’ 


The Committee thought that legal aid should generally be 
given for the preliminary hearing of offences triable only on imdict- 
ment, but that where an offence was triable summarily or on 
indictment the case for granting legal aid for the imi 
hearing was no greater than if the offence were dealt with sum- 
marily. The courts should, therefore, apply the same criteria as 
for cases triable only summarily and the same factors should 
be the basis of decision as to whether to grant legal aid in juvenile 
courts.’ 

These recommendations seem to hold a fair balance between 
the needs of the accused and the necessary concern of the Treasury. 
The most important is that those tried on indictment should have 
legal aid as a matter of course. It is unlikely that these suggestions 
will provoke much controversy. The same cannot, however, be 

e baid of the Committee’s proposal that legal aid in criminal cases 
should be subject to the principle of contribution. The reason for 
this recommendation was the Committee’s view that a system by 
which applicants either get full legal aid or none at all is unfair 
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and that the unfairness is magnified when, as now, the standards 
of eligibility vary from court to court.’ Most witnesses apparently 
supported the principle of a contributory scheme, though some 
doubted its practicability. The Committee, however, came to the 
conclusion that something could be worked out. Like the Guthrie 
Committee on legal aid in Scotland ™ it reached the conclusion 
that the civil scheme of contributions could not be applied in 
criminal cases. For one thing it was impossible to investigate 
means accurately in advance of the grant of aid without seriously 
slowing down the machinery of justice. Trials would be held up 
for weeks, which was clearly unacceptable. Secondly, even if 
determination of means was deferred until the case was over, its 
result could seriously affect the accused’s financial position, for 
instanoe, if he were sentenced to serve a long term of imprisonment. 
Also the discovery of the means of persons involved in criminal 

i was not always likely to be so simple a matter as 
with civil applicants, nor would it be as easy to enforce payments 
—especially since there would rarely be time to require instalments 
in advance of the proceedings. 

The Committee therefore proposed that the final assessment of 
the applicant’s resources and contribution should wait until after 
the proceedings. Initially he should merely write down a statement 
of means which would provide a rough guide for preliminary 
assessment. Only those with ample ready means would be 
excluded at that stage. The others would be offered legal aid 
subject to a contribution to be assessed at the end of the case. A 
payment on account could be required from those who would prob- 
ably have in the end to make a contribution—but this should not 

exceed £5. After the case the order to pay a contribution 
would be made by the court. Its amount would be assessed from 
the accused’s own declaration of means supplemented by additional 
information from police and probation officers or others. The 
court would haye to take into account the impact of the sentence 
on the accused’s capacity to earn an income and also the costs of 
the defence which the Committee thought (perhaps unrealistically) 
could be obtained by the end of the case from the clerk of the 
court. Contributions could be paid where appropriate by instal- 
ments. The basis of assessment would be similar to that in civil 
cases. Income would be assessed on similar though broader lines 
and the court should have a discretion to decide what addition, if 
any, should be made for capital. The Committee appreciated that 
the absence of precise criteria would inevitably mean variations 
from court to court but it doubted whether this would muclf , 
matter since contributions would normally be assessed on the 
basis of income. In the majority of cases the available capital 
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would be too small to make more than a fractional difference. The 
Committee imagined that it would be rare for any contribution to 
be made where the accused was sentenced to a substantial term of 
imprisonment. 3 

A majority of the Committee even thought that persons acquit- 
ted should not be exempt from the requirement of contribution. A 
minority opposed this recommendation on the ground that a defend- 
ant would understandably bitterly resent being made to pay for 
the costs of the defence after he had vindicated his plea of not 
guilty. The majority’s view was based on the (unconvincing) 
argument that it remained the general practice not to award costs 
to a defendant merely because he had been acquitted and it would 
be illogical to excuse an acquitted person from the obligation to 
make a contribution to the costs of the defence. To excuse him 
would put him in a better position than the defendant who paid his 
own costs. This, however, seems one situation where logic might be 
sacrificed in the interests of the public image of the legal system. 

But in this writer’s view the whole notion of a contributory 
scheme should be strenuously resisted. In the first place, on the 
Committee’s own admission the scheme could not include serious 
offenders who were sentenced to substantial terms of imprisonment 
and were thereby rendered incapable of making payments. Any 
proposal that discriminates in this way in favour of major criminals 
and against the smaller fry is surely wrong. But more important is 
the fact that the scheme requires a contribution which cannot be 
fixed until after the case is over. The uncertainty as to the possible 
amount of the contribution is bound to cause some defendants 
(possibly many) to decline the offer of state help on such terms. 

The state would in effect be inviting him to spend an unspeci- 
fied amount of his own money on his defence. To the Committee 
this seems perfectly legitimate since if he has the money (as deter- 
mined by the later assessment) there is no reason why he should not 
be required to use it for this purpose. But this leaves wholly out 
of account a crucial element—namely, that a large number of 
defendants even on serious charges are not prepared to spend their 
own money on their defence even though their cases would benefit 
from legal help. This no doubt is due to a variety of factors. Some 
defendants seem to distrust the whole machinery of law and have 
little confidence in getting justice from it. To spend money on a 
lawyer would seem a waste to them. Others, intending to plead 
guilty, may not appreciate that a lawyer can be of help on a plea of 
mitigation—or that a plea of not guilty might in fact be advisable. 
Some intending to plead not guilty will do so merely on the chance 
that their story will be believed but will not regard their prospects 
as sufficiently good to warrant the expense of a lawyer. Others 
again may think that they have a reasonable case but may be 
reluctant to spend possibly a substantial amount of money on a 
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defence lawyer and so deprive their family of such a sum if they 
should happen to lose. i 

Clear proof that this is so appears in the Committee’s own 
Report, which states that it emerged from the special survey carried 
out for the Committee that 68 per cent. of the applications for legal 
aid were refused on the ground that they had adequate means to pay 
for assistance. Only one-third of the applicants who were refused 
legal aid on this ground were in fact defended privately.* In other 
words, two-thirds were not prepared to spend their own money on 
their defences, even though, according to the tests, applied they had 
the means to do so, and were in the minority who at least appre- 
ciated the usefulness of legal representation. There is nothing in the 
Report that indicates that the Committee appreciated the signifi- 
cance of these figures—the most important statistic to emerge from 
its inquiry. Nor did it advert to the fact that even under our present 
procedure of “ all or nothing ” aid the great majority of defendants 
do not apply at all. These two sets of figures surely make it plain 
beyond any doubt that the inevitable effect of a contributory 
scheme would be to reduce yet further the numbers of persons 
receiving legal aid. The threat of a contribution of unspecified 
amount would deter not only those who do not now apply but many 
of those who at present apply and receive aid. It seems clear enough 
that, even granted our present economic difficulties, we should not 
at this stage be introducing measures likely to raise the proportion 
of unrepresented defendants in criminal proceedings. We should, 
on the contrary, be moving in the opposite direction. The Com- 
mittee’s recommendations on the contributory scheme ought there- 
fore to be rejected. 

The Committee makes several suggestions for reform of the facili- 
ties for legal advice. It recognises that improvements in the 
arrangements for preliminary advice would meet a good deal of the 
criticism of the whole legal aid system. The voluntary bodies such 
as CABs and the Cambridge House or Mary Ward advice centres 
are not equipped to give advice on the scale required and in criminal 
cases serve mainly to inform inquirers of the statutory facilities. 
But the statutory facilities, as the Committee recognises,’* are 
barely used. The Committee suggests two possible reasons—first, 
that it is not generally realised that the statutory scheme applies to 
criminal as well as to civil problems, and, secondly, that advice is 
only available in solicitors’ offices and therefore not to persons in 
custody. A third possibility, not mentioned in the Report, is that 
the majority of the population seem reluctant to enter a solicitor’s 
office even at moderate or no cost. Apart from motoring cases, tht 
average defendant seems still to regard a solicitor as a middle-class 
figure inappropriate to his circumstances and needs. Until this 
psychological barrier is broken any scheme for providing the help of 
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lawyers must take this factor into account and must try to circum- 
vent it, if necessary by providing assistance even to those who do 
not ask for it. 

The Report recommends that every summons except in the most 
trivial cases ahould be accompanied by a note explaining how advice 
can be obtained and giving the address where a list of solicitors on 
the legal advice panel can be consulted. This suggestion is clearly a 
good one. It may do something to tempt defendants into the soli- 
citor’s office. But it obviously does nothing for those in custody. 
These can be in one of three categories: in custody at the police 
station after first arrest; in custody on first appearance in court; in 
custody on remand. The Report states that the first category have 
little hope of getting legal advice when originally taken into custody 
at the police station. Even if the suspect manages to talk to a 
solicitor on the phone,’’ solicitors are reluctant to come to the 
police station as the existing scheme does not allow for payment of 
expenses or time spent travelling to give advice. The Report there- 
fore urges that every person who is arrested should be given a 
leaflet explaining the statutory advice scheme; that the police 
should have a list of local solicitors available to act ™*; and that 
provided the case justified a visit, a solicitor should be paid for his 
trouble. The Committee did not think it right, however, to lay a 
duty on a solicitor to come to the police station after normal hours, 
nor did it think it desirable to provide for a system whereby sol- 
citors would be on call day and night. Such a system, it thought, 
would be open to abuse by persons whose personal contribution was 
only 2s. 6d.” Moreover, even a rich man would have difficulty in 
getting his lawyer to come to the police station after hours and 
there was no reason to put the poor person in a better position than 
the rich one. 

Those making their first appearance in court would not normally 
be able to get legal help there. The Report said that it would not 
be practicable to have solicitors available at every court. Normally 
the accused would have to wait until remanded. If remanded on 
bail he could get advice either under the legal aid scheme or if 
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refused legal aid, then at least from the statutory advice facilities. 
If in prison the position was, of course, not so easy. The Report 
states that “ prisoners are often so confused or so mentally res- 
tricted that they are quite incapable of looking after their own 
interests ” and “ need more explanation and guidance about their 
position than is available to them at present.” "° It recommended 
that someone in every prison should be responsible for giving pri- 
soners information about legal aid facilities but it took the view 
that legal advice can only be given by qualified lawyers and, again, 
the Committee did not think that there was any way in which a 
full-time legal representative could be made available in every 
prison or even group of prisons. It believed that this suggestion 
would raise difficulties of recruitment and administration and 
would give rise to the possibility of conflict between advice given 
in prison and that given under the legal aid scheme."* It said that 
it would even be difficult to find enough solicitors willmg to go 
round the prisons to give advice on a weekly basis. Having there- 
fore stated that the present situation left a good deal to be desired, 
the Committee nevertheless concluded that ‘‘ where full legal aid 
has not been granted, satisfactory arrangements can be made by 
providing for advice to be given to individual prisoners, on request, 
by solicitors on the existing legal advice panels.” = 

These proposals are disappointingly unimaginative. The Com- 
mittee’s response to most of the suggestions for improving the 
advice system was that it could not be done because the lawyers 
would be unable or unwilling to run such an improved service. If 
this is really so, one wonders why the Committee accepted the 
position so meekly and why it did not attempt to formulate pro- 
posals for alternative methods. If there are not enough qualified 
lawyers able or willing to man legal advice clinics in the prisons, is 
it not time we considered some other way of providing what would 
seem to be a valuable service? One might, for example, have a 
cadre of advisers trained not as fully qualified lawyers but as 
specialists in criminal law. A six-month programme of intensive 
study would be enough to give a basic understanding of the usual 
problems faced by accused persons. Such specially trained persons 
could operate a prison legal advice service which would complement 
the statutory scheme. The Committee thought that the present 
system could be made to work in spite of its shortcomings. But it 
did not indicate how the defects would be cured. Nor apparently 
did it satisfy itself that there are in fact enough solicitors special- 
ising in criminal cases to serve the prisons in different parts of the 
country. In fact the Committee did not even produce any evidencd 
about the proportion of cases in which the accused had received 
advice at some stage. Such a study would have been extremely 
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useful. It is greatly to be regretted that an official committee with 
the funds and resources to conduct such basic research did not use 
the opportunity.” 

The existing system for providing legal aid on appeal has been 
under attack since the “‘ Justice ” report in April 1068 exposed its 
many weaknesses. The Widgery Committee accepted that the 
failure to provide effective legal advice to appellants is a major 
defect in the system.™ It recommended that solicitor and counsel 
should be under a general duty to advise on the appeal without 
application from the prisoner.** The Committee did not, however, 
think it necessary to provide legal aid for appeals to the full court 
against dismissals by the single judge of applications for leave to 
appeal. It accepted that this would stand “ as a unique example of 
lack of means resulting in a denial of legal representation in circum- 
stances where a man of moderate means would usually think it right 
to provide himself with professional assistance.” >! Its reasons for 
nevertheless rejecting the case for legal aid on such appeals were 
basically those put forward by the Donovan Committee *—namely, 
that the single judge rarely missed a good and arguable point and 
that, if counsel were to appear, the additional time required to 
hear such appeals would result in a heavy increase in the work of 
the court and would probably require a substantial increase in the 
number of judges. These reasons are not convincing. In the first 
place arguments based on administrative inconvenience are not 
impressive when what is at stake is the outcome of cases in the range 
of offences dealt with at quarter sessions and assizes. The problem 
of ensuring that defendants in such cases are not wrongly convicted 
and sentenced must take precedence over the problem of finding 
time and judges to cope with the cases. Secondly, even if appli- 
cants generally in future receive assistance with the preparation of 
their grounds of appeal, it by no means follows that the single judge 
will invariably notice all those cases which deserve to be argued. 
In any event it is not proposed to abolish the right of appeal against 
the decision of the single judge and the fact of such a right of 
appeal is in itself an admisssion that from time to time the single 
judge may miss a valid pomt. There is obviously a substantial 
difference between consideration of a case simply on the papers and 
having it argued in open court. By refusing legal aid one is in 
practice greatly reducing the value of the right of appeal to the full 
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court. The Committee produces no figures showing the compara- 
tive success rates of appeals argued by counsel and those heard on 
the papers. Only if they were more or less the same would it be 
permissible to argue that there is no need for legal aid at this stage 
—and even then there would still be the fact that it is manifestly 
unfair that the poor man should be deprived of the right to counsel 
when the rich man does in practice exercise such a right. In the 
absence of any such figures, justice and certainly the appearance 
of justice both seem to demand that an appellant be granted legal 
aid for appeals to the full court. 

Considerations of space forbid any examination of the Commit- 
tee’s proposal that criminal legal aid should continue to be admin- 
istered by the courts rather than by the Law Society—other than 
that the Committee’s conclusion on this question seems on balance 
to be the right one. Brief mention should, however, be made of the 
summary dismissal in the Report of the public defender system as 
a means of providing legal representation in criminal cases. The 
Report does not in fact treat this matter with the seriousness which 
it deserves. It devotes a mere four brief paragraphs to the subject. 
Its rejection of the whole idea seems to be based principally on the 
report of a 1965 Canadian committee which investigated the posi- 
tion in the U.S. and concluded that it was not desirable to import 
the system into Canada. The Widgery Committee’s main reason 
for adopting this negative attitude to the public defender system 
seems to have been its view that accused persons “ would be de- 
prived of the right of choosing their own legal representatives and 
would be unlikely to have any confidence in public officials who 
would probably be regarded as part of the Establishment.” ?* The 
point about the freedom of choice of lawyer assumes that the public 
defender system would have to supplant the present arrangements, 
whereas, in fact, there is no reason why it should not merely be 
added to it as a supplement. The accused would then have the 
choice of the public or the private method of representation. 
Whether the accused could have confidence in “ public officials ” 
would depend entirely on the reputation of the whole system and of 
any individual office. Some in the U.S. have the highest reputation 
for skill and energy and compete more than successfully with the 
ordinary legal aid system. Others have a less impressive record. 
But it seems entirely wrong to dismiss the idea on such a priori 
grounds. One might as well reject the Ombudsman on the grounds 
that he is a public official. 

Although, therefore, this Report is open to criticism it should 
nevertheless provide the basis for some extremely useful reforms. 
But it is greatly to be regretted that the Report did not produce 
more by way of factual evidence about how the system really 
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works.’ To some extent this might have been remedied if the evi- 
dence taken by the Committee were published. But under the 
perverse and foolish rule that prevails at the present time the 
evidence is confidential unless the witneas happened to release it to 
the Press. This rule should surely be abolished. Very occasionally 
it may happen that a witness is reluctant to give his evidence in 
public—but the answer to this is for each witness to be sent a copy 
of his oral testimony and to be told that both it and any written 
memorandum of evidence will be published unless he specifies that 
the evidence or any particular part of it is to remain confidential. 
If this rule were changed much valuable material would be made 
available to those concerned to consider and evaluate official 
reports. 
MICHAEL ZANDER. 


THe Law Commission: Fist ANNUAL Report 1965-1966 * 

Tr is hard to resist a twinge of disappointment on taking a first 
glance at this Report. The Law Commissioners have been estab- 
lished by Parliament “ for the purpose of promoting the reform of 
the law.” Splendid. What then have they been doing during the 
last year about the two burning questions of the present age, vis., 
crime and divorce? And the answer is: practically nothing. It 
would however be wholly unfair to the Commissioners to complain 
on this score because, as they made clear in their First Programme 
published only a month after their appointment, they are not pro- 
posing to waste their energies on duplicating the work of other 
agencies of law reform. So far as the criminal law is concerned 
there is the Criminal Law Revision Committee under Sellers L.J. 
which is already well advanced with its work. The law of evidence 
(which many of us believe to be of much comfort to the criminal 
classes) is also under review by that Committee. As to divorce, the 
Commissioners have been waiting for the report of the Bishop of 
Exeter’s committee. This report has now been produced (and is 
reputed to have stimulated Mr. Leo Abse to make further improve- 
ments in the latest draft of his Bill for mcreasing the output of the 
Divorce Court) but it came too late to be considered by the Law 
Commissioners during their first year of operations. Their Report 
therefore affords no justification for disappointment at all. 


It could very simply, for instance, ve taken the cases in the special 
done for it and compared the results of casos where legal aid was granted i 
those in which it was refused and the defendant was not subsequently repre- 
sented. Foe ermnlttee might also have tried. to produce figures as to the 
relativo proportions of thoss pleading guilty and no guilty with and withont 
representation. 
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On the contrary, it fairly staggers one with its revelation of the 
amount of work that the Commissioners have already got through, 
are currently getting through and are proposing to get through in 
the immediate future. They have already made proposals in the 
fields of land registration and family inheritance which have been 
embodied in Bills now before Parliament. They are about to submit 
draft Bills on the abolition of the offences of praemunire, the tort 
and crime of maintenance and the absurd decision of the House of 
Lords in D.P.P. v. Smith.1 Very soon they will be putting up pro- 
posals for legislation on breach of promise, loss of consortium, 
pound breach and replevin. Meanwhile their work on the contrac- 
tual liability of vendors of new dwellings which turn out to be bad’ 
ones has reached an advanced stage, and so has their work on the 
doctrine of consideration and the jus quaesitum tertio. Nor is this 
all; believe it or not, they have ‘‘ made considerable progress with 
the consolidation of the Rent Acts.” When you have got your 
breath back after reading this you discover that they have also 
made a substantial start on the “ review of all statutes in chrono- 
logical order with a view to recommending the repeal of all that 
cannot positively be shown to continue to perform a useful func- 
tion ” which they promised in their First Programme of Consolida- 
tion last November. (It is understood that there are some 8,000 
Acts to be reviewed.) Anyone would suppose that there must be at 
least 500 Law Commissioners. In fact there are five and their total 
staff of thirty-five comprises only four draftamen and nine other 
lawyers. 

The clue to this colossal burst of activity is to be found in para- 
graph 12 of the Report in which they say that they think that 

“a large legal staff would be undesirable at this stage. It 
might encourage the Commission to look inwards upon itself 
for inspiration and ideas, whereas in our view it must look 
outwards—to the legal profession and to the public. . . . Such 
experience as we have gained so far suggests that the most 
economical use of manpower is a combination of work continu- 
ously performed by a relatively small staff with the work of 

in the practising and academic branches of the profes- 
sion who are invited to assist the Commission on particular 


projects.” 

In fact a number of projects are under examination by working 
parties headed by one or more of the Commissioners but mainly 
composed of outside experts, of whom they have mobilised no less 
than forty, recommended by the Bar Council, the Law Society, the 
Board of Trade and other relevant bodies. : 

All the same, one cannot help being a little appalled at the 
scope and ambition of the Commission’s programme. Actually, 
they have got two programmes. On July 19, 1965, they published 


1 [1961] A.O. 200. 
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their first seventeen-point programme which began with Codifi- 
cation of the Law of Contract and ended with Interpretation of 
Statutes. A mere four months later they supplemented it with a 
First Programme on Consolidation and Statute Law Revision, and 


income tax legislation was enshrined in a consolidating Act. This 
monument of draftamanship, containing 582 sections and twenty- 
five schedules, occupies 527 pages of the Law Reports Statutes. 
Within a few months it had been amended by the Finance Act of 
the same year, and every year since then the Chancellor of the 
Exchequer has thought of further and more frightful ways of taxing 
the citizen. It is hard to see how the Law Commissioners can 
ever hope to catch up. Indeed, they remarked in their Consolidation 
Programme that the present might not be an opportune time for 
reconsolidation but added that “ if we wait until the time ig oppor- 
tune, we shall never start and difficulties will multiply. Hence 
we propose that an immediate start shall be made... ° One can 
only wish them luck while wondering whether the task is really 
feasible at all. At any rate, the Report concedes that “í progress 
with the taxing statutes has been disappointing.” Where progress 
has been made is with the Rent Acts, which were priority VI in 
the Programme, and with the Acts relating to moneylenders and 
pawnbrokers, which were merely sixth in the Hst of additional 
topics “ which might usefully be undertaken in conjunction with 
the major items.” They have also put in hand the drafting of an 
Air Corporations Bill and a Teachers’ Superannuation Bill which 
were not in the Programme at all. It is to be hoped that they 
will not deviate from their own schedule of priorities more than 
they have to. (Who, after all, cares much about the action of 
replevin ?) 

There is no doubt that the Chancellor was wise to establish the 
Law Commission, since the demand for reform has never been 
brisker. The Report informs us that during their first year the 
Commissioners received no less than 682 law reform proposals of 
which only 5 per cent. were such that they “ found that no action 
could appropriately be taken.” 17 per cent. of them “ have been 
rgterred to government departments or other agencies as coming 
- within their terms of reference rather than our own.” This leaves 
almost 500 for consideration by the Commission. Just over half 
of these have been “examined and deferred for later consideration,” 
. but, even so, one cannot help wondering whether the machine is 
not bemg overloaded. 

Whether it is or not will emerge no doubt in the course of the 
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next few parliamentary sessions. It is as yet too early for anything 
the Commissioners have done to have found its way onto the 
Statute Book. What one can be sure of is that when the first fruits 
are harvested they will not be under-ripened. “ Haste,” say the 
Commissioners, “is the enemy of sound law reform ” and “ law 
reform must concern itself as much with the form, arrangement 
and procedures of the law as with its substance.” It follows that 
research, both wide and deep, must be undertaken before new 
laws are formulated. Nor is the research to be conducted only 
among lawyers. ‘‘ The grass roots of law reform are to be sought 
elsewhere than in the field of law.’ Moreover, research cannot be 
confined to a single country or jurisdiction; the drag-net must 
also be passed over the Commonwealth countries, the U.S.A. and 
the continent of Europe. The task is indeed a formidable one. 
But the Commissioners are formidable people, as anyone who 
knows them can attest; and it comes as no surprise to learn that 
they have already amassed a fund of good will trom sources as far 
apart as the Amalgamated Union of Building Trade Workers and 
the Pennsylvania Bar Association. It anything holds them back it 
will be the preoccupation of the Mother of Parliaments with the 
domestic squabbles of her own family, which seem to leave less 
and less time for constructive action. 

It is possibly this consideration which has led the Chancellor, 
with serpentine cunning, to get the Lords of Appeal to announce 
that they will no longer be bound by their own decisions, thus 
opening up a wholly new avenue of law reform. This is of course 
a tactic which needs very special conditions for success. In the 
first place you have got to have an action or a prosecution which 
is capable of raising the appropriate point. Then it has got to go 
through the appeal process before it can get to the Lords. It is 
not easy to see much in the way of quick results from civil liti- 
gation. Someone, after all, will have to pay for all this, and not 
many people (not even the Legal Aid Fund) are likely to be 
particularly enthusiastic. Criminal prosecutions present more 
hope; the ever-swelling crime wave will surely wash up plenty of 
legal flotsam and jetsam that can usefully be disposed of. And 
once this difficulty is overcome the road is wonderfully clear. 
The reform proposed can be submitted to the sober consideration 
of five members of the House of Lords who are likely to deal with 
it in a few weeks instead of to the votes of 600 members of the 
House of Commons whose disagreements and recriminations can 
easily drag the argument out for years and end up with sonte 
ridiculous compromise like the Homicide Act of 1057. It may 7 
well be, for instance, that the Law Commissioners will not have 
to submit their Bill for the rectification of D.P.P. v. Smith after 
all—which is rather a happy thought. 


C. P. Harvey. 
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Hearsay EVIDENCE IN Cry PROCEEDINGS ! 


For some time lawyers have been looking forward to the happy 
day on which the Alexanders of the Criminal Law Revision Com- 
mittee and the Law Reform Committee would slice through the 
serpentine absurdities of larceny and hearsay. That day has now 
dawned, but like so many long-awaited days it has failed to 
satisfy completely. 

The Law Reform Committee has done its best. It has enjoined 
boldness in tackling the disadvantages of the existing hearsay 
Tule.” It even suggests, admittedly half-heartedly, that simplifi- 
cation of the law was among its aims.* It is sad to find that 
boldness and simplicity are compatible with no less than four 
major common law exceptions to the principal recommendation *; 
with what the Committee itself describes as “a bewildering mass 
of statutory exceptions ’*; with the exclusion from its recom- 
mendations of opinion evidence *; and with the refusal to apply 
the recommendations to proceedings in magistrates’ courts.’ The 
Committee cannot be blamed for not considering evidence in 
criminal cases. The unfortunate result, however, is that there will, 
if these recommendations are accepted, be no less than three 
different hearsay rules; one for criminal cases in all courts, one for 
civil cases in the High Court, and one for civil cases in magistrates’ 
courts. The only consolation is to be found in the Committee’s 
view that these should be regarded merely as interim proposals 
pending a comprehensive code.* This together with the views 
expressed as to the desirability of rationalising the statutory 
exceptions * seems to amount to a pretty broad hint to the Law 
Commission. Since there is no immediate prospect of the Law Com- 
mission even starting on the codification of the law of evidence, 
much less completing it, it seems that these interim proposals 
might have to hold the field for a long time. They are entitled to 
be considered accordingly. 

The basic proposal is that first-hand hearsay should be generally 
admissible as evidence of the facts to which it relates, but second- 
hand hearsay only if made in pursuance of a duty to record 
information ultimately emanating from someone with personal 
knowledge.’* This proposal at once extends the principle of the 
Evidence Act 1988 to oral statements, and eliminates many of 
the limitations and qualifications imposed by that statute. It 
goes further than the Criminal Evidence Act 1965 in not being 
restricted to trade or business documents; but not so far in 
extending the admissibility of second-hand hearsay. In this latter 
` respect the Committee seems to have been unduly timid. It is 


1 Cmnd. WH. Law Reform Committee 18th Report. 2 Para. 40. 
3 Para. 49. 4 Ibid. 
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T Paras. 49-52. 8 Para. 4. 
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also both confused in its exposition and inaccurate in its inter- 
pretation of the 1988 Act on this point. It is argued that second- 
hand hearsay should be inadmissible because there is by definition 
an intermediary between the source of the information and the 
witness, who is not available for crossexamination. In the case 
of written first-hand hearsay the writing eliminates the danger of 
misreporting, in the case of oral first-hand hearsay the danger 
exists, but is mitigated by the presence of a witness who actually 
heard the statement, and who is available for cross-examination. 
Thus either writing or crossexamination acts as a guarantes 
against misreporting. This is reasonably plausible though some 
might prefer all questions of misreporting to go only to weight. 
The Committee itself says that first-hand oral hearsay should be 
accepted “for what it is worth.” Why should not the same 
principle be applied to second-hand hearsay? It will not often be 
worth much, but when it is, it ought to be admissible. Confusion 
creeps into the exposition in the examples used to justify the 
Committee’s attitude. Names are given to imaginary characters. 
Unfortunately the same names are used in two different examples 
in the same paragraph,? despite the fact that the bearers of the 
same names are put into different roles. It may be this which 
leads the Committee to assert that the Evidence Act 1988 excludes 
second-hand hearsay, “ where there is no duty to report information 
to the recipient of the report.” 7 In fact, the Act excludes second- 
band hearsay where there is no duty ‘fto record information 
supplied to [the maker of the report].”** Thus the Committee 
misstates both the nature of the duty and the identity of the 
duty-bearer. The exception in favour of admitting second-hand 
hearsay where there is a duty, which is substantially taken over 
from the 1988 Act, is a very weak gesture towards the admissibility 
of second-hand hearsay. It too is presented in a somewhat confused 
fashion. First of all, the Committee, having got the effect of the 
1988 Act wrong in the last words of paragraph 15, geta it right m 
the first words of the rubric to paragraph 16. Then in sub- 
paragraph 16 (b) it reverts to the incorrect view that the duty is 
to supply information. Sub-paragraph 16 (c), which is the principal 
paragraph dealing with the matter, takes a still different view by 
requiring “ a duty all the way down the chain from [a person with 
personal knowledge] to the person who actually made the record 
to pass on the information.” The summary of recommendations, 
however, waters this down to a requirement that the maker of the 
ultimate statement should have acted ‘‘ in performance of a duty 


to record information supplied to him directly or indirectly by a - 


person with personal knowledge.” 14 Here the only duty to be 
required seems to be a duty to record as in the 1988 Act. The 
recommendation does, however, refer back to paragraph 19. There 


11 Pare, 15. 13 Ibid. Italios supplied. 
13 s, 1 (1) G) @). 14 Para. 54, recommendation 2. 
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the formula is different yet again and requires the record to have 
been made by someone “in performance of a duty to record 
information supplied to him by a person who either himself had 
personal knowledge of the facts so recorded or was under a duty 
to transmit such information.” This seems to require duties in 
the recorder and his immediate supplier, but not in more remote 
suppliers or in the person with personal knowledge. The confusion 
is deepened by the failure of the procedural recommendations to 
distinguish between the original source of information and inter- 
mediate reporters. This goes back to the 1988 Act and should be 
cleared up. 

The Committee accepts that the length of a chain of duty- 
bearers should go only to probative value, and not to admissibility.4 
It is by no means clear why the one factor of the existence of a 
duty should be regarded as the only one capable of compensating 
for the unavailability of intermediaries for cross-examination, and 
why all the factors should not be considered in every case and go 
to determine probative value just as they do with first-hand 
hearsay. 

It is refreshing to find the Committee expressing the view that 
“It is... an essential requirement of any further reform of the 
hearsay rule that parties should know in advance of the hearing 
what material will be admissible as evidence of any fact in issue 
which they will seek to prove at the trial.” 1° As the Committee 
points out, it is useless having clear and certain rules of substantive 
law if it is never going to be clear or certain whether they can be 
established. If anything, fuzziness of adjectival rules is worse since 
it infects the whole range of substantive rules. It might be hoped 
that this forthright and sensible approach would reverse the 
current trend towards abjuring rules of evidence in favour of the 
court’s discretion. Unfortunately the Committee falls short of 
this standard at a number of crucial points. Thus the general rule 
that notice of intention to rely upon a hearsay statement must be 
given in order for the statement to become admissible can be 
waived if the court thinks it expedient to do so. This is a completely 
blanket discretion allowing the court to do as it pleases. If dis- 
cretions are absolutely unavoidable, and they rarely are, some 
effort should at least be made to indicate the sort of considerations 
which should govern their exercise. It is true that the Committee 
goes on to give two examples of cases which it considers to fall 
under the discretion. Two comments can be made about this. 
The first is that by doing things in this way the Committee cannot 
be sure that a court will in fact exercise its discretion in the way 
that the Committee intends. The second is that in selecting the 
examples the Committee incidentally shows that sub-rules could 
easily have been devised to deal with these cases, and their very 


1s Pars. 16 (o). 
16 Para. 11. 


656 THE MODERN LAW REVIEW Vor- 29 


particularity disqualifies them as justifications for the investiture 
of a wide discretion. 

The Committee also falls back upon discretion in the one place 
where it admits to a difference of opinion among the members. 
This is in connection with the admissibility of previous statements 
of witnesses who are actually called at the trial as evidence of the 
facts stated. It seems that some members went so far-as to suggest 
that all previous inconsistent statements should be rejected as 
evidence of the facts asserted. Their reason seems to have been 
that where a witness gives evidence in court, what he says is 
always more likely to be true than what he is alleged to have said 
or written elsewhere. There is also a trace of this view in the 
attitude towards second-hand hearsay, and occasionally elsewhere. 
It is apparently believed that examination, cross-examination and 
re-examination in court are not just one way of attempting to 
discover the truth, but the only way of discovering it. It may be 
true, as the Committee asserts,*’ that a witness’s proof is not 
really his statement at all, but not all previous inconsistent state- 
ments are proofs of evidence, and there is no suggestion in the 
Report that the existing rules which allow such proofs to be used 
are in fact abused. Fortunately the majority of the Committee 
was less mesmerised by the infallibility of forensic expertise and 
recommended that previous inconsistent statements should be 
admissible. Unfortunately as a sop to the minority the court is 
again given a discretion to reject such statements. The cogency 
of previous inconsistent statements will certainly vary from one 
to another, but this should go entirely to weight and should not be 
a matter of admissibility at all. 

In conclusion it should be said that the general relaxation of 
the rule against hearsay is to be warmly welcomed, and that the 
Committee’s procedural suggestions look likely to prevent any 
possibilities of abuse. It is only regretted that the Committee’s 
valour contains so much discretion. 

CoLIN TAPPER. 


17 Para, 82. 
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Law REFORM IN THE COURT OF APPEAL 


Tue history of the doctrine of privity of contract is well known. 
Until 1861, the authorities conflicted on the question whether a 
person could enforce a promise for his benefit in a contract to 
which he was not a party.. Tweddle v. Atkinson ° was generally 
thought to have decided this question against the third party," 
and in 1915 this view of the law (whether historically correct or 
not) was adopted by the House of Lords in Dunlop v. Selfridge.* 
The doctrine was much criticised and m two cases Lord Denning 
attempted to undermine it or to deny its existence.’ But these 
attempts appeared to have failed when the House of Lords re- 
affirmed the doctrine in Scruttons v. Midland Silicones.* Later 
decisions of the House of Lords assumed the continued existence 
of the doctrine‘ and in one of them decided only this year Lord 
Reid said: ‘No doubt the principle preventing jus quaesitum 
tertio has been firmly established for at least half a century; but 
it does not appear to me to be a primeval or necessary principle of 
the law of England. We must uphold it until it is altered ...”* 
But now the attack on the doctrine of privity has been renewed in 
Beswick v. Beswick.” 

Peter Beswick was a coal merchant. He had no business 
premises but only a lorry and some utensils. In 1962 he wanted 
to retire and also to make provision for himself and for his wife 
if she survived him. He accordingly transferred the goodwill of 
his business, as well as the lorry and utensils, to his nephew. In 
return the nephew promised to employ Peter Beswick as consultant 
for life at a salary of £6 10s. per week; and after his death to pay 
his widow £5 per week for her life, this payment “ to be charged 
on the said business.” The nephew took over the business, but 
after Peter Beswick’s death in 1968 he refused to make any but 
the first of the weekly payments to the widow. In 1964 the widow 
took out letters of administration to Peter Beswick’s estate and 
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then sued the nephew, as administratrix and in her own right, 
claiming arrears of annuity, a declaration that the nephew was 
bound to pay in accordance with the agreement, and specific per- 
formance of his undertaking to pay her the annuity. The Court 
of Appeal upheld her claim. 


1. At common law 


According to Lord Denning, the common law was that a third 
party could not “ as a rule ” sue “ alone in his own name.” 1° 
But the promisee could sue the promisor, and the third party 
could “‘ bring the action in the name of the contracting party, just 
as an assignee used to do.” In such an action the promisor has 
no defence and must pay “ damages.” He cannot escape by the 
“ shifty means ” of alleging that the damages are ‘‘ nominal ” 
but must pay the promisee “ the money which should have been 
paid to the third person ”’; and this money, when recovered, is 
held ‘‘ for the benefit of the third person.” The promisee cannot 
keep it for himself “ because it belongs to the third person and 
not to him...” 7! But now the promisee and the third party 
can sue as co-plaintiffs; and if the promises refuses to sue the 
third party can simply join him as co-defendant.’ These views 
are not expressly supported by Danckwerts L.J.” and are rejected 
by Salmon L.J.™* They raise many difficulties. 

l. Lord Denning seems to regard the third party’s right as 
based on a sort of implied assignment from the promisee. This 
raises the question: what rights has the promisee in the event of 
the promisor’s default? If his remedy were an action for damages, 
it would, with respect, not be quite accurate to say that the 
common law has never allowed the promisor to “ escape” by 
alleging that the damages were nominal: this precise allegation 
succeeded in West v. Houghton. But where the promise is to 
pay money the proper remedy does not seem to be an action for 
“ damages ” at all, but an action for the agreed sum. The crucial 
question, therefore, is whether the promisee could have sued for 
the agreed sum. Cleaver v. Mutual Reserve Fund Life Association’ 
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supports an affirmative answer. In that case the third party’s 
right to sue was barred by public policy; it should not affect the 
right of the promisee that the third party’s claim is barred on a 
different ground, namely, privity. But granted that the promisee 
can sue, does it follow that the money “‘ belongs ”’ to the third 
party? The technical objection that at common law money 
usually ‘‘ belongs ” to the payee need not be laboured. But even 
if the statement means the promisee is liable to account to the 
third party, what support for it is there in the authorities cited? 
These are, in chronological order, Robertson v. Wait, Lloyds v. 
Harper ** and Re Schebsman.'* The first two of these were cases 
of trust, and by general consent there was no trust in Beswick v. 
Beswick. And the citation of Re Schebsman is puzzling, since 
the money there was never in the hands of the promisee at all, 
nor did the promisor have to be sued for it. The decision was that 
if the promisor paid the third party the latter could keep the money. 
And the reason for this was either that the presumption of advance- 
ment operated in favour of the third party or that it was an 
essential term of the bargain (important to both promisor and 
promises) that the.money should go to the third party. In the 
absence of such factors, the assumption underlying most modern 
authorities on the subject is that, as between promisee and third 
party, the former is entitled to the money unless there is a trust.*° 
Nor is any authority cited for the view that the third party can 
simply join a recalcitrant promisee as co-defendant or that the 
doctrine of privity is “ at bottom... only a rule of procedure.” * 
Finally, there is the objection that at common law the way to a 
jus quaesitum tertio appears to be barred by two decisions of the 
House of Lords. Lord Denning distinguished these by saying that 
in them the third party had ‘‘ no legitimate interest ° in enforcing 
the promise. In Dunlop v. Selfridge the third party was ‘‘ i 

to enforce the maintenance of prices to the public disadvantage ” **; 
in Scruttons v. Midland Silicones he was ‘‘ seeking to exempt him- 
self from his just liability.” °> But these are, with respect, very 
questionable distinctions. Is it possible, over fifty years after the 
event, to assert categorically that the price maintenance agree- 
ment in Dunlop v. Selfridge was ‘‘ to the public disadvantage ’’? 
Does not the work of the Restrictive Practices Court show that this 
is a question of immense complexity? Is it right that the steye- 
dores in the Midland Silicones case had “ no legitimate interest ” 
in protection from liability, when persons in similar positions are 


10 [1944] Oh. 83. 

2% 6.9., Re Stnolair's Life Pohoy [1988] Oh. T90; the whole reasoning of Re 
Sohabsman i is based on the same assumption. 

11 [1968] 8 All B.R. 9D. 

31 9E. 
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protected by international conventions some of which have been 
adopted by Acts of the United Kingdom Parliament? * This very 
point was most convincingly stressed in Lord Denning’s dissenting 
speech in the Midland Silicones case. Has, on the other hand, 
a third party a “‘ legitimate interest ” in enforcing a promise bought 
with assets which might otherwise be available for an insolvent 
promisee’s creditors? 7* What justification is there for having one 
doctrine of public policy in two-party situations and a different, 
much wider, one when a third party is involved? 


2. Law of Property Act 1925, s. 56 (1) 


Both Lord Denning and Danckwerts L.J. in Beswick v. Beswick 
considered that the widow’s claim was supported by section 56 (1) 
of the Law of Property Act 1925.7" They rejected the orthodox 
view that the subsection only applied in favour of a person who 
was not named as a party to a document if the persons who were 
named as parties intended to contract with him; and they in 
effect overruled Re Millers Agreement ™ which is based on that 
view. Much has been written on the subject of section 56 (1) and 
it is not proposed here to retraverse the whole ground. But the 
basis of the view put forward by Lord Denning and Danckwerts 
L.J. is that the words of the subsection are “ clear.” ™ It may be 
legitimate to test this argument by asking whether a draftsman 
setting out to reverse Tweddle v. Atkinson *° would indeed use 
the language of section 56 (1). Would he say, ‘* A person may take 

. the benefit of any . . . covenant or agreement over or res- 
pecting ... property (including any thing in action) **.. . although 
he may not be named as a party to the... instrument’? Is it 
“ clear ”’ that a promise by A to B to pay £6 to C is a “ covenant 
or agreement over or respecting . .. any thing i in action’’? The 
promise is of course a thing in action, but is it at the same time 
a covenant or agreement over or respecting itself? Is the 
expression ‘‘ although he may not be named as a party to 
the . . . instrument ” really unambiguous? Grammatically it 
could refer to a number of things: a party who is not named but 
only described; a person who is named but not as a party; and a 
person who is neither named nor a party (¢.g., where A promises B 
to pay £5 “ to any servant of yours who is injured at work ”). 
It is submitted that section 56 (1) is far from “‘ clear ” and that its 
obscurity is emphasised when its language is contrasted with that of 


H e.g., Merchant Shipping Act 1958, s. 8; Carriage by Air Act 1061, Sched. 
te (to be brought unto force on a day to be appointed by Order a 

a5 J] A.O. 440 at p. 492. 

36 Of. Re Floseli 25 Oh.D. 89. 

27 Pe ; 12-18; Salmon L.J. at p. 14 is non-committal. 

38 A: 1] Ch. 615, 

ae * pp. 18B. 


9A, 
861) 1 B. & 8. 393. 
31 The phrase in brackets is taken from s. 205 (1) (xx). 
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other enactments which do, by general consent, give rights to 
third parties. The old-fashioned way of doing this was to provide 
that the contract ‘‘ shall create a trust ” ** in favour of the third 
party. Another possibility is to provide that the promisor “ shall 
be liable to ” *? the third party, or, in language used by the Irish 
legislature, that the promise “ shall be enforceable by ” ** the 
third party. If section 56 (1) was intended to reverse Tweddle v. 
Atkinson, why was not some such language used? 

In fact it is well known that section 56 (1) was intended to re- 
enact section 5 of the Real Property Act 1845, with certain 
altcrotions, the musl inpo baul uf whel were Wal the provisions 
of section 5 were extended to property other than land and to 
instruments other than indentures. One might guess that the 
changes were made in pursuance of the policies of assimilating the 
laws of real and personal property and of simplifying conveyancing. 
However that may be, there is a considerable amount of evidence 
that no further change of principle was intended. Neither section 56 
(1) nor anything like it appeared in any of the reforming Acts 
which preceded the consolidating Act of 1925. When Lord Cave 
introduced this and six other Bills in the House of Lords he said: 
“ These seven Bills are purely consolidating Bills. They are 
intended to represent the law as it stands to-day.’’?*> The year 
before Lord Haldane, introducing what became the Law of Property 
Amendment Act 1924, had said: ‘‘ If that Bill passes, then all 
that will be required will be to pass six ** consolidating Bills for 
which no time will be required because they do not change what 
will then be the law at all.” >! On the Second Reading of the 
consolidation Bills in 1925 he evidently envisaged some tidying 
up of the language of the old statutes. But although he had 
“ spent a great deal of time ”’** on these Bills he showed no 
awareness of any interference with a principle which he hed in 
Dunlop v. Selfridge described as ‘‘ fundamental.” ?* So far as the 
present writer has been able to discover, none of the relevant 
debates or reports makes any special mention of section 56 (1). 
Nor did the subsection attract the attention of commentators at the 
time. Dr. Cheshire, in the first edition of his Modern Real 
Property,*® does not mention the subsection at all. Perhaps most 
significant is the attitude of Sir Benjamin Cherry, who drafted much 


32 Married Women's Property Act 1888, s. 11. 

33 Road Traffic Act 1960, s. 206 ( (9), re-anacting Road Trafo Act 1990, à . 86 (4). 

34 Act No. 5 of 1957, s. 8. 

35 60 H.L. Deb. 208. 

se By 1925 the number hed siti “tds NET of the inclusion of the 
University and Colleges Estates Bill. 

37 69 H.L. Deb. 125. 

38 60 H.L. Deb. 208. 

39 [1915] A.O. 847 at p. 8858. 


40 (1925). 8. 56 (1) is first mentioned in the 5th ed. (1944). 
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of the 1925 legislation. He simply tells us “1 that ‘‘ sections 51-75 
of the L.P. Act relate to conveyances.” He then gives a list of 
eight ‘* main points to note.” Section 56 is not one of these. If 
section 56 (1) was indeed meant to’ give Tweddle v. Atkinson 
“ the mortal wound which it well deserved,” “* it was done, not 
just without a “fanfare of trumpets,” “ but in a deep conspiracy 
of silence. 

(The suggested change im the law would, moreover, have been 
a very remarkable one. When proposals are made to abolish the 
doctrine of privity, or when exceptions to it are created, these 
are usually hedged about with elaborate and necessary safeguards. 
Thus the recommendation of the Law Revision Committee to give 
Tights to third party beneficiaries was made subject to certain rights 
of the contracting parties to rescind or vary the agreement,“ and 
these limitations have been adopted by the Irish legislature. 
Section 11 of the Married Women’s Property Act protects creditors 
of the promisee. Other interests which might need protection are 
those of assignees for value. Section 56 (1) contains no safeguard 
of any kind whatsoever. It does not even restrict the third 
party’s right to cases in which he has a “ legitimate interest ” in 
the enforcement of the promise. If section 56 (1) did abolish the 
doctrine of privity, it would seem to fit such cases as Dunlop 
v. Selfridge perfectly. This makes it hard to reconcile Lord Den- 
ning’s view of section 56 (1) with his view of the common law; 
it also raises other difficulties which will be mentioned later.** 


8. Specific Performance 
The Court of Appeal in Beswick v. Beswick unanimously held that 
the widow, as Peter Beswick’s administratrix, could specifically 
enforce the nephew’s promise to pay her £5 a week for her life. 
The principal difficulties of this part of the case arise not so much 
from the doctrine of privity, as from some real or supposed 
limitations on the scope of the remedy of specific performance. 
Danckwerts L.J. said: ‘‘ Mutuality is the essence of specific per- 
formance. . . . There is no doubt that if the deceased or the widow 
had died before the business had been transferred, the defendant 
would have been entitled to specific performance of the contract 
for the sale of the business to him.” 4” But there would, with 


41 Prideaux’s Precedents in Conv pyanoing, Rnd ed: (120); p . 10; another typical 
comment may be found in 19 Conv, (o.b) “ Beotio4s 61 61 to 75 are in the 
main re-enactments of the ns in o ni Act, 1881, and the 
Beal Property Act, 1845. Now provisions are contained in ss. 57, 60, 61, 65, 
66, 72 (in part) 78 and 74.” In 1981 a comment in 47 L.Q.R. by H. P. siat 
that s. 56 (1) ‘‘replaces’’ s. 5 of the 1845 Act with the alteration that the 
Kr en a a this is the effect of 


expression ‘‘ or other property. 
a a HaTi 8 All E.B. 18B. 


4 Sth inten Raport, Bection D. 
4 Supra, note H 
4¢ Infra, note 68. 47 [1988] 8 All E.R. 110. 
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respect, have been considerable doubt whether the nephew would 
have been entitled to specific performance. There is authority for 
the view that the courts will not specifically enforce an agreement 
for the sale of goodwill alone without any business premises **; 
nor are they very ready to decree specific performance of a 
contract for the sale of “ ordinary ? goods. Thus the argument 
that the nephew was liable to a decree of specific performance is 
not wholly convincing on the ground of mutuality; but there may 
be other reasons why the court in Beswick v. Beswick granted 
specific performance instead of giving some form of judgment for 
the price. One possible reason is that the price took the shape of an 
annuity. There is certainly an old equitable jurisdiction to decree 
specific performance of agreements to pay annuities. In such 
cases the remedy of “ damages ” is considered inadequate, either 
because Danckwerts L.J. says, it would require a series of actions;** 
or because, as Sir John Leach V.-C. said long ago, damages would 
have * to be calculated merely on conjecture; and to compel the 
plaintiff in such a case to take damages would be to compel him to 
sell the annual provision during his life for which he had contracted 
at a conjectural price.”?*° These arguments, whether sound or 
not,*! certainly fit the facts of Beswick v. Beswick and raise the 
question whether the decision is restricted to cases in which the 
promise in favour of the third party is one which would have been 
specifically enforceable in a two-party situation." Would it, for 
example, apply where B sold coal to A and A promised in return 
to pay a lump sum to C? Or where B insured his life with A for 
the benefit of C? On the one hand it would be odd if C’s chance 
of getting the intended benefit depended on the accident of A’s 
promise being of a kind that would have been specifically enforce- 
able had it been made to B for his benefit alone. On the other 
hand the suggestion that any promise to pay money becomes 
specifically enforceable merely because it is made for the benefit 
of a third party is certainly a novel one. Its justification appears 
to lie in the argument that the promisee’s remedy of “‘ damages 3? 
is “ inadequate,” as the damages would only be nominal." But 


48 Gee the authorities cited in Fry, Specific Performance, 6th ed., s. 98; Snell, 
Equity, 25th ed., p. 587. 

49 [1966] 8 All E.R. 11D. 

50 4 v. Dizon (1824) 1 Sim. & St. 607, 611; of. Ball v. Ooggs (1710) 1 
Bro.P.0. 140; Wethy v. Cottle (1828) 1 Bim. & 8t. 174; Clifford v. Turroll 
(1841) 1 Y. & 0.0.0. 188; Swift v. Swift (1841) 8 I.Eq.R- 967. Some of these 
cases have been doubted: Fry, Specific Performance, 6th ed., pp. 80, í ; 
ee Laws of England, Simonds ed., Vol. 38, pp. 268 n. (g) and 272 n. 
0). 

51 The cost of an annuity should not, at rato at the t time, be too hard 
i ty any presen 


53 This was also the case in the anthorities cited to su this part of the 
ju ent. Keenan v. Handley (1884) 12 W.B. 980 Posl v. Peel (1860) 
17 W.B. 588 were annuity cases; the contract in Hohler v. Aston [1920] 9 
Ch. 490 was one for the sale of an interest in land. 

53 pp. 11D, 15D. 
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this argument loses much of its force if (as has been suggested 
above) the promisee is entitled to sue for the agreed sum. 

A final difficulty arising from this part of the case is that of 
reconciling Beswick v. Beswick with cases such as Re Pryce," 
according to which a trustee ought not to enforce a promise under 
seal made to him for the benefit of a third party who is a volunteer, 
unless the covenant can be regarded as “ already perfect.” "5 A 
number of factual distinctions could be drawn between these cases 
and Beswick v. Beswick. The only significant one,** probably, is 
that in Beswick v. Beswick consideration was provided by the 
promisee. In the Re Pryce situation, on the other hand, no con- 
sideration is provided by the trustee, nor, by definition, by the 
volunteer; and this defect is not, in equity, cured by the presence 
of a seal. 


4. The effect of Beswick v. Beswick 

Theoretically, it will be possible to explain Beswick v. Beswick on 
the ground that the action was brought by the personal represen- 
tative of the promisee. But a majority of the Court of Appeal took 
the view that a third party can, after all, enforce a contract made 
for his benefit, and it is clear that this view disturbs what was 
believed to be the settled law. No doubt the supposed demands 
of justice in the particular case exerted a strong pressure. But is 
the method of judicial law reform here adopted a satisfactory one? 
On this very complex question a few observations may be 
tentatively submitted. 

In the first place, the decision leaves some important questions 
unsettled. It is in particular obscure at what point of time the 
third party’s rights become irrevocable. Under section 56 (1) 
they appear, as already noted, to be irrevocable ab initio. At one 
point of his judgment Lord Denning says that the parties could 
have rescinded before Peter Beswick’s death 57; but elsewhere 
he says that the contract could only be rescinded “ before the 
widow knew about it and adopted it,” ** which may have been as 
soon as it was made. This is obviously a matter of crucial 
importance, and it is submitted that a method of law reform 
which leaves it so open is an unsatisfactory one. 

Secondly, Beswick v. Beswick is a case of a somewhat unusual 
kind, more often (one suspects) found in textbooks and examina- 
tion papers than in real life. Direct disputes do not very often 


54 [1917] 1 Ch. 284. 

55 Pletoher v. Pletcher (1844) 4 Hare 67, 74. 

5e Others are that in Re Pryos there was e trast, while in Beswiok v. Beswick 
there was none; and that in Re oa the promise was to transfer property 
to the trustees, while in Beswiok v. Beswick promise was to pay the money 
straight to the third party. 

57 BA. 

ss 5H. Salmon L.J., consistently with his rejection of the ż quassitem tertio, 
holds that the parties can rend ““at any time ”: p. un. 
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seem to arise between promisor and third party. Most of the cases 
which have come to court have done so because of the tension 
caused by some outside interest—for example, by the creditors 
or estate of the promisee,** by the insurers of the parties (including 
the third party’s),*° by a tortfeaser who has injured one of them,** 
or by the Revenue.*? A solution which appears to be satisfactory 
between third party and promisor may be much less satisfactory 
when such outside interests are considered. It is almost impossible 
for a court deciding a particular case to make adequate allowance 
for factors of this kind. 

There is, thirdly, the point that people have acted in reliance 
on the doctrine of privity. This point is not confined to private 
draftamen who have relied on Re Miller’s Agreement * for estate 
duty purposes. The doctrine has been used also by parliamentary 
draftsmen to underpin, as it were, a number of statutory excep- 
tions to it. For many of these exceptions are subject to elaborate 
qualifications which would simply fall to the ground if a jus 
quaesitum tertio existed at common law or under some general 
statutory provision such as section 56 (1) of the Law of Property 
Act." In this sense the doctrine of privity has rightly been called 
“ fundamental.” This does not of course mean that the doctrine 
should be retained in the form in which it was generally thought 
to exist: it is hard to quarrel with the actual result in Beswick v. 
Beswick. But it does mean that the abolition or modification of 
the doctrine will have more far-reaching effects than can be foreseen 
or catered for by a single decision of the Court of Appeal or even 
of the House of Lords.*t The number and complexity of the 
issues raised by the doctrine make it a quite unsuitable subject for 
judicial law reform. They can only receive the detailed study 
which they deserve from the Law Commission. 


G. H. TREMEL. 


5% 0.g., Re Flavell (1888) 25 Ch.D. 89; Re Schebsman [1044] Ch. 88. 

60 When a case involving facta similar to those in Soruttons V. Midland Silicones 
came before the United States Supreme Court, a brief was filed on behalf of 
the American Institute of Marine Underwriters as amtous ourias i 
affirmance of the judgment below against the stevedores: Krawtll Machinery 
Corp. v. Robert C. Herd Co. Ino., U.8. 207, 8 L.Ed. 24 820, 1921 (1969); 
[ ] 1 Lloyd's Rep. 808. 

61 Green v. Russell [1959] 2 Q.B. 226. 

63 Re Miller's Agreement [1047] Ch. 615. 

6. Considerable confusion would arise if price maintenance agreements which 
were not invalid under the Resale Prices Act 1064 (i.¢., agreements relating 


to exempt s or maximum price maintenance ents) could be 
enforced (1) by a third party under s. 56 (1) of the Law of Property Act 
1925; and (2) a st a third party under s. 25 of the Restrictive e 
Practices Act 6. Could the limitations on enforcement imposed by the 


latter enactment simply be circumvented by using the former? 


44 Now that it could reconsider Dunlop v. Selfridge and the Midland Silicones 
case. 


666 THE MODERN LAW REVIEW Vor. 29 


Toe Fiest REPORTS OF SELECTED DECISIONS OF THE 
INDUSTRIAL TRIBUNALS * 


THE first number of these reports appeared early in July and it is 
proposed to publish them monthly and to consolidate them in 
annual volumes, presumably of some 1,200 pages containing roughly 
600 decisions. It is stated that the reports cover appeals and refer- 
ences under the Industrial Training Act 1964, the Redundancy Pay- 
ments Act 1965 and section 44 of the Contracts of Employment Act 
1968. Significant as this is, it would not justify the rather unusual 
step of publishing a welcoming address were it not for the future 
promise of these tribunals. Apart from the list of statutes so far 
mentioned, section 44 of the Redundancy Payments Act transfers 
to their jurisdiction a number of matters set out in Schedule 7 and 
formerly dealt with by referees or boards of referees. These are all 
minor matters, the most significant to date being, apparently, 
claims for compensation for loss of office under the London Govern- 
ment Act 1968. This is, however, only a start. Disputes connected 
with the selective employment tax have already been added since 
the tribunals began their work. It appears that the Docks and 
Harbours Bill will add disputes as to certain matters of definition 
and the tribunals are the only obvious repository of jurisdiction in 
respect of appeals from summary dismissal and over equal pay if, 
as seems inevitable, these matters are made the subject of legis- 
lation. 

Two, and presently three, tribunals meet almost continuously in 
London and, in addition, others are convened from time to time at 
suitable centres throughout the country. Already there has accu- 
mulated an impressive backlog of claims and on August 15, 1966, 
The Times reported that fresh claims were coming in at the rate of 
500 a month. 

Whatever the current importance of appeals by employers 
against assessment for the industrial training levy, and in the first 
two numbers of the reports sixty of the one hundred reported 
decisions arose from these, it is plam that the bulk of the tribunals’ 
work in future is likely to come from disputes between employer and 
employee. Consequently, the remainder of this note will consider 
only issues concerning redundancy payments and contracts af 
employment. 

Before dealing with the details of these decisions, however, one 
or two general observations may be made. Fears were expressed 
that these reports might turn out to be only generalised summaries 

* The method of citation favoured by the President of the English tribunals is 

“ 1968 Industrial Tribunal rta I (i) p 00.” The year should, presum- 
ably, be placed in round b ets since there will, presumably, be a fresh 
volume for each full year. The number placed in brackets after the volume 
number refers to the monthly issue and is, strictly speaking, unnecessary 
since the reports are numbered thro to the end of each volume. Since 
all references in this note are to Vol. I of these reports, only the e number 
will be given. Two-figure page referances will be found in the monthly 
part and throe-fgure references in the second. 
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of the decision. This is certainly not so but the nature of the 
reports does leave something to be desired. In the reports on 
redundancy payments in the first two numbers there is only one 
dissenting opinion > and that is little upon which to base any 
criticism. So far as it goes, however, the cursory reference to this 
dissent is wholly inadequate for the purpose of any comparison of 
reasoning. Furthermore, though the general system of headnotes 
is good the summary of the facts contained therein is often incom- 
plete and very occasionally it even differs from the summary con- 
tained in the decision.” With so much depending on the assessment 
of fact subtle differences are likely to become very much more 
important than they first appeared as other similar fact situations 
arise. The temptation to avoid lengthy expositions of fact so that 
legal principles appear relatively more prominent must be avoided 
if the reports are to convey a wholly accurate picture of the 
functioning of the tribunals. 

Very much of the work of the tribunals, as was predictable, is 
concerned with problems of fact and the assessment of evidence and 
with arithmetic. Inevitably, since much of this takes place before 
the determination of a point of principle, much of it has been 
reported. No doubt also there are very many decisions which 
solely involve factual Inquiry. One hopes, however, that it will 
not be found necessary to report too many of these. More than 
1,500 redundancy claims must have been decided before the first of 
these reports went to press and it is impossible to believe that among 
them there were not many of greater significance than Ellis v. 
Jones and Bailey Ltd.‘ In this the employee’s contract was for 
twenty hours a week. Though she often worked for longer than 
this in the summer, she did not do sgo in the winter. Once that is 
established it seems pretty obvious that she had not been continu- 
ously employed for 104 weeks when “‘ week ’? means one in which 
more than twenty-one hours are worked. There is a minor though 
interesting procedural point in this case, but if that is the reason for 
the report it would surely be possible to report it only on that point. 
In fact, the report is inadequate on this procedural point. 

The most obvious function of these reports, particularly in the 
early stages, is to build up a reasonably consistent pattern of 
principle to guide the numerous tribunals. This is not, of course, 
to be confused with the establishment of a doctrine of precedent but 
there are at least a few major points of doctrine which all tribunals 
must apply. Overtime, for example, is such a major element in the 
«e wage talculation of so many workers that one would have thought it 


1 Provided for in Rules of Procedure (B.I. 1965 No. 2019), Sched., para. 9 (1). 
2 Bes, for example, RP 76/66 p. 160 (commented upon Jaber in thi note). In 
repo ‘decision on the Redundancy Payments Act (RP 15/65 p. 58) 
the headnote refers to e Siidatpls. whioh fram: Aba repo rt does not appear to 
have been dealt with by the the tribunal. 
3 Bee particularly RP 21/65 p. 74 at pp. 76-77; RP 62—64/65 p. 78 et seq. 
4 RP 10/65 p. 58. See also RP 119/66 p. 182. 


668 THE MODERN LAW REVIEW Vor. 29 


only common sense that the opportunity to work it should be 
regarded as a relevant element in considering either the suitability 
of alternative employment or the reasonableness of a rejection of 
such an offer. Generally * this is the assumption underlying the 
decisions but in Sheppard v. National Coal Board * a tribunal in 
Bristol said: 

“ We do not accept that the circumstance that the old 
employment pr a greater opportunity of earning overtime 
than the employment offered is a material factor in considering 
either the suitability of the employment offered, or the reason- 
ableness of the rejection of the offer. It seems to us that con- 
sideration of the case must be based on the normal working 
week and not on ible overtime which is dependent on a 


variety of factors including the willingness of the employee to 
undertake it at any particular time.” 


When it is added that the difference in this case was between a 
possible two days’ overtime a week and none at all the decision 
verges on the incredible. The tribunal opined that no authority was 
brought to their attention on this point, though quite what 
authority they expected before any reports had been published is 
not entirely clear. The point is that the authority before all the 
tribunals on this vital point will now conflict. Few of the com- 
plicated problems envisaged by academic commentators have so far 
reached the reports,’ but as and when they, and even more ordinary 
disputes, do so a little careful editing to eliminate the more wildly 
improbable interpretations will surely be necessary. 

One of the most common problems is to determine what 
amounts to an offer of suitable alternative employment. As the 
tribunals have pointed out, the statutory use of the qualifying 
phrase “in relation to the employee” indicates a subjective 
approach.* It is still possible to build up a list of basic factors 
which must be taken into account and the reported decisions indi- 
cate that these include not only the status and basic wage of the 
alternative job’ but also many fringe benefits,’ (possibly) the 
chance of overtime, the availability of housing,” the need to live 
away from home and the subjective difficulties thereof,” and the 
actual attitude of the employee to the offer.‘ Thus, though an 
obdurate employee could not, by his refusal to put up with small 


3 RP 87/66 p. 171 at p. 172. 


10 RP 51/85 p. 177 at p. 178. 

11 RP 87/66 p. 171 at p. 178. Of. RP 51/68 p. 177 ab p. 179 already considered 
in the text above. 

12 BP 10/65 p. 69 at p. 70; RP 19/65 p. 55 at p. 67. 

13 RP 71/66 p. 99; 59/65 p. 154. Compare RP 78/66 p. 169 at p. 170. 

14 RP 58/65 p. 65 at p. 67. 
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inconveniences or by his preference for other employment,” turn a 
reasonable into an unreasonable offer, a willing employee might 
well, in view of his attitude, make what appeared in other respects 
unreasousable, reasonable in relation to him. 

Not only is there a distinction between suitable and unsuitable 
employment, but it is clear that suitable employment can be reason- 
ably refused. Thus, in the case of Bainbridge v. Westinghouse ** 
alternative employment at similar rates and on similar conditions 
was held to be suitable, but a majority of the tribunal considered 
reasonable the refusal of the employee to move from Newcastle, 
where his children were at a “‘ crucial stage ” in their education, to 
Glasgow, where the housing prospects were not bright and from 
which he was likely to be required to move on to Leeds. In this 
case the employee worked for a firm of contractors who frequently 
moved from site to site and this influenced the mmority member to 
take the view that he should have expected this contingency to 
arise. It must not be supposed from the majority decision that in 
all such cases employees of more than two years’ standing will be 
entitled to redundancy pay when work at a particular site is com- 
pleted. If, by the terms of his contract, the employee is expected to 
travel from site to site, particularly if he enjoys a higher rate of pay 
or better conditions because of this,?’ his refusal to transfer 
naturally justifies dismissal. On the other hand, change from one 
occupation to another in the same factory will mean that an 
employee was redundant in his former occupation if there is no 
other reason for the change than that there was no work available 
for him in the former capacity.’ In such a case the right to com- 
“pensation will turn on the suitability of the alternative offer and the 
reasonableness of the refusal. 

A further problem arises involving difficulties largely of fact 
when an ordinary employee is offered the same work elsewhere. 
In Noquet v. Essen Publishing Co. Ltd.™ the applicant refused an 
offer of a similar job in another of the company’s offices after 
her own was closed. It was held that there was no break in her 
employment so that her refusal amounted to giving notice to her 
employer. With this may be compared the decision in Rose v. 
Shelley,” in which the respondents were moving their business to a 
place sixty miles away and asked that the applicant should accom- 
pany them. This was treated as a case of redundancy within section 
1 (2). In the light of the facts the decisions are obviously based on 
common sense but the principle by which section 1 (2) applies to a 


15 RP 108/66 at p. 167. 
16 RP 12/65 p. at p. 57. See also RP 78/66 p. 169 as p. 170; RP 51/65 


177 at 
1r Boe BP 15/65” p. 58. Even where a contract expressly involves the 
obl ny eel it may be unreasonable to expect unlimited movement: 
59/65 p. 154 at p. 155. 
18 RP 66/65 p. 
1» BP 768/68 p. 160. 
10 RP 78/66 p. 169. 
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sixty-mile movement but not to a two-mile movement, or to a 
factory which is superfluous but not to a two-man office, does not 
exist. It is vital, therefore, that the facts which alone justify the 
distinction should be adequately set out, but they are not. A lot, 
for instance, may depend on the implied view of the parties as to 
their position. If an employee is required to move, as stated in the 
headnote to Noquet’s case, one might assume that she was still 
under orders and thus that no break in the obligations of employ- 
ment was contemplated. If, however, she was asked whether she 
would consider moving, as the tribunal actually states in its deci- 
sion, one might assume that such a break in continuity was 
contemplated. The real situation was, no doubt, crystal clear to 
the tribunal at the end of the day; it would help if it were even 
reasonably open to deduction from the report. 

This inevitably brings one back to the importance of issues of 
fact and in situations where facts may be difficult to determine, so 
much being done informally and by word of mouth, the incidence of 
the burden of proof is of considerable significance. Section 9 (2) (b) 
of the Redundancy Payments Act provides that ‘ An employee who 
has been dismissed by his employer shall, unless the contrary is 
proved, be presumed to have been so dismissed by reason of 
redundancy.” 

In a number of cases, usually where the indications were in one 
direction rather than where there were no indications at all, but 
where nothing conclusive was proved, the tribunals have obviously 
found this presumption in favour of the employee of great value.?* 
It is clear that in all employment relationships this element of 
uncertainty may arise and it is likely that future legislation will 
have to provide a number of such presumptions. It is equally likely 
that these will tend to favour the employee. The continuing 
operation of this presumption, therefore, as the first significant one 
applied by the tribunals, will be well worth watching.” 

A number of the concepts applied by this legislation have, of 
course, been defined in other contexts by the courts and by 
previous legislation. Some are redefined by these Acts and some 
are not, but in all cases it appears probable that the tribunals will 
not consider themselves bound by previous statements as to their 
meaning. An interesting case in point concerns the definition of 
the word ‘“ employee,” * which in the Redundancy Payments Act 
is in wide terms but plainly excludes those working under a con- 
tract for services. It may be rarely that the tribunals will be asked 
to distinguish the two varieties, but in the somewhat obvious case 


41 Bee, b-ga RP 7/65 p. 60 at p. 62; RP 56/65 p. 72 at p. 74; RP 48/66 p. 102 
at p. 164. 

a3 The presumption was rebutted in RP 807/66 p. 186 and RP 15/66 p. 189. 

33 Defined in s. 25 (1) of the Redundancy Payments Act as ‘‘an individual who 
has entered into or works under... + contract with an employer, whether 
the contract is for manual labour, clerical work or otherwise, is express or 
implied, oral or in writing, and whether it is a contract of service or of 
apprenticeship. ’ 


0 
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of King v. Valencia * no mention is made of the difficulties which 
have beset the courts and the problem is solved far more loosely. 
The President said: 


“ Mr. Valencia agreed to enter the service of J. C. King 
Ltd. as a selling t. He was paid a weekly remuneration 
lus commission. e employers laid down fairly precise and 
Nefinite terms governing what he could do and what he could 
not do in the course of his employment. They paid the 
employer’s contribution for national insurance. On all these 
facts we think that this was a contract of service.” 


It is conceivable that the application of this subjective standard 
to so many issues will have to be curtailed in future. This was, as 
has been said, a rather obvious case and no doubt the general 
appearance was of a contract of service. With the exception of the 
second, “‘ all these facts °? amount to very little and it may be that 
the tribunals will be forced for the sake of certainty to say, like the 
courts, which elements they consider generally most significant. 

In dealing with actual cases the chairman of the tribunals have 
necessarily to explain a number of more or less obvious points to 
parties who not infrequently appear in person. To some extent 
these reports are being used to explain somewhat less obvious 
points, which might nevertheless be gleaned from careful reading of 
the Act, presumably for the benefit of trade union officials on and 
off the shop floor and, perhaps more essentially, of management 
personnel. Thus, the rather complicated provisions of Schedule 
2, para. 1, to the Contracts of Employment Act 1968 become 
considerably clearer when applied in practice. Reading actual 
decisions * should make much clearer the principle that the normal 
working week is governed not by the basic hours, nor by the normal 
total hours, but by the number of hours the employee is con- 
tractually bound to work if called upon. This has proved of 
importance because, during the period preceding a lay-off for 
redundancy, normal working will be considerably distorted in one 
direction by a general running down, or in the other by the need to 
clear up outstanding orders, or dismantle machinery and the like. 
Thus too it has been made clear that if, preceding redundancy, 
notice is given which does not satisfy the requirements of the Con- 
tracts of Employment Act (and so, presumably, also any specific 
contractual term), such notice is not void for the purposes of the 
Redundancy Payments Act, but takes effect when it would lawfully 
do so. No doubt the same effect could be assigned to a summary 
dismissal if it was made obligatory to give reasons. 

In the same way, the tribunals have gone out of their way care- 
fully to explain the operation of the provisions relating to transfer 


a4 RP 61/65 p. 67 at p. 68. 

5 6.9., RP /85 p. 78 at p. 82; RP 43/68 p. 91 at p. 98; RP 87/68 p. 171 
at p. 172. The system of takin an average woekly rate when there is no 
fixed wage was applied in RP 69/66 p. 158. 
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from one employer to another upon the sale of a business or of 
transfer to an associated company. On such evidence as so far 
exists in the reports it appears that the provisions of paragraph 10 
of Schedule I to the Contracts of Employment Act regulate the 
position in a reasonably workable fashion ™ even if they fail to 
take account of all the considerations which may induce a man not 
to wish to make the change. Unfortunately complications will 
arise such as that, for instance, which induced the applicants to pro- 
ceed against the wrong employer in Bennett v. G. W. Thompson 
Lid.,?" mistakenly thinking that they had been dismissed and re- 
engaged by the transferee. In many situations the unfortunate 
official of the local employment exchange will have the task of 
initially setting applicants on the right road. Not only writers of 
textbooks but also more humble composers of manuals of instruc- 
tion need not despair of finding a niche in the halls of labour law. 
In view of this general desire to explain matters as helpfully as 
possible, it is perhaps unfortunate that in at least one case, so far as 
the report goes, the tribunal appears to have been singularly unhelp- 
ful in applying the procedural rules. Admittedly, these, as laid 
down in S.I. 1965 No. 1101 and S.I. 1965 No. 2019, are compara- 
tively straightforward, but it must be remembered that the indi- 
vidual applicant or respondent may be unaware of their existence.”* 
S.I. 1965 No. 2019 in paragraph 8 of the Schedule requires an 
appearance to be entered within fourteen days of receipt of a copy 
of the originating application. The respondent in Ellis v. Jones and 
Bailey Ltd.™” had failed to do so, but a firm of which they were 
apparently a subsidiary had written a letter contaming certain mat- 
ters which would have been valuable as evidence. Unfortunately 
the nature of this letter is not disclosed by the report, but it was 
treated by the tribunal as a formal notice that the respondents did 
not intend to enter an appearance. Consequently, the contents of 
the letter were not admitted as evidence and the respondents were 
not advised to apply under paragraph 12 (1) for an extension of 
time. The effect of this is to leave it in the hands of the claimant 
or the Mmistry to decide whether or not they should apply for 
further particulars or for the attendance of the respondent. In the 
light of the incidence of proof this may give the claimant a con- 
siderable advantage. It is, of course, quite possible that facts which 
do not appear in the report make this an entirely reasonable deci- 
sion, but it is stated rather as a general rule. It is suggested that 
nothing short of a formal notice of an intention not to enter an 
appearance should be so treated and at this early stage the tribunals 
might remind parties of action they can take if they find themselves 


36 Bee 0.9., RP 206/66 p. 184. 

a7 RP 117/66 p. 1h. 

38 The difficulties facing officials at local employment ex es would appear 
to be considerable and mistakes such as ted in OB 16/68 p. 04 coming 
before the tmbunal are understandable. 

a9 RP 10/65 p. 88. 
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out of time. Even the courts, which are hardly as informal as a 
tribunal, will assist a party appearing in person to overcome diffi- 
culties of procedure so that his case may, at the least, be heard. 

R. W. RmrovrT. 


Tae Dears oF ULTRA Vines? 


Tue decision of Mocatta J. in Bell Houses Ltd. v. City Wall Pro- 
perties Ltd.’ (noted ante, p. 191) has been reversed by the Court 
of Appeal. It will be recalled that the plaintiff, a property 
company which, in the person of its chairman, Mr. Bell, had used 
its knowledge of sources of finance to secure for the defendants 
“ bridging finance ” of about £1 million, brought an action to 
recover commission allegedly due to it on the transaction. The 
defendants pleaded that this contract to act, in effect, as a money 
broker was ultra vires the plaintiff company. Mocatta J. allowed 
the defendants to raise the point and agreed with it. The Court of 
Appeal disagreed and thought that the contract was intra vires. 
Their Lordships left open the “ interesting, important and difficult 
question ° whether the defendants could have taken the point 
had it been ultra vires.’ 

The Court of Appeal disagreed with Mocatta J., solely in regard 
to the construction of this objects clause in this company’s memo- 
mandum. But they did so in two ways, the second of which makes 
their decision of primary importance. First, their Lordships 
thought that the transaction came within the “ objective ” formulae 
of the objects clause. Thus, the use of Mr. Bell’s knowledge of 
sources of finance could be regarded as the company ‘‘ turning to 
account ... any assets”? belonging to it within the words of sub- 
clause (q) of the objects clause. Mr. Bell as chairman could 
assign his knowledge—‘ a most valuable asset ’’—to the com- 
pany *; or, indeed, that knowledge might be thought to be ipso 
facto the property of his company.® The argument that such know- 
ledge was not the plaintiff company’s concern, since it arose from 
transactions made with other companies controlled by Bell, was 
swept aside (perhaps too easily *) by Danckwerts L.J., who, 


1 [1065] 8 W.L.B. 1065; [1965] 8 All E.R. 497. 

2 [1966] 2 All B.B. 674. 

* Batmon L.J. at p. 690, who seemed to lean against allowing tham to take 
% though he expressed no firm opinion. See on this point and the question 

of quasi-con l remedies (on which also the Court of Appeal was silent) 

ante, pp. 198-198. 

Salmon L.J. at p. 699. 

5 Danckwerts L.J. (with whose dgment Sellers L.J. agreed) seams to as 


A 


this at p. 681. Com Lord M.B. in Phipps v. Boardman [1965 
Oh. 992 at pp. 1018-1019. 
* In view of the fact thas knowledge acquired as a director of oo A is 


not necessarily attributable to the same person in his os ty as di r of 
com noe we a Payns [1004] 2 Gh. 608; Re Fenwick Stobart Co. 
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characteristically rending the veils, declared that such other com- 
panies were “‘ not independent in fact. The reality is that this was 
all machinery to effect the plaintiff company’s operations.” ’ 
Salmon L.J. went even further than this, for he thought that this 
transaction was “ incidental and conducive’? to the company’s 
main general objects of building and land development, and there- 
fore within another sub-clause (u), of the objects clause where 
those words appeared. 

In these interpretations of the memorandum, the Court of 
Appeal were much influenced by a view of the facts materially 
different from that of Mocatta J. He had seen the contract as the 
company launching out into a new business of ‘ mortgage broking.” 
Their Lordships agreed this contract was a business transaction— 
“ eyen though larded with lunches and Christian names ” *—but 
it was not a new class of business, only ‘‘ an isolated transaction,” 
the use of an ‘“ opportunity to do a good turn to the defendants ” 
and gain goodwill from the fimanciers. This difference in factual 
flavour really forms the basis of their Lordships characterising the 
contract as intra vires within these objectively worded sub-clauses. 
It is interesting to ask how many times, on that footing, the 
company would have had to engage in such a transaction for it to 
become ultra vires. 

Much more novel, however, and more important was their 
approach to a subjective formula in another sub-clause whereby 
the company was empowered “ (c) to carry on any other trade or 
business whatever which can in the opinion of the board of 
directors be advantageously carried on by the company in con- 
nection with or as ancillary to any of the above businesses or the 
general business . . .”’ (italics supplied). It was conceded by the 
defendants that the opinion of Bell would be sufficient here, since 
he was the alter ego of the plaintiff company for this purpose.” But 
Mocatta J. had refused to pay any attention at all to the subjective 
words.?° As North J. had said in 1890, such a form “ would 


not be a statement of the objects of the company as required by the 


T Danckwerts L.J. at p. 677. His Lordship hes been prominent in recent 
decisions in which the rate veil has been pierced: ¢.9., Abbey Maloorn 
Wells Ltd, if nt ie Looal goor [1951] Oh. 738; Greater London 


relat a Q. .L.B. ; Merchandise Transport Ltd. v. B.T.0. 
posa 2 QB. 178; Fee pag teen, a EA Steigman [1969] 


Gotan here are from Danokwerts L.J. at pp. 678-680. The authorities 
discussed by his Lordship at pp. @80-689 are basily distinguished onos this 
view of the facts is taken, 

This important concession is made clear by Salmon LJ. at p. 699. Ti 
meant è no formal decision had to be proved before an ‘‘opinion of the 
directors ° was shown. Indeed, Salmon L.J. a Gaeta Hee 
defendants to show that Bell had not formed necessary intention, since 
it was up to them to show lack of capacity in the company! 

Bee ante, p. 182, where the experience in New Zealand is touched upon. 
No Commonwealth or foreign suthornties seem to have been cited to the 
Court of Appeal. 
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Act of Parliament.” 1+ The Court of Appeal has now decided that 
this is not the law. In so doing they may have destroyed altogether 
the vitality of the ultra vires principle. With a well-drafted clause 
in subjective terms no company need be bothered by it again. It 
will have capacity to do any act which its directors decide to do. 
The authorities on which this bold step was taken were scarcely 
compelling (though it must be admitted that they were hardly 
stronger for the opposite conclusion). Against such dicta as that 
of North J., their Lordships put a group of cases—not cited to 
Mocatta J.—in which the charitable status of companies was in 
issue. Some of these had subjectively worded clauses and no 
objection had been taken.“ But the point of ultra vires was not 
raised in those cases at all; and the reasoning of Salmon L.J. is, 
with respect, stretched when he claims the inferential support of 
“ that great master of company law, Cohen L.J.” merely on the 
ground that he had not taken the point for himself in one of them. 
Salmon L.J. advanced what is perhaps a stronger argument in 
saying: “ In this North J. was mistaken for the statute makes the 
registration of the memorandum of association conclusive evidence 
that it complies with the Act and thereafter the courts are confined 
to the construction of the document.” * Section 15 of the Com- 
panies Act 1948 does indeed so provide; and authority clearly 
holds that the courts cannot go behind the certification except on 
issues of illegality. The courts would perhaps come close to 
ignoring section 15 if they refused to pay heed to a phrase in the 
memorandum on the ground that it did not comply with the Act. 
Even if that were accepted it would not conclude questions of 
interpretation. If the courts felt that the statute envisaged a clear 
statement of specified objects (as Lord Wrenbury obviously did in 
1918) they would clearly be able to construe such subjective clauses 
as being confined to some area within the four corners of the main 
objects stated in other clauses of the memorandum.™ In this way 
a curb would be placed upon the ambit of the directors’ opinion. 
This the Court of Appeal has not done. Once a bona fide opinion 
of the directors (or here Mr. Bell on their behalf) had been formed 
that was enough. Indeed, it seems that an outsider relying on the 
ultra vires principle will in the face of a subjective clause in future 
11 $ J 0. 
Re Grown Bank (1900) 44 Ch.D. rhe teh) os Ch. ames Bacon V.-C 


in London Financial Association v. Kelk . to agree 
1 In particular Osford Group 7. ILR.0. [1949] 2 A E.B. and Karen 


13 At p. 688, citing Lord in mnan V. Broughem [1918] A.C. 5l4 
m poon SWE aak o baie a a ee , in the light of 
is o there expres wo not have Kmited sub-cl. (c) by weapons 
of interpretation. at 

14 Jubtles Cotton Mille Lid. v. Lewis [1924] A.C. 058; R. v. Registrar of 
Companies 1031] 3 K.B. 197. 

18 This would have been particularly in the present case because the 
memorandum contained no clauses tatag “that each sub-clause shonld not 
be limited by reference to the terms of other sub-clauses. The failure of 
the Court of Appeal to seize upon this is a measure of their determination 
to weaken the grip of slira vires. 
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be put to proof that the directors did not form the necessary opinion 
—a heavy and difficult task.** 

In all this the Court of Appeal showed the strongest disinclina- 
tion to allow the ultra vires principle any scope, especially in trans- 
actions with outsiders. The long objects clauses of modern regis- 
tered companies are not given much attention, said Danckwerts 
L.J., by anyone other than “‘ nervous company directors ” con- 
sidering their managerial powers— unless someone wishes to 
wriggle out of some obligation.” 1" The shareholders have sub- 
scribed their money on the basis of a memorandum which conferred 
this power on the directors; so why, he asked, should that not be 
binding? ‘“ It is a matter of internal management principally.” * 
The effect, of course, of his Lordship’s approach is, on the one hand, 
to promote greater commercial certainty (in that such a company 
will usually have no difficulties about legal capacity) but, on the 
other, to deprive both outsiders and shareholders of whatever bene- 
fit the old approach gave them in opportunities for challenging 
management. 

The victory of the subjective objects clause must be the begin- 
ning of the end for ultra vires. Until statutory law reform provides 
otherwise,!* the decision of the Court of Appeal is bound to be of 
great moment both for the law of contract and for company law. 
As far as the latter is concerned, it is yet another legal prop for the 
position of management, which can now take power without fear of 
challenge to decide from moment to moment, by private shifts of its 
own opinion, the legal capacity of its company.”® 

K. W. WEpDDEEBURN. 


NUISANCE AND NEGLIGENCE AGAIN 
Ix another instalment of The Wagon Mound litigation ’ the Privy 
Council had to consider claims in public nuisance and negligence 
arising out of the original incident in Sydney Harbour,” and also 
discussed the law of private nuisance as a means of illustratmg 
their conclusions on public nuisance. 


Public Nuisance 
There was no doubt that the defendants had committed a public 
nuisance by polluting the waters of Sydney Harbour,’ and the 


16 Sea anis, note 9. 17 At p. 664. 


18 At p. 688. 19 Bee ante, p. 1%. 
20 The use of such clauses by management will make more important 
modern developments of the fiduciary duty (such as ** collateral ” 


rule apphed in H v. Oramphorn Ltd., The Timss, October 10, 1968) 

AnA increase the number of occasions on which the discussion about directors’ 
duties is coterminous with thes about ultra vires (as in Parke v. Datly Nows 
Ltd, ] Ch. 987). 

1 The Wagon Mound (No. 2) [1966] 2 All E.R. 709; [1966] 8 W.L.R. 408. 

2 Though on evidence Berroa’ different from the evidence led in 
Wagon Mound (No. 1) "': [1908] 3 E.B. at p. 717 D. 

3 [1966] 2 All E.R. 700 at p. F. 
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Board also accepted that the damage inflicted on the plaintiffs 
was sufficiently ‘* special ” to fall within the factual ambit of the 
tort of public nuisance. Their Lordships seem here to have agreed 
with the conclusions reached at first instance by Walsh J.,* who 
relied on Campbell v. Paddington Corporation® to refute the 
argument that since the public nuisance had been an interference 
with free passage along the highway, and the plaintiffs had not 
suffered damage as users of that highway, they could not recover. 
Neither Walsh J. nor the Privy Council cite either Bromley v. 
Mercer* or Jacobs v. L.C.C.," both of which seem to restrict 
special damage in such cases to loss suffered qua user of the 
highway, and the judgment thus leaves this point in doubt." 

The Board then went on to consider whether such damage was 
recoverable even if unforeseeable, Walsh J. having held that 
foreseeability was irrelevant, provided that injury to the individual 
was “ direct and not merely consequential.’? ° Their Lordships, 
however, stated that cases such as Benjamin v. Storr ™ “ have 
nothing to do with measure of damages: they are dealing with 
the entirely different question whether the damage caused to the 
plaintiff by the nuisance was other and different from the damage 
caused by the nuisance to the rest of the public.” ** Courts at the 
time of Benjamin v. Storr 1° seem to have employed “ directness ” 
indifferently as a causal’? and as a policy ™ limitation upon 
tortious liability, but the later public nuisance cases retreat, as 
the Privy Council suggests, into regarding directness as merely a 
vague adjunct of the special damage rule.** 

The question of whether special damage had to be foreseeable 
being undecided by authority,’ the Board turned to decide the 
issue on principle, and held that since foreseeability was necessary 
for the creation of a public nuisance, similarly the special damage 
springing from that nuisance must be foreseeable.** For the former 
4 [1968] 1 's Rep. 402 at pp. 481-482. 

5 11] 1 K.B. 889. 

6 va 2 K.B. 128. 

T A.O. 881, partion ary 60) a Bunonds et pp. 877-878. 
8 

. 


8 Malaya L.R. 1 at pp. 4-5. 
Citing Benjamin v. Storr (1874) L.B. 9 OP. 400. 


Supra. 

11 Josj 2 AN B.R. 709 sf T C. 

13 Snsesby v. Lancs and Yorks Ry. (1874) L.R. O Q.B. 288 at p. 268; Harris v. 
Mobbs (1878) 8 Bx.D. 268 at p. 274. 

13 Cattle v. Stockton Waterworks (1875) L.R. 10 Q.B. 458 at p. 457. 


l4 e.g., Vandsrpant v. Mayfair Hotel ] 1 Ch. 188 at p. 184. 

1s [1968] 9 All B.B. 700 at p. T15. t of the authority cited stems from the 
nimeteenth century, when the role played by fo ility concepts in tort 
was not clearly understood 


16 The Privy Council resisted the suggestion that measure of damages should 


. tions, 
The first rule in Hadley v. Barsndale is usually understood to involve 
“ foreseeability '’: see Cheshire and Fıfoot, The Law of Contract (6th ed), 
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proposition the Board cite only Denning L.J. in Morton v. 
Wheeler," but his Lordship’s remarks seem there to be directed 
to the question of whether the state of affairs was a sufficient 
interference with public rights to be described as a ‘public 
nuisance,” and the Board’s view that ‘‘ in the class of nuisance 
which includes this case foreseeability is an essential element in 
determining liability ’’ !* could be better supported by citing also 
the cases which demand knowledge ’* or means of knowledge 7° 
by the defendant of the nuisance. The decision that the special 
damage must likewise be foreseeable should, however, be welcomed, 
since it provides some means of limiting the ability of private 
individuals to recover damages solely on the strength of a fortuitous 
connection between the injury they have suffered and an interference 
by the defendant with public rights.?? 


Private Nuisance 
This part of the judgment is, with respect, less than clear, mainly 
because the Board seem to employ a misleading distinction 
between “‘ liability ’? and ‘* measure of damages.” * Something 
like such a division exists in public nuisance, because the right to 
recover for special damage is tacked onto the interference with 
public rights which constitutes the nuisance, but in private 
nuisance the ‘ nuisance”? for which lability is imposed is the 
injury to the plaintiff’s private rights **; on this analysis, therefore, 
no room is left for a separate question of “ remoteness of damage.” 
When discussing “ liability ”? the Board holds that ‘‘ negligence in 
the narrow sense ” ™* is not necessary because a defendant can be 
held liable either for a deliberate act or for an activity wherein 
he used the utmost care. But it is submitted that neither of these 


p. 516 citi istoria La Nowman Industries [1049] 2 K.B. 528 
at p. 580. ‘by finding his at yarianoo with Hughes V. 
Lord Advocate wee nice tal House of Lords in the latter case, by 


mmposing lability provided damage of the same general ‘‘kind'’ as that 
occurred was foreseesble, undermined the efficacy of sees 

bate ” as a means of limiting hability? For further Seana 
Dwor (1964) 97 M.L.R. 844 and Jackson (1965) 39 Australan L.J. "3 
ir " If the state of affairs is such that injury may one anticipated to 
parans using the hway it is a public nuisance 


pees the case as‘ ried," bub a report (not including the verbatim 
quoted) will be fo in The Times, February 1, 1 
18 F AN ER. 716 I. 


is kiok T. Marks and Stlverstone [1084] 2 K.B. 56 at p. 66. 

30 Barker v. Herbert ] 2 K.B. 688; Noble v. Harrison [1926] 2 K.B. 889; 
St. Anne's Well Brew v. Roberts (1928) 44 T.L.R. 708; Cunliffe v. 
Bankes [1945] 1 All B.E. 459 at . 485; British Road Services Y. 
[1964] 1 W.L.B. 498, where “Parker 0.3 between (i) 
whether the state of affairs was e public nuisance and (ii) whether the 
defendants could be held hable therefor. 

a1 For farther discussion, see (1966) 8 Malaya L.R. 1 at pp. 2-6. 

a2 [1966 2 All E.R. at p. 717 A. The same formulation seams to be used by 
ve Je: seo H268] 1-Lloyd's Rep. 402 at p. 485 and (1966) 8 Malaya 

1 at p. 22 
22 Beo Windeyer J. in Hargrave v. Goldman (1968) 87 A.L.J.R. S77 at p. 288. 
2% [1966] 2 All B.B. 709 at p. T16 
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points serves to distinguish nuisance from the tort of negligence, as 
opposed to the lay concept of negligence as “* carelessness ’’; thus, 
for instance, there may be some cases of negligence ‘‘ where the 
law exacts a degree of diligence so stringent as to amount practically 
to a guarantee of safety.’?** Their Lordships went on to say, 
however, that 


“ although negligen ce may not be necessary, fault of some 
kind is almost always necessary and fault generally involves 
foreseeability, e.g., in cases like Sedleigh-Denfield v. O’Callag- 
han ** the fault is in failing to abate a nuisance of the existence 
of which the defender is or ought to be aware as likely to 
cause damage to his neighbour,” *” 


It is, with respect, unfortunate that the vague language of 
“ fault ’? is used ** rather than an open acknowledgment that the 
damage to the neighbour must be foreseeable; the Board’s remarks 
do, however, seem to allow of an interpretation of Sedleigh-Denfield 
v. O'Callaghan ™ as turning upon failure to prevent foreseeable 
damage,”* and whilst this does not accord with some aspects of 
that case ** it would be a permissible way of resolving the ambi- 
guities of the House of Lords judgments. Independently of this, 
the Board seem to argue that since liability in public nuisance is 
now governed by foreseeability the same régime should operate 
in private nuisance,*! a conclusion which is made the more cogent 
by the fact that previous comparisons between public and private 
nuisance have tended to argue that the rule should be stricter in 
the former tort.” 


35 Tord Macmillan in D hus v. Stovenson [1082] A.O. 5629 ab p. 612; see 
also (1066) 8 Malaya L.R. 1 sè pp. 27-28. 

a6 [1040] A.O. 880. 

37 [1966] 2 All E.R. at p. 716 G. 

38 Tt was a similar misformulation that caused all 
case of Wringe v. Oohen [1940] 1 K.B. 229, comment upon which was 
avoided by both counsel and court in The W. 
the def t's fault was to fail to fulfil his covenant to repair. This 
omission imposed on him a liability to the other party to the covenant which, 
because is was contractual, was ‘‘ strict ’’ rather than governed by foreseeabillty. 
Non maui however, that an adjoining , nota party to the contract, 
should ve been allowed to rely on this fault when injured by the collapse 
of i building. 

2° The Board's roach to the problem does not, however, allow us to conclude 
that this is intended to ennnciate a general rule for private nuisance. In 
Goldman v. paige [1966] 2 All B.R. 060 at p. 994 D, Sedleigh-Denfield 
is cited as establishing a limited proposition concerning acts by a 

of which the occupier has ectual knowledge. 

30 For instance, the failure to deal decisively with Broder v. Saillard (1876) 2 

both of which 


Lord Atkin, at p. 806: “I am not satisfled that granted this reasonable 
anticipation of obstruction it would be necessary for the plaintiff to prove that 
tho partioular injury was such as reasonably to be expected to from the 
obstruction."’ See also (1066) 8 Malaya L.È. 1 at pp. 12-15. 

31 [1966] 2 All B.R. 700 at p. TIT A. 

32 Job Edwards v. Birmingham Navigations [1024] 1 K.B. at p. 350; Friedmann 
(1987) 1 M.L.R. 80 at p. 48, note 6. 
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Negligence 
One of the main arguments in favour of The Wagon Mound 
approach to remoteness of damage in negligence is alleged to be 
that it succeeds in reducing “ culpability ” and “ compensation ”’ 
to a single formula governed by foreseeability.2* This view has 
been criticised by Hart and Honoré ** on the ground that “ fore- 
seeability °” when used to assess culpability means that “ foresight 
of harm is such that in all the circumstances a reasonable man 
would adopt or refrain from a particular course of action,” 
whereas when used in connection with remoteness of damage or 
ulterior harm ‘“‘ foreseeable ” means only something like “ not 
improbable.” ** As I have attempted to argue elsewhere,** culpa- 
bility in negligence is determined by asking, not merely whether 
the damage was ‘‘ foreseeable,” but rather whether a reasonable 
man would have taken steps to prevent the damage which 
occurred.*’ Culpability and compensation can, under this analysis, 
be treated as a single question by asking whether the defendant 
should have prevented the damage in suit, without first asking 
whether he caused the damage in the course of “ negligent ”’ 
conduct. When the Privy Council in The Wagon Mound (No. 2) 
consider whether the damage in that case had been “ foreseeable ”’ 
for the purposes of the negligence suit ** they hold that ‘‘ If it is 
clear that the reasonable man would have realised or foreseen and 
prevented the risk, then it must follow that the appellants are 
liable in damages.” °° In the instant case such a question was 
easily answered since any reasonable man would have taken pre- 
cautions against causing the public nuisance from which the damage 
arose.‘° Generally, however, the Privy Council’s approach seems to 


33 Williams (1961) 77 L.Q.R. 179; The Wagon Mound [1961] A.O. 888 at 
425. 


a Causation i in the Law (1950), pp. 2O hee Ther anguneni adopted by 
Fleming in The Law of Torts (8rd ed.), (get) ao OEBE 
oe 610, 0, and also seemingly by Protar, o Torts (Gd 64), p . 806. 


Op. oit 
36 (1986) 8 Wales L.B. 1 at >. 19-90. Tale Ta the learned suthors’ 
crguments are elso expre Bf at raged 58 Michigan 
. O54; Mansfield 1 (1964) Wy r eaderpi cn ‘et at p. 521; Jackson 
cl 80 Australan L.J. 8 at p. 
37 See Lord Reid in Bolton v. Sn [1951] A.O. 350 ut pp 888-867. 
SE nN 8 Doar Spears. TOET aa ABAE compensation. See 
also, however, note 1B bel 
as J 2 All E.B. 08 or The G. Although the Board differed from Walsh 
<s im 10 of po T19 C, Although te Board itera trom Walsh 
relevant the decision of the question before them, even though it has 
usually been preemies as concerned with culpability rather than compensation. 
40 In ihis point the Posrd say, at p. <i NS prenont oide hiere 
was no justification whatever for discharging -the oil Bydney Harbour. 
Not only was it an offence to do so, bu ai mooie ab able loss 
y. . . . From every point of view it was duty and his 
ee a de unmediately.”” (Italics sup hed.) This in yet 
another of the tantalisingly allusive remarks with w. the 
abounds. Do the behand] habits of the man on the Olapham Oraabas 
include a desire to save himself expense? Am I the more culpable when I 
ran you down becsuse my vehicle which I hasard ın the crash is a Rolls 
and not a Ford? 


o 
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dispute the view that “ foreseeable ” in questions of remoteness 
simply involves probability, and opens the way to the decision of 
negligence cases by the single test of whether the defendant should 
have taken precautions against the damage which occurred. 


Nuisance and Negligence 


The judgment leaves obscure the relationship between these torts. 
The Privy Council do not claim to have assimilated them,‘! but 
in Goldman v. Hargrave “ the Board seem to have thought that 
responsibility of an occupier upon whose land a hazard to his 
neighbour arose could be discussed indifferently as a case of 
nuisance or of negligence.“ In The Wagon Mound (No. 2) “ fore- 
seeability,”’ ‘‘ negligence ” and “fault”? are jostled together 
without any clear analysis of the relationship between these con- 
cepts or of their proper roles in deciding actions in the different 
torts, and further confusion springs from the Privy Council’s 
actual decision in the public nuisance suit. Damage in public 
nuisance is not recoverable if it is “ in the relevant sense unfore- 
seeable,”’ “* but the damage suffered by the plaintiffs was held, 
for the purpose of the negligence suit, to be foreseeable.** This 
should, therefore, have led to the plaintiffs recovering in nuisance, 
but the Board in fact allowed the appeal against Walsh J.’s finding 
in their favour on this issue.‘’ Perhaps too much should not be 
made of this since the plaintiffs in any event recovered in negligence, 
and if the Board intended “ foreseeability ’ to carry radically 
different meanings in nuisance and in negligence they would pre- 
sumably have said so.** The dilemma only serves, however, to 


41 “As this Board has recently explained in The Wagon Mound (No. 9%), the 
tort of nuisance, uncertam in its bo , may comprise a wide vari of 
minetions, in some of which negligence s Do part, in others of which it 
5 decisive ': Goldman v. Hargrave rioek] 2 All H.R. 989 at p. 902 A. 

41 Supra, 

a e issue is therefore whether in such a case the occupier is guilty of 
legal genes, which involves the issue whether he is under a duty of 
care, and. so, what is the scope of that duty.... The present case is one 
where liability, if it exists, rests on negligence and nothing else; whether it 
falls within or overlaps the boundaries of nuisance is a question of classifi- 
cation which need here be resolved '’: [1966] 2 All E.R. 099 at pp. 991 
I and 992 B. The Board, however, relied on nuisance authority, notably 
Sedisigh-Denfield, to decide the issue. 
pose] 3 AW E.E. 709 at p. 717 B. 

4 The at p. 717 C merely state that are now going to consider 

whether the damage was ‘‘ foreseeable,” which reads on surface as if 

this investigation is being tindertakan in connection with the public nuisance 
ig Tatera! rience ds in ie Sean es esting, seach that 

j ent this point is con o law igenoce, 
foal) All B.R. 709 at p. 719 G. hie 

47 [1966] 2 Alb B.R. 709 at p. 719 H. It would seem to follow from this either 

that the holding was inoorrect, and the plaintiffs should have recovered in 

nuisance, or that the Privy Council's view is that although the o from 
fire was “reasonably foreseeable’? it was not "in the relevant sense 
foresseable.’' 

At p. 715 I the Board say that “the cases point strongly to there being no 

difference as to measure of damages between nuisance and negligence,” 

hich suggests that ‘' foreseeability ” is intended to carry the same meaning 
in : 


h 
~ 
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emphasise the difficulty of determining their Lordships’ views 
about the present state of the law of nuisance, and it is to be 
hoped that an authoritative statement, based on close analysis of 
the rules of nuisance, may soon be forthcoming. 


R. J. BUXTON. 


WHAT 18 LAWFUL OBSTRUCTION? 


In view of the disquiet which the application of the offence of 
wilfully obstructing a constable in the execution of his duty has 
caused among constitutional lawyers,’ its recent consideration by a 
Divisional Court in Rice v. Connolly? is worthy of more than 
passing comment. 

The defendant in this case had unsuccessfully appealed to the 
Recorder of Grimsby against his conviction for this offence. A 
police constable had been patrolling the streets of Grimsby shortly 
after midnight on the lookout for persons behaving suspiciously. 
The particular occasion for his vigilance had been the commission 
of a number of breaking offences in the vicinity on the night in 
question. The defendant, who appeared to be showmg an undue 
and furtive interest in the constable’s movements, aroused the 
latter’s suspicions by his conduct. Together with another police 
officer, the constable approached the defendant and asked for his 
name and address. The defendant gave his surname and the name 
of the road in which he lived but was otherwise unco-operative, 
refusing either to supply his full name and address or to accompany 
the constables to a police box in order that his identity might be 
verified. He was then arrested and charged with wilfully obstruct- 
ing the constable in the execution of his duty. 

In dismissing the defendant’s appeal against his convictian by 
the magistrates, the Recorder nevertheless found as a fact that there 
had not been any grounds for suspecting the defendant of any of 
the breakings which had taken place, nor, indeed, had any charge 
in respect of these been laid against him. The Divisional Court, 
however, allowed the appeal and quashed the conviction. It thus 
confirmed that, in the absence of a specific statutory obligation, a 
citizen was not bound to assist police inquiries actively by answer- 
ing questions or submitting to personal investigation; and the court 
refused to allow section 51 (8) of the Police Act to be used as a 
roundabout route to make the exercise of this lawful privilege 
illegal. 

Lord Parker C.J., who delivered the leading judgment, reached ° 
his conclusion by way of an analysis of the constituent elements of 


1 Bee Duncan v. Jones el a 18 and Wade (1888) 6 O.L.J. 178. 


The offence now rests on s, (8) of the Police Act 1064, This replaces 
earlier statutes, A tis Pera Gt Goran kak 1871, as 
Lisvention ot OU An AA Aes kis: 


amended by s. 9 of the 
a [1986] 8 WLR. 17; [1966] 2 All B.R. 649. 
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the offence. He held, first, that the defendant’s conduct amounted 
to an obstruction, relying on the definition used by Lord Goddard 
C.J. in Hinchcliffe v. Sheldon*: “€ obstructing ’ means, for this 
purpose, making it more difficult for the police to carry out their 
duties.” Since he also held that the constables had been acting 
throughout in the execution of their duty, he regarded the issue as 
turning on the question whether or not the defendant’s obstruction 
had been wilful. Surprisingly, Lord Parker held that he had not 
been obstructing wilfully: “‘ ‘wilful’ in this context in my judg- 
ment means not only ‘ intentional’ but also connotes something 
which is done without lawful excuse.” 

What is, with respect, a somewhat daring essay in benevolent 
statutory interpretation is not the only difficulty raised by the 
reasoning in this case. Both the reasoning and the decision seem 
to be inconsistent with the ratio of the famous case of Duncan v. 
Jones.‘ In that case the Divisional Court seemed to be unanimously 
of the opinion that the lawful or unlawful character of the meeting 
which the defendant there attempted to hold in spite of a police 
officer’s request that she should not do so was irrelevant in deter- 
mining whether the offence had been made out. Humphreys J. 
argued that it was the duty of the police to prevent breaches of the 
peace. Since the police officer had reasonably apprehended that a 
breach of the peace might result if the defendant held her meeting, 
it therefore became his duty to prevent that meeting. While 
carrying out his duty by doing so the defendant obstructed him, 
thus bringing herself in the clearest possible manner within the 
terms of the statute. It is hardly possible to reconcile the ratio 
decidendi of Rice v. Connolly, which regards the intrinsically law- 
ful nature of the defendant’s conduct as of crucial importance, with 
the deliberate disregard of the same consideration in Duncan v. 
Jones. 

Judged by the standards of constitutional law, at any rate, the 
approach favoured by the court in Rice v. Connolly seems prefer- 
able to the rather more sterile reasoning which prevailed in Duncan 
v. Jones. It must surely be a valid defence to a charge of wilfully 
obstructing a constable .in the execution of his duty that the 
defendant was acting in pursuance of a privilege conferred by law. 
It is unthinkable that a solicitor who advises a client that he need 
not answer questions put to him by a police officer should thereby 
commit an offence; but in the well-known early motoring case of 
Betts v. Stevens * an A.A. scout who warned speeding drivers of the 
existence of a near-by police trap in order to prevent the police 
from obtaining sufficient evidence to support a conviction was held 
to be guilty of the offence. Provided that the solicitor’s chent could 
be shown to have committed the crime being investigated, there 


3 [1985] 3 All E.R. 408. 
4 [1988] 1 K.B. 418. 
s [1910] 1 K.B. 1. 
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would, in the absence of a defence of lawful justification, be no 
relevant distinction between the hypothetical solicitor’s action and 
that of the A.A. scout in Betts v. Stevens.’ 

But if, as Rice v. Connolly holds, such a defence does exist, 
when is it to be regarded as having been established? One view 
might be that the offence is not committed unless the defendant, 
by his obstruction, is guilty of some other offence with which he 
might have been independently charged. This view, which would 
make the offence of obstructing a constable essentially superfluous, 
might seem to derive support from Marshall J. In his brief 
concurring judgment, he argued that “‘ in order to uphold this 
conviction it appears ... that one has to assent to the proposition 
that where a citizen is acting merely within his legal rights, he is 
thereby committing a criminal offence.” It is respectfully sub- 
mitted, however, that this argument begs the question at issue, 
which is whether the citizen was indeed acting within his rights or 
whether, on the other hand, his rights have been abrogated by the 
statutes which created the offence. The opposite view, that some 
acts innocent at common law become unlawful by the operation 
of the statute, seems to be supported by Betts v. Stevens and 
Duncan v. Jones. If it is also true, as Rice v. Connolly holds, 
that acting with lawful excuse is a good defence to a charge of 
this kind, the courts are required to draw a difficult distinction. 
Acts of obstruction, lawful apart from the operation of the statute, 
which are prohibited by the statute, must be distinguished from 
acts of obstruction so lawful as to be immune from this prohibition, 
the apparently comprehensive words of the statute notwithstanding. 
The scout who warns a speeding motorist that he is approaching 
a police trap and the suspect who refuses to answer questions are 
both, apparently, obstructing a constable in the execution of his 
duty, and both are, apart from the statute, acting lawfully; but 
the courts have not provided the test which explains why the 
silent suspect may plead lawful excuse whereas the vigilant scout 
cannot. As the authorities stand, it would seem that this 
mysterious distinction must nevertheless be drawn. 

By deciding the case on the ground of lawful justification, the 
court neglected other Imes of reasoning which might have seemed 
open in the light of the earlier cases. The question whether the 
constables were acting in the execution of their duty at the time 
of the commiasion of the alleged offence, more than once the rock 
on which a prosecution has foundered, could hardly have arisen 
here.’ In contrast to Davis-v. Lisle, where the defendant by 


ee ee a Ohandler [1940] V.L.R. 285 and Steele v. Kingsbeer [1957] 

Z.L 552 for conflicting solutions of smilar problems ari in other 
jurisdictions. Saray catas prè oited aa ec aiibora of mith and 

Criminal Law (1 at 

1 Davis v. Lisls [1988] 2 K. 19h; M Mokedle v Wallace a tee, Crim.L.R. 
Se ities ntl) BE et E . V. Prebble (1 & F. 325. 
These cases are cath aaa Cees oe oes ah oo ora 

s [1986] 2 K.B. 484 
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ordering the constables to leave determined their right to enter ` 
and remain on his premises to investigate the commission of an 
offence, the defendant Rice’s right to refuse to answer questions in 
no way derogated from the right of the constables to put the 
questions to him, even after his refusal to answer. Thus it was 
not open to the defendant to argue, as the defendant in Davis v. 
Lisle successfully maintained, that since the constables had no 
right to act as they did, they could not have been acting in the 
execution of their duty. It is not as clear, on the other hand, that 
the court in Rice v. Connolly was compelled to hold that the 
defendant had succeeded in “ obstructing.” It would seem to 
have been a point worth discussion whether or not mere silence 
and refusal to co-operate, unaccompanied by any positive action 
of any kind, could amount to an obstruction. Although such 
negative conduct is literally within the definition used by Lord 
Goddard C.J. in Hinchcliffe v. Sheldon,” it falls far short of the 
action of the defendant im that case or, apparently, in any other 
case in which the offence has been held to have been made out. 
The court conceded that a defendant who, far from remaming 
silent, tells a cock-and-bull story to the police, by so doing commits 
the offence.’* Lord Parker C.J. distinguished this as an example 
of someone who acts without lewful excuse; and bearing in mind 
that such conduct may well be an offence independently of the 
Police Act, this is not without some force. But there is, surely, 
another relevant difference. The defendant who gives false infor- 
mation is not merely being unhelpful; he is also taking active steps 
to make the constable’s task more difficult. It seems that James J., 
in qualifying his concurrence with Lord Parker’s opinion, regarded 
this point as not without importance: ‘‘ I would not go so far as to 
say that there may not be circumstances in which the manner of a 
person together with his silence could amount to an obstruction 
within the section.” 1! This would seem to suggest that the 
crucial difficulty lay in the absence of enough activity on the 
defendant’s part to amount to an obstruction.4 

But although it is arguable that the case might with less 
difficulty have been decided on the point of conduct sufficient to 
constitute obstruction, neither this test nor that whether the 
constable was acting in the execution of his duty would appear to 
be satisfactory in all cases. This appears most clearly from the 
instance, put earlier, of the solicitor advising a client under police 
interrogation. The solicitor acts positively enough in advising his 


® aaa 406. The case is discussed by Mr. Coutts (1956) 19 M.L.R. 


10 There is Scottish authority to fae contrary: Curlett v. M'Kecknio, 1988 
8.0.(J.) 176, cited by Coutts, cit. 


11 My italics, 
13 Ourlett v. M'Kechnis, 1988 B.C. (J. 176 in effect restricta obstruction in this 
context to pone obstruction. s interpretation seems clearly out of 


line with the English authorities 
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client not to answer the question, whereas the constable inter- 
rogating seems clearly to be acting in the execution of his duty 
in putting the question. Some additional ground of defence to a 
charge of this kind is therefore necessary, and the Divisional 
Court’s recognition of acting by lawful excuse as such a ground is 
therefore to be welcomed. It is, perhaps, a not insignificant 
reaffirmation of the citizen’s constitutional rights where those rights 
might otherwise have been prejudiced by a too literal approach to 
problems of statutory interpretation. 
A. R. CARNEGIE. 


A VERDICT IN ERROR 


TRIALS of libel actions consume an inordinate amount of newspaper 
space, but it is rare that appeals therefrom attract the same 
publicity. Boston v. W. S. Bagshaw & Sons + proved to be a much- 
trumpeted exception. The action arose out of public notification 
given by a firm of auctioneers, and a television company on behalf 
of the police, of a theft of three pedigree pigs. The thief’s descrip- 
tion was given as *‘ Boston of Rugeley ” and, although this fitted 
the plaintiff, he was not the man sought. The appeal acquired its 
notoriety not from the substantive objections raised, but from the 
request of counsel for the appellant plaintiff that the Court of 
Appeal should receive affidavits from all twelve jurors stating that 
they wished to change their answer to the questions ‘“‘ Were the 
defendants actuated by malice? ”? (asked twice in connection with 
different publications) from ‘f No ” to “ Yes.” At first glance such 
a volte face seemed astounding. The explanation? proved to be 
that the jury had been asked to return its verdict, answering special 
questions in the usual manner of libel cases, before the judge heard 
argument and ruled on the question whether the publications were 
protected by qualified privilege. The jurors, who were asked to 
asseas damages, did not appreciate that if it was found that qualified 
privilege extended to the publications, then, in the absence of 
malice, the plaintiff would not succeed. They had decided that they 
wanted the plaintiff to recover damages of no mean order—£15,000 
in all. Their subsequent affidavits were a belated attempt to 
achieve that result after all. 

There was thus method in madness, but the case deserves com- 
ment for what it reveals of the way in which juries may deal with 
defamation cases. In the first place, it suggests that jurors may 
have only the vaguest impression of what is meant in law by malice. 
Other recent cases have also suggested that the concept gives rise to 


1 [1066] 1 W.L.B. 1185. The decision on the other grounds of appeal is 
reported at [1968] 1 W.L.B. 1196; [1966] All H.R. 
3 [1966] 1 W.L.R. 1184, 1186, per Lord Denning M.B. 
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great difficulty.’ Certainly the jurors in this case indicated con- 
siderable confusion about it when interviewed by a newspaper 
reporter—edmittedly after the hearing of the appeal.* Some con- 
sidered that it meant spite or ill-will, others that it involved 
imputing an improper motive to the police (who were not parties to 
the action), and even that a finding of malice might bring police 
recrimination on their heads. At the very least the case suggests 
that the judge should give the jury a written instruction about the 
meaning of malice. It adds strength to the contention of the joint 
working party of ‘ Justice ’? and the International Press Institute 
that the whole question should be decided by the judge and not the 
; s 


No doubt the jurors were prepared to swear their affidavits when 
the legal meaning of malice had been re-emphasised to them after 
the trial. One cannot, however, escape the impression that they 
were prepared to treat the issue in a somewhat cavalier fashion in 
order to achieve the ultimate result of damages for the plaintiff. 
Indeed, were it not for the specific questions requiring special 
verdicts, one imagines that the whole issue might well have been 
ignored—a speculation not without its significance for criminal 
trials, where special verdicts are exceptional. The affair looks to be 
an interesting example of how a jury may concern itself only with 
the final overall result. This has another interesting inference with 
respect to criminal justice, where juries have no power to decide the 
question of punishment once they convict. One of the first issues 
which deserves investigation, if and when responsible investigation 
of the jury-room is fmally achieved, is how far the jury is influenced 
in its decision as to guilt by consideration of what the punishment 
may be. In Denmark, this was thought to be such a significant 
factor in producing unjustified acquittals that a change was 
made, requiring that after the jury alone had settled the question 
of guilt, it should participate with the judges in deciding punish- 
ment. 

The Court of Appeal was convinced that the jury’s first finding 
of no malice was a perfectly proper one, thoroughly justified by the 
evidence.’ If the subsequent attempt to change it is regarded as 
one of those examples of “‘ jury equity,” then it must be added to 
the list of cases where the equity seems to have been employed in an 
undesirable manner. For sympathy for the plaintiff did not in this 
case warrant disregard of the careful protection which the law had 
provided for persons in the position of either of the defendants. 

The Court of Appeal refused to admit the jurors’ affidavits. A 


965] 9 All B.B. 528 and the req for further directions on 


3 Of. the finding of malice in Broadway A als Ltd. v. Odhems Press Ltd. 
ted), coupled with a request for a dictionary (refused), in Barnes and 
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[1966] 1 W.L.R. 1184. 
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court will receive evidence from a juror in order to consider formal 
defects in the way in which the verdict is given.’ But otherwise 
they will no more hear from one of the jurors what they actually 
intended by their verdict once it is accepted, than they will listen to 
allegations that the verdict was arrived at for unacceptable reasons 
(¢.g-., because of private knowledge of previous convictions *), 
or some improper substitute therefor (e.g., drawing lots’). In 
these latter cases a somewhat arbitrary distinction is made: the 
allegations may be proved by the evidence of someone who was not 
a juror. Presumably the same distinction should apply to substan- 
tial mistakes in returning the verdict. It is a distinction which 
demonstrates that the court’s real concern is to discourage a losing 
party from pestering jurors to provide material for an appeal.” 
In Boston v. Bagshaw Harman L.J. put the decision upon the 
broad principle that there must be an end to litigation. Must 
this principle be maintained even at the expense of justice not 
appearing to be done? It is surely significant that the court, while 
not receiving the evidence, took care to discover the precise nature 
of the allegation being made. The same thing has happened in all 
recent cases in which there has been an allegation that the reasons 
for a verdict have been improper. The question now is whether 
courts should not relax their present policy of refusing to receive 
evidence from jurors about their reasons or their intention. There 
is a case for saying that they should always consider the allegation 
attacking the verdict, and rule whether prima facie it appears suffi- 
ciently strong for them to hear evidence from a juror concerning it. 
In 1961, the Court of Criminal Appeal did hear a statemexit from a 
juror that another had indicated to him that his mind was made up 
early on in the case, and then ruled that the particular information 
was not damaging enough to warrant the conviction being 
quashed.** The same thing happens if the information is admissible 
because the evidence does not come from a juror.* It would have 
required the Court of Appeal in Boston v. Bagshaw to rule that, 
provided a verdict appeared to the court to be justified on the facts, 


“'6.9., Ellis v. Deheer [1022] 2 K.B. 118 (where some of the jurors were 
unable to hear the verdict being given by the foreman); and see Cogan v. 
Hbdon (1757) 1 Burr. 888 (where the associate asked for a verdict 
instead of šo verdicts on the two issues); of. Nesbitt v. Parrett (1909) 
18 T.L.R. 10, here followed by the Court of Appeal. 

3 6.9., R. V. on a ck one 72; R. v. Boo [1964] 1 Q.B. 480. 

? 6.9., Vaisa v. Delaval (1 1 T.R. DO. 

AEO E AE inaut Aa Snore gonere! coterie te tne diiran klada gl 
oase, soo Andrews (1982) 25 M.L.B. B45. 

11 [1988] 1 W.L.B. 1187. See also per Denning M.R., ibid. 

13 Bee the cases reviewed by Andrews, op. oit., note 10. 

13 R. v. Kemp, unreported; see (1962) 288 L.T. 188 at p. 189. How far this 

“case can stand in view of Thompson and Bos is an open question. It was 
not cited m them. 

14 In Bor, swpra note 8, where evidence came from a member of the publio, 
the Cours of Criminal Appeal heard evidence from the juror de bone esse 
against whom it was alleged that he had made up bis mind on his previous 
knowledge of the accused’s character and record. 
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evidence that the jury misunderstood the Jegal meaning of a word 
could not be received to upset it. Whether such a principle is 
justifiable could then be discussed openly, instead of being hidden 
behind a procedural barrier, which itself had the effect of exciting 
public disquiet about the apparently arbitrary way in which the 
verdict was reached. 

W. R. CORNIBH. 


Tue FUNCTION OF THE RESTRICTIVE Pracrices COURT 


Tue Restrictive Trade Practices Act 1956 has generally been 
regarded as having created a twofold division of powers between 
the Chancery Division of the High Court and the Restrictive 
Practices Court in the consideration of agreements falling within 
the terms of the Act. The former is concerned with the important 
but preliminary matter of whether or not there is in existence an 
agreement to which Part I of the Act applies, the latter with the 
determination of whether restrictions contained in a registered 
agreement are or are not contrary to the public interest, as defined 
by section 21 of the Act. The Court of Appeal held in the Schweppes 
case! that in exercising its jurisdiction under section 18 (2) of the 
Act of 1956 to “ declare whether or not the agreement is one to 
which this Part of this Act applies ” the High Court was entitled, 
and indeed bound, to consider the whole of the terms of the 
“ agreement ” including any “ arrangement ” connected therewith. 
The question in the Crane Makers case ° was whether this decision 
was equally applicable to the Restrictive Practices Court so that 
the Registrar would be entitled to discovery of documents relating 
to the circumstances in which the agreement came to be varied. 

In the Crane Makers case, the parties had entered into an 
agreement by which they agreed to notify the secretaries of the 
association of any inquiries which they received for the supply of 
cranes. The by-laws of the association contained machinery 
enabling a member to require a “ file”? meeting to be called of 
members interested in the same inquiry. The “ file’? meeting 
would take decisions by unanimous vote on all matters affecting 
particular tenders. One of the commonest decisions was that a 
“< special consultative fee ’? of a fixed amount should be added to 
the tender price by each member tendering, and that this sum 
should be shared by the successful tenderer with the unsuccessful 
tenderers. The ostensible justification for this consolation prize to 
unsuccessful tenderers was to recompense them for the costs 
incurred by them in fruitlessly preparing their own tenders. That 
agreement was registered, but shortly after the commencement of 
proceedings in the Restrictive Practices Court, the association 
1 ia a ER v. Registrar of Restrictive Trading Agreements (1065) L.R. 
2 Re Association of Crans Makers’ Agreement (1965) L.B. 5 R.P. 264. 
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deleted the offending by-law and substituted a provision allowing 
for the payment of a consultative fee, but the source from which 
the fee was raised was to be solely a matter for the member 
obtaining the order. Therefore the association alleged that the 
agreement no longer contained any “ restrictions ’’ within the 
_ meaning of the Act of 1956.* The Registrar did not concede that 
the resolution, which had altered the by-law, contained the whole 
of the terms of the varied “‘ agreements ” within the extended 
meaning given to the expression “‘ agreement ” by the Court of 
Appeal in Basic Slag. It was the Registrar’s contention that in 
the course of communication between individual members, or 
between members and the association leading to the passing of the 
resolution, each may have intentionally aroused an intention and 
expectation in the other members that each would add the con- 
sultative fee to the tender price. If so, there would be an 
“ arrangement ” between the members which would be part of the 
agreement as varied, and render it liable to registration. The 
Registrar did not know whether there was such an arrangement 
and therefore he sought discovery of documents relating to the 
circumstances surrounding the variation of the agreement." 

The Court of Appeal rejected the formalistic approach, which 
had been adopted by Buckley J. at first instance, that the 
Restrictive Practices Court is not concerned with the boundaries 
of an agreement, as it must conclusively presume that the extent of 
the agreement is to be found in the registered particulars. The, 
Court of Appeal adopted the other approach, the realistic approach, 
and consonant with the decision in Basic Slag, that upon a reference 
to the Restrictive Practices Court of an agreement of which parti- 
culars are for the time being registered under Part I of the Act 
of 1956, the court has jurisdiction to consider whether there are 
any terms of the agreement which are not disclosed in the registered 
particulars, because the Restrictive Practices Court cannot decide 
whether the restrictions are in the public interest until it has found 
out what the restrictions are. 

The decision is important for three reasons; first, if it were 
accepted that only the High Court could decide what was the exact 
ambit of an agreement certain anomalies would be created: for 
example, if during the course of the proceedings any question arose 
as to the precise terms of the agreement the proceedings would have 
to be adjourned so that the matter could be referred to the High 
Court. Even more important would be the fact that the Registrar 


3 The egreement was referred to the court, as an agreement formerly containing 
registrable restrictions is not removed from the register, and henos comes up 
for judgment. 

4 (1968) L.B, 4 RP. 116 (0.A.). 

š Under r. 41 of the Restrictive Practices Court Rules 1957 the court has 
to order discovery of the documents rele to the | animes 
uestion in issue was therefore whether the of ta of which 
discovery’ was sought were "documenta relating to. tha " 
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could be delayed indefinitely by virtue of the apparent gap in the 
powers of the court under section 20 (8) to make orders, whereby 
the court may forbid the parties to make any hew agreement after 
the hearing, or to give effect to the agreement referred to the court, 
but cannot forbid them to give effect to an agreement already made, 
but not yet referred to it. Again, the anomaly would be established 
that, in considering whether an agreement as varied before the 
time at which particulars of the agreement were required to be 
furnished to the Registrar contained any such restrictions, the real 
terms of the agreement had to be considered by the High Court, 
while in considering whether an agreement as varied one day later 
contained any such restrictions, the Restrictive Practices Court 
could only look to the registered particulars. 

Secondly, the decision clearly shows that the “ agreement ” to 
which the Act of 1956 relates is a different thing from the parti- 
culars which have been furnished to the Registrar. Indeed, the 
Registration of Restrictive Trading Agreements Regulations 1956 
contemplate that certain details would be exempt from registration 
by the Registrar.* The court should thus not be bound by the par- 
ticulars of the agreement as registered when it comes to consider the 
agreement; the agreement, not the registered particulars, is the 
subject-matter of the inquiry, and at the end of the inquiry section 
20 (1) provides that the court may make a declaration in respect of 
“any restrictions by virtue of which this Act applies to the 
agreement,” and there is no limitation that only restrictions which 
appear in the particulars of the agreement which have been 
registered can be the subject-matter of the declaration.’ 

Finally, and herein lies the real importance of the case, the 
decision is one of a line of cases starting with Basic Slag which 
clearly establish that, whenever a court is dealing with an issue 
under a restrictive agreement, the court must of necessity be 
entitled to ascertain, as a preliminary step to the determination of 
any issue arising from the agreement, the real terms of that 
“ agreement,” in the wide sense of the meaning attributed to that 
word in Basic Slag (and now in Tyre Manufacturers"), Indeed, the 
Basic Slag decision has now been extended so far that even where 
an agreement states that there shall be no understanding or 
arrangement on a particular matter, as was the case in the Crane 
Makers agreement, the court is prepared to consider evidence to 
the effect that their expreased intention is directly contrary to the 
actual operation of the arrangement between them. It is interesting 

- to contrast the less realistic approach of Buckley J. at first instance: 


© Bee art. 8. 

7 It should be noticed that if the Registrar were denied his order for discovery, 
the only alternative would be the commencement of fresh proceedings under 
ss. 14 and 15 of the Act of 1986, a much more inconvenient and expensive 


rooedure. 
8 Re Mileage Conference Group of the Tyre Manufacturers’ Conference Ltd.'s 
Agreement [1986] 1 W.L.R. 1187, noted in (1966) 29 M.L.R. 583. 
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“ But it seems to the court that it would be wrong... that we 
should assume that in adopting a by-law in that form the members 
of the association were stating something which was in fact contrary 
to their intention.’’* 

The adoption of the contrary approach by the Court of Appeal 
shows that a stage has been reached when the enforcement of the 
antitrust laws can be really purposeful, although in the case under 
discussion it is interesting to note that the association, by varying 
its agreement so that it did not give rise to any registrable restric- 
tions, had only got itself out of the Act of 1956 to walk straight in 
again at the same time. 

Perre G. WHITEMAN. 


SATISFACTION, ONUS OB INCIDENCE? 


Blyth v. Blyth ' arose as a direct result of the Matrimonial Causes 
Act 1968. The marriage broke up after fourteen years in 1054 
when the wife went to live with the correspondent by whom she 
subsequently had a child. It was a clear case of divorce on the 
grounds of adultery but for one lapse on the husband’s part. In 
1958 he had met the wife casually, and succumbed to her invita- 
tion to have intercourse with her. At that time the husband said 
that he still had hopes of a reconciliation, and this is supported by 
his failure to petition until 1962. He denied however that the act 
of intercourse took place with any idea of forgiveness. He claimed 
not to have troubled about it, and indeed forgot to disclose it to his 
solicitors, who only found out about it when preparing the evidence 
for his petition. On discovering the situation the husband’s soli- 
citors waited until after the passing of the Matrimonial Causes 
Act 1968 before setting down the petition in order to take advantage 
of section 1, which allows the presumption of condonation to be 
rebutted by evidence “ sufficient to negative the necessary intent.” 

The Commissioner ruled that the husband’s evidence of his state 
of mind during the act of intercourse in 1958 was inadmissible since 
to admit it would be to give the Act of 1968 a retrospective effect. 
Having heard the evidence however he went on to say that he would 
have found “on a rather slender balance of probabilities ” that the 
husband did not have the necessary intent. The Court of Appeal * 
reversed the Commissioner on the retrospective effect point, thus 
illustrating that there may after all be some point in disguising rules 
of substance as rules of procedure, and this was not pursued in the 
House of Lords. It however upheld the Commissioner’s decision 
on the ground that the husband had not fulfilled his burden of 
proving beyond reasonable doubt that there had been no con- 
donation. 
* Atp. 980. 

; irae 2 W.L.R. 684; [1966] 1 All E.R. 524. 
1065] P. 411. 
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The view taken by the minority of the House * was that since 
the petitioner was required to satisfy the court both that adultery 
had taken place, and that condonation had not, the same standard 
should be applied to both. They pointed out that it was well estab- 
lished that in adultery the standard was proof beyond reasonable 
doubt.‘ Their view therefore was that it was for the petitioner to 
prove beyond reasonable doubt that the adultery had not been con- 
doned. Lord Morton’s speech is particularly interesting since he 
had been a party to the decision in Preston-Jones v. Preston-Jones, 
and reaffirmed here the view he had expressed there. His argument 
is however somewhat weakened by his insistence that the standard 
is tied to the word used by the legislature, and that while satisfy 
necessarily connotes proof beyond reasonable doubt, find, hold or 
decide equally necessarily connote proof on the balance of probabili- 
ties. This ignores the strength of the reasoning in Preston-Jones v. 
Preston-Jones that the standard is determined by the gravity of the 
broad class of issue. It also tacitly concedes that the legislature 
altered the standard of proof on condonation in 1987 when it 
changed the wording from find * to satisfied.’ 

The majority ' was less consistent in its arguments. Lord Den- 
ning took advantage of the occasion to renew his general attack on 
the standard of proof in civil cases. On the narrower field of 
metrimonial cases his argument was that the standard was always 
proof on the balance of probabilities. He dismissed the speeches 
in Preston-Jones v. Preston-Jones as obiter and arrived at without 
argument. This seems very cavalier in view of the care and 
emphasis of the judgments, and the dissent on the facts by Lord 
Oaksey.* He introduced a new line of attack in suggesting that the 
word “ satisfied ” in the Matrimonial Causes Act 1950, s. 4 (2), 
refers not, as had been hitherto universally assumed, to the standard 
of proof, but to its incidence. In other words that its function was 
simply to make it clear that it was for the petitioner to show that 
there had been no condonation, and not for the respondent to show 
that there had. He argued principally by analogy with the criminal 
law and the other bars, asserting that while a party may sometimes 
be required to prove a negative or that misconduct has not taken 
place, the standard in the criminal law is never higher than the 
balance of probabilities, and that in matrimonial law the standard 
for connivance and collusion could not be supposed to be higher. 
This argument might be more acceptable were it not immediately 
followed by an admonition that “ the analogies and precedents of 
criminal law have no authority in the Divorce Court, a civil 
tribunal. It is wrong, therefore, to apply the analogy of criminal 


3 Lord Morris and Lord Morton 5 ne ee 
t Relying principally on Preston-Jones v. Preston-Jonss Bi] A.O. . 
5 Supreme Court of Judicature (Consolidation) Act 1995, s. 178 (2). 

8 Matrimonial Causes Act 1987, s. 4. 


T Lord , Lord Pearce and Lord Pearson. 
t Boo Treitel C551) ty MR, Gah 


Vor. 29 24* 


694 THE MODERN LAW REVIEW Vor 20 
law.” * It might be more convincing if it were true. In fact, it 
quite frequently happens in the criminal law that the prosecutor has 
to disprove very grave allegations of misconduct beyond reasonable 
doubt. Thus the prosecution has to prove beyond reasonable doubt 
that improper pressure was not exerted to obtain a confession, and 
a prosecutrix that in a case of rape she did not consent. It is plain 
that these matters are far more serious than questions of condons- 
tion and the argument clearly fails. 

Lord Denning also resuscitated his argument in Bater v. Bater ** 
that the standard of proof varies automatically with the gravity of 
the issue. As the issue increases in seriousness, so it becomes more 
difficult to persuade a court that it has occurred. There is plainly 
something in this. Clearly more evidence is required that something 
very unusual has occurred than that something very common has 
occurred. The fallacy lies in supposing this to be the only con- 
sideration. One can agree with Lord Denning about this, as Lord 
Morris does,!* and still maintain that there are separate standards. 
The criminal law reveals this very clearly. It is just because it is 
not sufficient to hold that as crimes are rarer than breaches of 
contract and the courts will be less easily convinced, that the higher 
standard in criminal cases has been maintained. If Lord Denning’s 
view were to be accepted there would be no need to distinguish 
between the two standards in criminal cases, the difficulties of 
directing juries would be reduced enormously, and the law on the 
standard of proof would become simplicity itself. Some would 
however maintain that such simplicity would be bought at too high 
a price. : 

Lord Pearce and Lord Pearson both agreed with Lord Denning 
in the result, but had more reservations about his reasoning, 
especially Lord Pearson. Both inclined to the view that the gravity 
of the issue should determine the standard of proof, and both felt 
that condonation need be disproved only on the balance of prob- 
abilities. The paradox of the argument is that they had to argue 
that the lower standard was applicable just because condonation is 
so grave a matter, when one might suspect that their real feeling 
was that it is not. Lord Pearce was careful to point out that the 
standard is to be applied to each individual issue within the case 
separately. Lord Pearson even more clearly distinguished between 
the standard of proof required for a ground for divorce, and for 
disproving the existence of a bar. It is noteworthy that in 
Mulhouse v. Mulhouse * Simon P. accepted that a petition for 
divorce necessarily raises several separate issues and asserted that ° 


’ [1966] 9 W.L.R. 684 at p. 650; [1966] 1 All E.R. 5% at p. 588. 

1e [1951] P. 85. 

11 [1966] 2 W.L.R. 684 at p. 642; [1066] 1 All BR. 524 at p. 680. 

13 Ibid. at p. 
P 
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each had to be proved to the same standard. Other judges seem to 
have taken a different view. It is suggested that in the absence 
of any agreement as to what an issue is, the multiplication of 
standards for different ones should be kept to a minimum. 

There are difficulties with all the views expressed in this case. 
The minority view while logical and simple does lead to a distinc- 
tion between the standard required im different classes of civil case. 
Lord Denning’s view seems equally simple but might undermine the 
standard in criminal cases. Lord Pearce and Lord Pearson’s view 
might lead to serious complications, especially in cases involving a 
multiplicity of different issues. It is respectfully suggested that this 
case illustrates both the wisdom of setting up the Law Commission, 
and the unwisdom of judicial legislation. 

Comm TAPPER. 


Hinr-Purcuase, Lawes AND THe DYING Swan 


Ir domestic animals let under a hire-purchase agreement produce 
young, to whom do the young belong—to the hirer, or to the 
fmance company which has let the animals on hire? This was 
the question which was put to the Court of Appeal for decision in 
Tucker v. Farm and General Investment Trust Ltd.’ In this case, 
the defendants let to one Perry a number of ewes under a hire- 
purchase agreement. Perry had the ewes served and, in the course 
of time, the ewes had lambs. After the birth of the lambs, Perry 
sold both the ewes and the lambs to the plaintiff, who bought 
them in good faith. When the defendants became aware of this 
sale, they took possession of the ewes and the lambs from the 
plaintiff. It was clear that the plaintiff had no claim or title to 
the ewes, for they were the property of the defendants and Perry 
had only possession of them under the hire-purchase agreement. 
But were they also the owners of the lambs? The county court 
judge held that the lambs were their property, relying on a state- 
ment in Halsbury’s Laws of England? to the effect that the 
progeny of livestock belong always to the owner. The Court of 
Appeal reversed his decision and held that the lambs were the 
property of the plaintiff. They laid down the proposition that 
the offspring of livestock let under a hire-purchase agreement, 
in the absence of any term to the contrary, belong to the hirer. 
Perry was thus able to give the plaintiff a good title to the lambs. 

In his judgment, Lord Denning pointed cut that the statement 
in Halsbury, and the passage in 2 Blackstone’s Commentaries 890 
on which it was founded, dealt merely with the familiar Roman 
law problem of the ownership of young where the male is owned 


1s Cesar aan LJ. in Sheldon v. Sheldon [1966] 9 W.L.R. 998 at p. 1008; 
[ J] 2 All E.R. 257 at p. 268. 

1 [1088] 23 W.L.R. 1%41. 

2 8rd ed., Vol. 1, p. 656. 
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by one person and the female by another. In such a situation, the 
general rule of English law is the same as that stated in the Digest: 
the brood belongs to the mother—partus sequitur venirem. A 
quaint exception to this rule was, however, established in the 
Case of Swans, where it is reported: 
“ In such case by the general custom of the realm, which is 
the common law in such case, the cignets do belong to both 
the owners in common equally, sc. to the owner of the cock, 
and the owner of the hen; and the cignets shall be divided 
betwixt them. And the law thereof is founded on a reason in 
nature; for the cock swan is an emblem or representation of 
an affectionate and true husband to his wife above all other 
fowls; for the cock swan holdeth himself to one female only, 
and for this cause nature hath conferred upon him a gift 
beyond all others; that is, to die so joyfully, that he sings 
sweetly when he dies; upon which the poet saith; 


Dulcia defecta modulatur carmina lingua 
Cantator, cygnus, funeris ipse sui...” 


Modern ornithologists may differ in their observations, but it is 
pleasant to believe, as did Lord Denning, that “ Swans, as we all 
know, are faithful until death and beyond.” 

Blackstone, however, was not dealing with the situation where 
the owner had parted with possession of the dams to another, and 
here there appeared to be no direct English authority in point. 
No solution was offered by English books of reference, and it 
looked as if the plamtiff might get his judgment on the authority of 
the Roman and Roman-Dutch law dealing with the rights of 
usufructuaries. But counsel for the defendants—critics of the 
Bar, please note—very properly drew the attention of the court 
to the old English authority of Wood v. Ash and Foster,* which 
he saw had been cited in the South African case of Morkel v. 
Malan. This case—decided but a few years before the Case of 
Swans—concerned lambs produced by ewes which had been let 
under a contract of simple hire. The lambs were adjudged to be 
the property of the hirer, for, were it otherwise, ‘‘ the lessor shall 
have the rent, and the lessee shall have no profit.”? After the 
production of this authority, further resistance on the part of 
the defendants became useless. 

In an article in the Modern Law Review * I pointed out that 
the American rule relating to animals agreed to be sold under a 
conditional sale agreement appeared to be as follows: the property 
in the young is in the owner of the dam, but passes to the buyer 
when, but not until, he completes the purchase. In contrast with 
an absolute rule in favour of the owner-vendor, this could be said 


7 7 Oo.Rep. 17a. 

4 Owes te. 

s (1988) 8.0.R., C.P.D. 870. 
‘ 97 M.L.B. 506. 
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to be a sensible principle. But it is submitted that the rule 
enunciated by the Court of Appeal is far better still. Perhaps the 
authority of this decision—or rather the respected antiquity of 
Wood v. Ash and Foster—may be considered worth following on 
the other side of the Atlantic. Whether the United States 
Government would also wish to invoke the Case of Swans and to 
claim (jure privilegii) to seize ‘‘ all white swans not marked, which 
having gained their natural liberty, and are swimming in an open 
and common river” is, of course, quite a different matter ! 


A. G. GUEST. 


REVIEWS 


ENGLISH JUSTICE BETWEEN THE NORMAN CONQUEST AND THE GREAT 
CHARTER 1066-1215. By Donze M. Srenrox. [London: Allen 
& Unwin, for The American Philosophical Society. 1065. ix 
and 215 and (bibliography and index) 28 pp. 25s. net.] 


Tas book consists of the Jayne Lectures delivered to the American Philo- 
sophical Society in 1968, rounded off with the author's Raleigh Lecture of 
1958 on “King John and the Courts of Justice.” Lady Stenton tells us in 
her introduction that she is not attempting to cover the whole field of English 
Justice between the Conquest and the Great Charter. She largely confines 
her attention “to those aspects of the subject on which I have particularly 
worked since I began my studies . . . the procedure in civil pleas and the 
gradual creation of a bench of judges and a legal profession.” She also 
tells us that Professor Van Ceenengem’s courageous attempt to fill the gap 
between 1066 and 1187 has “challenged contemporary opinion.” Although 
she has to make serious criticims of some of his main conclusions, Lady 
Stenton acknowledges the “great stimulus” of his work 

The points on which Lady Stenton takes issue with Dr. Van Caenengem’s 
study of “Royal Writs in England from the Conquest to Glanvill” (Selden 
Society, Vol. TT) are of special interest to legal historians. The controversy 
about the origin of the jury continues unabated. In her first chapter on 
the “Anglo-Saxon Inheritance,” Lady Stenton rejects his theory of a 
“double origin” for the common law jury. He maintains that the “ popular 
recognition,” with Anglo-Saxon and ultimately Seandinavian pedigree, even- 
tually fused with the “royal inquest” introduced by the Normans, who in 
turn hed borrowed this administrative technique from the Frankish Empire. 
Lady Stenton makes a very convincing case for the popular recognition as 
the sole source. This institution can be found working even before the 
Conquest, as an exceptional procedure for settling unusual disputes, signif- 
cantly in that part of England most under Scandinavian influence. In this 
she naturally feels confirmed by the fairly recent publication of the ducal 
charters from 911 to 1066, which give no hint of the use of an inquest 
procedure in Normandy for administrative or judicial purposes. The earliest 
Norman evidence of this is from the post-conquest period. 

It was of course the Norman and Angevin Kings who established the fury 
as an integral and everyday part of English procedure. In this achlevement 
they were very much indebted to the “ Anglo-Saxon invention of the sealed 
writ by which the King’s commands could be carried in a stereotyped 
phraseology throughout the land” (p. 17). Dr. Van Caenengem has himself 
demonstrated that this achievement owes nothing to imitation of the Frankish 
tadioul. Moreover, tt should be said that the main stress of his own investiga- 
ton of the origin of the jury is on the Anglo-Saxon side of his “ recognition 
plus inquest” theory. Is it, then, quite fair to say of him that he “appears 
to accept without question, like Haskins before him, the doctrine so 
successfully taught by Brunner in 1871 that the inquest as it was used in 
England is directly derived through the Normans from the Frankish inquest 
by which royal rights were investigated”? (p. 18). Lady Stenton herself 
acknowledges that he admits the weak link in the chain is Normandy before 
1066. However, she gives him credit for being the first historian seriously 
to consider the implication of the plea between the abbeys of Ramsey and 
Thorney in about 1058. This is one of the strongest pieces of evidence for 
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the possibility of settling a dispute by the verdict of nelghbour-witnesses in ° 
pre-conquest England. f 

In her second chapter Lady Stenton takes issue with Dr. Van Caenengem 
on e number of other points. As befits her title “The Angevin Leap 
Forward,” she stresses Henry I’s conscious and decisive innovation in oppo- 
sition to Van Caenengem’s emphasis upon continuity and gradualiam. She 
argues that the rule, that no ane need answer in any court for his freehold 
unless the demandant produced the King’s writ (a crucial development in 
the writ of right patent), was established by a definite royal edict and was 
not the result of prudence becoming the general practice and so hardening 
into a customary rule. However, Plucknett and Van Caenengem have 
the clear support of the author of Glanvill (Bk. XII, cap. 25) as to the 
customary origin of this rule 

Similarly, in the case of both the writ preoips and the assize of novel 
disseisin she insists on Henry IPs decisive achievement. There was “no 
gradual evolution between writs of Henry I and those of his grandson's 
later years... . Genius was at work” (p. 26). Although Dr. Van Caenengem’s 
close study of the early writs indicates the gradual tendency to “ judicialise” 
the old executive writ of reselsin, Lady ‘Stenton rightly insists on the major 
tmportance of the introduction of the returnable writs under Henry II. It 
was this that transformed the administration of royal justice. She likewise 
rejects the theory that novel disseisin, as we find it in Glanvill, had been 
established shortly before that treatise was written in about 1187. Dr. Van 
Caenengem has argued that it began as a temporary experiment in 1166, a 
single police drive against lords of [l-will which, later repeated, became 
under pressure of public demand a civil action open to litigants. Lady 
Stenton insists that it was not in origin a “criminalistic” procedure 
depending on a jury of presentment. From its beginning in 1166 it was in 
its essentials, as we find it in Glanvill, a civil proceeding begun by writ and 
decided by the verdict of a jury of recognition. 

Lady Stenton warps us of the paucity of the records during the crucial 
period of development under Henry IL No plea rolls of this period have 
survived and there are no extant returnable writs until the reign of Richard I. 
The pipe rolls, while reflecting the ever-increasing volume of work, have 
inevitable limitations in the evidence they yield and can be wildly misleading. 
However, if Dr. Van Caenengem’s tables and charts of ptpe roll statistics do 
not necessarily bear out his theories, Lady Stenton’s own arguments appear 
to rest upon inferences drawn from such matters of surmise as Henry II’s 
proven ability by 1166 in devising new forms of action, the dislike of a 
later generation of judges for converting a jury of presentment into a jury 
of trial, and the “fact that the law of essoins formed an integral part of 
the legal programme of Henry II” (p. 49). This last-mentioned point is 
hardly “conclusive evidence that the two fundamental actions of novel 
disseisin and mort @ancestor were from the first benefcta proceeding from the 
King through the Chancery to the individual litigant,” since Glanvill tells us 
that “no essoin has place” in the assize of novel disseisin (Bk. XIII, cap. 7). 
Similarly, Bracton’s echo of the official recollection of sleepless nights spent 
in devising the new remedy need not refer to the events of 1166. 

In her third chapter Lady Stenton traces the growth of the royal courts 
and the legal profession from their earliest beginnings to the reign of John. 
She displays the fruits of a lifetime of work in this field. The theme of the 
final chapter, on the courts of justice under King John, is that in the matter 
of judicial administration John deserves more credit than blame. His 
continuous presence in England after 1204 led him to make the court coram 
rege distinct from the “bench.” After his excommunication in 1209 the 
members of his judiciary in holy orders deserted him Lady Stenton con- 
cludes that John “should be given credit for the real ‘efforts between 1209 


700 THE MODERN LAW REVIEW Vor. 29 


° and 1212 to create with a few judges the illusion of a stable court at West- 
minster and an itinerant court taking justice to the shires. The necessity 
of following the King’s Court was an old grievance when he came to the 
throne. The attempts made in his reign to mitigate it by adjourning cases 
to his next coming to the litigant’s own parts deserve acknowledgment” 
(p. 114). 

There is a lengthy but excellent appendix of illustrative material with 
Latin text and English translation. Of special interest are two contemporary 
accounts of litigation a century and more before the earliest Year Books. 
The Sandwich Plea of 1127 is an early example of the popular recognition 
summoned by royal writ. The account of the protracted litigation between 
Croyland Abbey and Spalding Priory (1189-1202) gives a fascinating 
insight Into the hazards (legal, political and logistic) of litigation before three 
Angevin monarchs and their justiclars. 

A. J. Borin 


INTERNATIONAL Law, CHIEFLY a8 INTERPRETED AND APPLIED IN 
Canana. By J. G. Castex. [Toronto University Press; 
London: Oxford University Press. 1966. xxii and 1402 pp. 
£12 net.] i 


Tas book may truly be described as a magnum opus. Although it “is 
designed for use by Canadian law students in an introductory course on 
international law” (p. v), its 1,424 pages weigh almost two kilograms. There 
are varying numbers of lines of print on each page, depending on the type 
used, but usually (eg, on p. 614) there are some sixty lines—occaslonally 
more. Its staggering price would exhaust a British student’s whole book 
budget for a year. To read it even once through would probably exhaust 
his “reading budget” for a yeer also. One mey speculate on just how 
massive, just how exheustive (and exhausting) and just how expensive will 
be the tome provided for Canadian law students rash enough to ask for a 
substantive course to follow this merely “introductory” one! It is at 
least a comfort to learn that “the urgent need to keep down the sise of 
the book has prevented the use of much material in toto, and has also neces- 
aitated the omission of some cases that illustrate the judicial technique in 
the application and historical development of international law” (p. vi). 
Somewhat contradicting his earlier descripHon of the work as “introduc- 
tory,” the author ends his Preface with the avowal that he has “simply 
attempted to provide a comprehensive survey of the subject from a 
Canadian point of view” (ibid.). The term “survey” may appear to suggest 
that what follows is a textbook, but tt is rather a “Cases and Materials” 
book, since there are relatively very few passages in the author’s own words. 
Thus on p. 501 the currently vital topic of the nationality of aircraft is 
dismissed exclusively In the text with a very oddly chosen quotation from 
the Canadian Citizenship Act, which apparently includes for tts own purposes 
(and why not?) an aircraft registered in Canada under the term “Canadian 
ship.” This is supplemented by some “Notes,” which here, as often else- 
where, are not explanatory notes written by the author, as one might expect, 
but a set of highly tmportant articles of the Chicago Convention: surely it 
ls these which should form the text and the Citizenship Act be cited in 
the “Notes”? “ Notes,” states the author, “are included to supplement and 
explain the cases and materials. They fill in gaps and provide a transition” 
(p. vi). This is indeed so sometimes, e.g, on p. & but as we progress 
through the book the “Notes” embrace more and more quotations, even 
several pages long (¢.g., pp. 1,002-1,006 and 1,004-1,005), rather than original 
matter by the author. Why this matter, albeit often interesting and valuable, 
should be headed “Notes” is obscure. One is possibly pedantic to dislike 
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use of the phrase “Note that” (e.g, on p. 180) as an opening in a work” 
this type, but it certainly does not of itself transform the materials 
which follow into e Note. Its use adds to the impression one receives that 
the whole work is rather a massive skeleton for lecturing from, rather than 
a finished literary product. One would not be too unfair in describing the 
opus as almost a gigantic “paste and scissors” operation. Scarcely ever 


There are of course varying views on the merits of the Casebook system. 
Some experienced law teachers feel that tt is more satisfactory to put the 


the very stuf of becoming a workman of the law. Although one is aware 
that conditions of study in Canada may be vastly different from those in 
Europe, it ig difficult to imagine that many Canadian law students will 
depend for their international law studies on reading just this one volume on 
an isolated ranch in the remotest prairies or the Rockies. Yet by the selection 
of some of the materials included one might assume that the author 
anticipated that this would be the case. Thus, e.g., to include the whole texts 
of the Canadian Citizenship Act (Appendix I) and Immigration Act (Appendix 
HI), both lengthy—es well as undeniably tmportant—Acts, presupposes 
that the student’s law Hbrary is so very defective as not to possess even 
the Revised Statutes of Canada. Was it really necessary to print in extenso 
all the Regulations made under these two Acts (Appendices II and IV, 
respectively), bearing in mind that every page of extra matter swells the 
already stupendous gise and cost of the volume? More drastic use of the 
proning scissors here would not have reduced the value of the work, 
especially in an “introductory course for students.” If it was meant to be 
a legal practitioners working tool the whole approach would, of course, have 
been different, but he, too, could surely be expected to possess the Statutes. 
This apparent confusion of aims occurs again and again. Thus, ¢9., on 
p. 876 et seg. we have an excellent comprehensive Hst of the “Acts and 
Treaties between Canada and the United States Dealing with Boundary 
Waters,” for some obscure reason again headed “ Notes,” and on pp. 581—588 
another lengthy list of Exchanges of Notes (this one not even the author’s 
own list, but reprinted from another source available in most law libraries). 
These lists are excellent and useful for the research worker probing the 
subject-matter in detail, but not really indispensable in an introductory 
“survey” for students. 

The main emphasis of the book is rightly on the cases. These are well 
selected and arranged and include most of those one would expect to find, 
both from international and from municipal courts, but also a number of 
lesser-known Canadian cases, of very great interest, e.g., Re Arrow River 
(1981) 66 O.L.R. 577—here, at p. 48—on the exact relationship between 
international law and municipal law; The Grace (1894) 4 ELC.R. 268—here, 
at p. 407—on the frontier lines in the Great Lakes; and He p. O'Dell ond 
Griffen [1958] O.R. 190—here, at p. 98l—on the succession by Canada to 
Untted Kingdom treaties made before the Statute of Westminster. But 
even in connection with the cases the author’s modesty in adding nothing of 
himself goes so far on occasion as to eschew any form of headnote. Hence 
the reader is sometimes left in grave doubt as to the exact facts of the 
case. Thus, e.g, in R. v. Anderson (1868) 11 Cox Crim.Cas. 198—as cited 
on p. 558—it is not clear whether the offence was committed in French 
internal waters or in French territorial waters, which might strike the 
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“student as significant. In other cases, one is able to deduce the facts from 
remarks made by the court in the course of the judgment, but for the fledgling 
student this is not so straightforward as a short, clear headnote summarising 
the facts. It is not clear why the important Dansig Ralhway Oficials case 
is dismissed with a mere “See also...” (p. 189), and the controversial and 
difficult Joyce v. Director of Public Proseoutions cited for a proposition for 
which it is by no means an authority and without any discussion or explanation 
(p. 644). 

But an international law work of this type cannot be confined to the 
cases, as the author is the first to agree: p. vi (even this he does not put 
in his own words, but quotes Professor M. O. Hudson). What else, then, 
should be included? The texts of treaties and conventions, of course. 
These the author does provide, in extenso, e.g, the Final Act of 1968 on 
Consular Relations (p. 756 et seg.) and he is undoubtedly right to do so. 
Nothing is less satisfactory than the student who purports to present a 
branch of law covered by treaty provisions and who has never seen tbe 
treaty in question. The inclusion of maps, too, for such topics as the 
Great Lakes (p. 412) and the Continental Shelf (pp. 862-865) ls most useful 
and to be warmly commended. For some obscure reason publishers of 
international law textbooks rarely include maps, which are crucial to under- 
standing such cases as, ¢g., the Anglo-Norwegian Fisheries case: unfortu- 
nately no map is included for that case here, sec p. B04 ot seg. Cases, treaties 
and maps: well and good. But the book also contains a mass of other 
“Materials.” It is sometimes difficult to see the value of including some 
of these, or they could have been more sharply pruned. Thus, e.g, is the 
expense of print and a students necessarily limited time to devote to this 
subject compatible with the inclusion of the whole of the platitudinous 
telegram of good wishes sent by Mr. St Laurent to Sayed el Ashari on 
January 6, 1956? (p. 148); more then a hundred lines of a speech on “co- 
existence” by the Hon. P. Martin? (p. 98 et seg., though “co-existence” 1s 
absent from the Index); such political banalities as “this is, of course, a 
matter of government policy. It is being considered, as no doubt it was 
being considered during the last stx years by the previous government.”? 
(p. 187, with an elaborate Hansard reference to enable the student to verify 
the ipsissima verba of this gem). Does the Canedian reader have to be 
informed that the Senate is “the upper house of Canada’s bicameral Parla- 
ment” and further informed that a senator speaking in it is a “Canadian 
senator”? (p. 287). Need one pay tevelve pownds to read such material as 
“the Minister of Finance (second only at that time to the Prime Minister) 
contributed to the following exchange after the Minister had been asked 
what the Government's policy was with respect to the northern islands: 
Minister of Finance—It is a delicate matter to state the policy of the 
Government on that question. Leader of the Opposition—Has the Govern- 
ment any policy? Mindster of Finance—What we have we hold” (p. 241, of. 
p. 848 for similar trivia); or to be reminded of such long-spent politeness as 
“whose brief is a joy to read so complete and compact it is” (p. 808)? 
Complete this work might conceivably claim to be: compact it is not: a Joy to 
read... ? 


The inclusion of articles from periodicals in toto or at least in ewtenso 
throws us back to the plight of the imaginary law student in his lonely ranch- 
house. Surely even his small-town public library stocks a run of Haternal 
Affairs, so frequently quoted (e.g, at pp. 861, 888), and in reality one 
suspects he will be reading law at a school whose library must include the 
Oanadian Bar Review (e.g, pp. 55, 1,002, the latter again headed “Notes” 
and starting “Note that...” followed by a long citation), and the British 
Yearbook of International Law (e.g, p. 880, although this excepHonally 
interesting article probably was worth reprinting). There is much to be said 
for reprinting articles from foreign sources, or other material difficult of 
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access, but why should the student have to pay so much to have all over 
again what le generally available in all Canadian law schools” (p. vi)? But 
the most unexpected of the materials quoted is Starkes well-known textbook 
(passim, ¢.9., at pp. 188, 267, 461) and similar elementary works. With every 
respect to our friend Mr. Starke, there is no particular magic in his 
(Australian) way of presenting the subject. Why should not Professor Castel 
give us these usually simple points in his own Canadian words? A cases 
and materials book may well accompany a reading of Starke, whose brevity 
would no doubt appeal, but it need not incorporate it. Here again we meet 
that confusion of aims which is a characteristic of the work. 

To sum up, this large volume is obviously prepared with excellent inten- 
tions. There is no doubt that a Canadian student’s approach to international 
law must be different from that which elther a British or an American 
student will have. The need of a book for his use was obvious. There are 
large portions of this work which are excellent and ideal for his purposes, 
e.g., the able and interesting discussion of Canada’s frontiers, pp. 279-488. 
But in tts present form it is too vast, too expensive, crammed with too many 
{ll-digested materials and above all too heavy-going for any but the most 
grimly determined of law students to be able to assimilate and enjoy it 
The average man’s application, like his time and his purse, has its limits. 

There are a few minor points to be made. While it is a scholarly practice 
to quote foreign authors in the original language, one’s contacts with 
Canadian students (other than those from Quebec) make one dubious of 
the value of doing so here (¢.g., at pp. 16, 698) in a work designed to be 
read by that type of reader. Would not a translation have been more 
satisfactory, particularly as these are quotations from foreign authors, not 
treaty provisions or judgments whose exact use of words might be important? 
There are a number of misprints, e.g, “claimant” for “clamant” (p. 11), 
“intermediate” for “indeterminate” (p. 10). Names ere particularly sensi- 
tive, e.g, “Husinann” for “Musmann” (p. 48: also in the Table of Cases); 
“Selassl” for “Selassie” (p. 181); “Goldhuis” for thet Dutch authority on 
Air Law, Professor Goedhuls (p. 259). Even that well known Canadian 
authority on the same field, Professor N. Mateesco-Matte (correctly named 
on p. 259) appears as “ Nateesco” on p. 265. In the bibliography on space 
law one Js surprised to find no reference to the recent book on that topic 
by another Canadian expert, Dr. Jenks (p. 367). There are some other signs 
of over-hurried preparation. Thus, ¢g., on p. 48 there is a reference to 
“infra, p. 000,” which should have been tidied up at the proof stage. At p. 
420 a work by Baxter is cited with the words “reprinted imfra,” which it is 
not, so far as the reviewer can discover. No doubt it is our inattention which 
disenabled us to identify the “op. oft.” by Castel himself, to which reference 
is frequently—and quite rightly—made (e.g. at pp. 472-478, 401). One only 
wishes that Professor Castel had put more of himself and his own original 
thinking into the work as a whole and excised a certain amount of the 
superabundant mass of other materials. 


C. DOLIV ER Farran. 


Space Law. By C. WrRED Jenxs. [London. Stevens & Sons 
Ltd. 1965. xvii & 816 and Appendices 145 & Bibliography 
and Index 14 pp. £65 10s. net.] 


Spor I was launched by the U.S.S.R. on October 4, 1987. The succeeding 
eight years have seen a vast amount of literature written on the subject of 
space law beginning with the early work of Jessup and Taubenfeld on Oontrols 
for Outer Space and the Antarcttco Analogy and continuing with a large 
number of books end periodical articles written at all levels from the 
elementary to the sophisticated. 
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Dr. Jenks’ book is to be welcomed in spite of the vast amount of existing 
material. It is to be welcomed both for the time at which it has come out and 
for itself. With the Declaration of Legal Principles Governing the Aotioitiss 
of States in the Exploration and Use of Outer Space unanimously adopted by 
the U.N. General Assembly on December 18, 1968, space law as a subject 
ceased to be a speculative exercise and has become more a matter of steadily 
emerging and increasingly recognised basic rules and customs. So whereas 
most of the literature on the subject has until now bad a speculative ring 
about it, Dr. Jenks is able to treat the subject in a more scientific and 
realistic manner. 

The book is divided into three parts. The first part outlines the historical, 
fictional and scientific background and the modern technological breakthrough. 
It discusses recent scientific co-operation in space and the activities of the 
U.N. and those of its agencies that are concerned with the subject. It also 
deals with regional joint ventures and the bilateral arrangements which exist. 


In some ways the second part of the book dealing with the legal Hterature 
on the subject is more interesting. It is worth bearing in mind when reading 
this chapter that there is also a reasonably comprehensive bibliography at the 
end of the book. Dr. Jenks outlines the main literature of the subject in what 
is really a series of reviews. He deals with the pre-1957 speculations, with 
the contribution of air lawyers and discusses in separate chapters the con 
tributions of writers from the U.S.A, the U.S.S.R. and Eastern Europe, 
Britain and the Commonwealth, Western Europe, Asia and Latin America. 
For many people this may be their first introduction to the views of people 
like the Russians Korovine, Tunkin and Osnitskaya, not to mention the East 
European, Asian and Latin American writers to whom reference is made. 


The third part of the book outlines the present rules of space law. Much 
of this consists to a large extent of a commentary on the Genera] Assembly 
Declaration of December, 1968, since many subjects are dealt with specifically 
in that declaration including matters like the freedom of exploration and use, 
the fact that outer space and its bodies are not subject to appropriation, 
the fact that the principles of international law and of the U.N. Charter shall 
so far es they are applicable extend to outer space, and the responsibility of 
a state for its national activities in space. 

In his discussion of the subject the author has no revolutionary specula- 
tions to make. His approach is to sift the resolutions and practices of states 
and international organisations, especially of the U.N. and its agencies to 
ascertain the contemporary approach to problems of space law. 

Useful appendices contain the U.N. declaration of 1968 and extracts from 
other General Assembly resolutions, the Nuclear Test Ban Treaty, extracts 
from I.T U. regulations and from some of the regional and bilateral agree- 
ments and other materials. 

The book is well presented, well worth reading and very expensive. 


J. A. Awparws. 


THE INTERNATIONAL Posrrion oF Communist Cuma. Edited by 
Lyman M. Tonpex, Jz. Dobbs Ferry, N.Y.: Oceana Publica- 
tions for the Association of the Bar of the City of New York. 
1965. x and 116 pp.] 

The International Position of Oomnwadst China is the fifth of the 

Hammarskjdld Fora to be published under the auspices of the Association 


of the New York Bar with a view to ensuring “that all who read may thereby 
become more aware that only by the substitution of the rule of law may 
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war be eliminated as the ultimate means of settling international disputes” 
(px). Unfortunately, those who participated in the Forum seem to be mott- 
vated by the view that what is good for the United States is ipso facto good 
for the world and for the establishment of the rule of law on a universal 
basis. This is particularly evident in the comments made by Professor 
McDougal during the course of the discussion. He does not believe in world 
organisation just for world organisation’s sake. Rather, he seeks a “world 
organisation which will promote a world of freedom and abundance, the 
kind of world which cherishes the values of a free society, the kind of society 
in which we all wish to live” (p. 60). Provided we all accept the same value 
Judgments this attitude is acceptable, even though it might raise doubts with 
regard to some of the existing members of the United Nations. In his view, 
Communist China is a new State which does not satisfy the conditions of 
membership lald down in Article 4 of the Charter (pp. 62, 68), and whose 
membership he is opposed to, especially in view of the difficulty “we” have 
hed in “domesticating” the Communist States already in the Organisation 
(p. 6). He does not belleve that “it is in the common interest of the 
peoples who prefer a free world to scuttle our friends who fought for that 
kind of world [Nationalist China] and make a gratuitous gift to people who 
are avowedly out to destroy it” (pp. 64-8). 

The papers presented to the Forum, which was held on December 2, 1968, 
were prepared by Professor Clubb of Columbia University and Mr. Eustace 
Seligman (presumably of the New York Bar), and to some extent they reflect 
the almost two years that have elapsed between delivery and publication. 
This delay merely serves to emphasise the unrealistic character of some of the 
points made, perticularly by Mr. Seligman. In addition, it would be interesting 
to know whether today, in the light of Angio- and Franco-American 
differences, Lord Shewcross would still suggest as a matter of practical 
internetional relations that the problem of Chine in the United Nations must 
not be viewed as an isolated problem, and that the Western allies should seek 
a concerted attitude (p. 56). 

In his paper, Professor Clubb constantly draws attention to the com 
sistency of Chinese forelgn policy and points out that modern China Is only 
fulfilling the historical destiny of China. “There are vast tracts of land 
on China’s periphery which Chinese rulers, Nationalist or Communist, con- 
sider should rightfully fall within the Chinese domain. ... It is only within 
the context of China’s traditional arrangements for dealing with ‘ barberlans’ 
thet China’s foreign relations of the nineteenth century can be understood— 
and it is only against the background of the country’s nineteenth century 
relations that its foreign policy of today can be properly appreciated. That 
system hinges upon a central factor—Chinae’s pre-eminence, tts political domin- 
ance” (pp. 7, 4). In fact, the attitude to the “barbarians” is not so 
different from the attitude of today (pp. 8, 68). Despite the realism shown 
here, Mr. Clubb has been overtaken by events. In 1968 he could still write: 
“No one need think that Japan, India and Indonesia will easily abendon their 
profitable position of non-parHsanship in favour of an emotional commitment 
to one or the other camp” (p. 12), and could express his conviction thet 
China was incapable of becoming a nuclear power (p. 15). 

A point is made in this paper that tends to be frequently overlooked when 
seeking to understand the motivations of Chinese policy: “After a century 
of weakness and disorder, during which ft occupied a position of international 
inferiority marked by the ‘unequal treaties” China hes been united under 
an iron rule and is headed along the road to national construction and inter- 
national rehabilitation” (p. 84). In view of this, ft is perhaps unfortunate 
that he does not point out thet the Kuomintang and its leadership would 
have pursued the same policy had it been strong enough, and that there has 
been no Nationalist criticism of China’s Tibet policy. 

Mr. Clubb does not often allow his views to be effected by national 
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prejudice, but this seems to be responsible for bis statement that China “is 
not a ful member of the community of nations” (p. 80). Mr. Seligman’s 
bias is transparent thoughout his paper. Perhaps ft is enough to quote what 
he belleves to be a reasonable solution to the problem of China and the 
United Nations: “It is suggested that an acceptable compromise would be 
an amendment to the Charter which would eliminate China as a permanent 
member of the Council and have the seat it now holds filled hereafter by 
election by the General Assembly,” accompanied by dual representation of 
two Chinas (p. 41). Such a proposal would, he believes, be “ undoubtedly 
welcomed by the other members of the United Nations, and at the same time 
be a compromise which would not involve either a surrender or loss of prestige 
by etther side. . . . [and tt is] probable that two-thirds of the members of 
the United Nations would approve of such a solution if proposed by the 
United States” (p. 4%). 

Apart from providing provocative, unacceptable, and reasonable material 
on The International Position of Communist China this fifth contribution to 
the New York Bar Association’s Hammarskjöld Forum contains one of the 
most useful biblographies in English on the subject and this makes it a 
valuable teaching ald. 

L. C. Garry. 


DER RÄUMLICHE ANWENDUNGSBEREICH DER VERWALTUNGSRECHTS- 
Norm. By Kraus Voert. [Frankfurt am Main and Berlin: 
Alfred Metzner Verlag. 1965. xxii and 480 pp. DM.91.] 


Dre ANERKENNUNG AUSLANDISCHER VERWALTUNGSAXTE. By Kavs 
Konic. [Kém: Carl Heymanns Verlag KG. 1965. 120 pp. 
DM.21.] 


Tum first of these books, written by a Professor of Law at the University 
of Erlangen-Nuremberg, deals with the question of the territorial scope of 
rules of administrative law: is it possible for the administrative law of a 
state to demand compliance with its rules outside the frontiers of such state, 
or, in other words, to regulate the conduct of persons abroad? This is 
an important question which arises in connection with all legislation and, as 
the author clearly realises, is in no sense confined to administrative law. 

The answer which he gives cannot easily be ascertained or stated. Much 
of it is, it seems, of a purely negative character: The territoriality of law 
is a matter of the past. Although a state cannot perform acts of soverelgnty 
abroad, ie. cannot exercise enforcement. jurisdiction (pp. 101, 142) and 
although by virtue of a fiction (p. 128) there remains “a narrowly limited,” 
but undefined field of application of the principle of territoriality, mainly in 
connection with foreign confiscations (p. 121), in truth the principle cannot 
be rationally justified (p. 87) and in the modern world is to a large extent 
abandoned (p. 124 et seg. and passim). Accordingly the territorial scope 
of laws is unlimited (pp. 92, 100, 108). In particular, no Imitation can be 
founded upon public international law (pp. 102, 142, 851)—a most surprising 
and, indeed, unteneble proposition: see 111 (1964 I) Reowetl des Cours 1 
et seq. Nor does the German Constitution imply any limitation of German 
legislation (p. 146 et seg.). Nor is tt possible to suggest that e rule of 
statutory interpretation could be derived from the territoriality of law 
(p. 148). 

It is only when he comes to the last chapter (pp. 402-480) of this large 
and overburdened book that the author makes an attempt to develop 
“spesifsch feldtheoretische Topol,” as he puts jt in terms which are untrans- 
Intable, but representative of the stilted and frequently obscure language and 
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the wholly inadmissible linguistic innovations with which this work abounds. 
That attempt, though it is relatively short, again cannot readily be mm- 
marised. But it seems to lead to the suggestion that the limitation (if any) 
must be based on the primacy of international co-operation and “ exchange ” 
which the German Constitution is seid to proclaim (p. 415 et seq.). The 
author calls it, once again untranslatably, the principle of “ offene 
Staathohkett.” 


unproductive kind is striking. This ts no doubt the reason why he has not 
succeeded in giving a clear lead to the solution of pressing practical problema. 
To give guch a lead, however, is the object which it is the true function of 
academic work to pursue and achieve. 

The present reviewer is on record as a critic of the territoriality of law 
as a legal principle. Yet it goes much too far to deny or discard it altogether, 
as Professor Vogel suggests, for it is a plainly inevitable aspect of the 
naturel limitation of the state to regulate human conduct. The German 
Constitution may illustrate, but cannot define that limitation so as to give 
rise to an international rule of decision. 

The much less pretentious book by Dr. König deals with a cognate, though 
considerably narrower subject. He is concerned with the circumstances in 
which a country may or must grant recognition to the administrative act of 
a foreign state: is a foreign driving licence valid here? The author reaches 
the obvious and inevitable conclusion that it is very largely within the discre- 
ton of the local legislator to decide whether, to what extent and in what 
circumstances he desires to recognise ‘the forelgn administrative act. The 
author who is another victim of the unfortunate conception of international 
administrative law which is so popular in Germany, makes some useful points 
in developing his thesis, but the omissions are remarkable. The Anglo- 
American material on the act of state doctrine is completely ignored, and 
so is Niboyet’s important contribution in Volume VII of his Traits. Very 
little attention is given to judicial practice nor is anything seid about the 
effect to be attributed to the foreign administrative act upon contracts or 
other relationships between private persons. 

F. A. Magoo, 
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ABORTION AND THE Law. By Berxaro M. Dickens, LL.M. (Lond.), 
of the Inner Temple, Barrister-at-Law. [London: MacGibbon 
and Kee. 1966. 219 pp. including appendices and index. 
£1 10s. net.] 


Tux prospect of reform at last certainly makes this informative study 
very welcome, though publication in the midst of the parliamentary debates 
(some of which are dealt with in an appendix) must be frustrating for an 
author, especially since the book thereby has a somewhat incomplete appear- 
ance. Starting with an historical conspectus, Mr. Dickens cxamines the 
present law, based most unsatisfactorily upon the Judicial interpretation in 
Bourne of the word “unlawfully.” The contribution of the lawyers towards 
the development of a coherent and acceptable body of doctrine on this issue 
has not been one for commendation. The authorities have not pursued any 
very consistent policy, and it is remarkable how much in our society depends 
upon the exercise by the police of their discretion to prosecute or not to 
prosecute. The movement for reform is described, leading to a discussion 
of the arguments. 

Mr. Dickens evidently favours a wide measure of liberalisation of the law. 
Perhaps his most interesting section is where he examines, with meticulous 
fairness, the objections to reform which are usually advanced. (1) Termina- 
tlon may produce harmful effects, such as death (even when conducted by 
medical men in the most favourable circumstances), morbidity and sterility, . 
Japanese experience of repeated termination being particularly disquieting: 
The risk of harm in e properly conducted lawful termination is less than 
In an unskilled illegal termination, which in many cases would be the 
alternative. (2) The terminated woman suffers harmful psychological after- 
effects such as feelings of guilt: Such studies as have been carried out do 
not confirm this, and anyway this is an argument for improved psychiatric 
treatment. (8) A greater incidence of termination would involve the health 
service in greater expense: Yes and rightly so if a social advantage would 
thereby be gained; furthermore, {legal terminations which turn septic at 
present involve the health service in very considerable expense, and the 


ception has certainly not led to any decline, rather the reverse. (6) Lawful 
termination would lead to a serious decline in moral standards: Foreign 
experience has not confirmed this, and in any event it is arguable whether 
the function of the law is to inculcate moral standards. Punishment by 
childbirth is not a very engaging doctrine, and, furthermore, the vast 
majority of women secking abortion are married women with already several 
children at least. (7) Termination offends Christian doctrme: Lawful 
termination would be permissive and not mandatory. Even the Church 
takes no action over the spontaneous termination, which may represent at 
least one-third of the total. 

It is a matter for some comfort that with tmproved methods of 
contraception and sterilisation the problem of termination will probably 
cease to be of any great tmportance. Indeed, a point not really brought out 
by Mr. Dickens, it may well be that ft is the rather conservative and reluctant 
attitude of the medical profession which is the real obstacle to any rapid 
increase in lawful termination. It appeared very clearly from the report 
of the Royal College of Obstetriclans and Gynaecologists that a registered 
medical practitioner does not today, even under the present law, feel any legal 
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inhibition upon the carrying out of termination which he would otherwise 
wish to carry out. 

This book is very much a young man’s book, with all the attendant 
characteristics: eager, meticulous, well-documented, not terribly well ordered, 
not particulerly well balanced in treatment, not always expressed tn quite as 
incistve a manner as might have been wished. But overall this is a 
thoroughly worthwhile study of a subject which lawyers have been inclined 


to ignore. 
Arro Samvens. 


How To Ger InDUsTRUAL Insunms Benerirs. By J. Bri. 
don: Sweet & Maxwell Ltd. 1966. xv and 246 and 
index) 15 pp. 18s. 6d. (paperback), 85s. (hardback).] 


Tue title of this book, written by someone experienced in the prosecution of 
industrial injuries claims, will not commend itself to those who see social 
security as a feather-bed for malingerers in our society. The author’s concern 
however is directed to those who fall to avall themselves of thelr statutory 
entUtlement, whether through ignorance of their rights or unfamiliarity with 
medico-legal niceties. Intended to be used as an adjunct to the relevant 
legislation, the book concentrates on the medico-legal issues involved, and, by 
drawing on the “ jurisprudence” which is emerging from the Commissioner's 
Decisions, provides the claimant with likely objections from the insurance 
officer, and, more important, arguments which may be used to rebut those 
objections. Mindful of Diplock LJ.’s reminder in R. v. Deputy Industrial 
Injuries Commissioner, ex p. Moore [1965] 1 All E.R. 81, we must not refer 
to the insurance officer as “the other side” Using: this approach, the risks 
covered (personal injury by accident, prescribed diseases and diseases 
caused by industrial accident) and the benefits (injury, disablement—including 
special herdship allowance—and industrial death benefits) are dealt with. 
Late claims and appeals, review and appeals occupy the concluding chapters. 
One is left with the impression that life and not logic has demarcated the 
frontier between industrial and non-industrial accidents and that, so far as 
is compatible with the disbursement of public funds, the tendency is to draw 
the Ime somewhat in the claimant’s favour. Section 10 of the 1965 Act 1s 
witness to this commendable trend. Making tea, smoking, conversing, banding 
over a swect, arresting a runaway pushchair (with a child in it), and even 
idiopathic illness are not necessarily non-industrial occurrences, although 
picking strawberries illicitly under the foreman’s orders, and worse still, 
helping the foreman’s wife to retrieve a brush stuck in the chimney transgress 
the borders of this form of social security. Mr. Bell recognises the incubus 
which certification throws upon the medical practitioner who in addition to 
his normal diagnostic function is called upon to adduce aetiological factors 
relevant to a parti¢ular condition, Here, es in other contexts, the medical 
expert is at his most vulnerable, since, as Mr. Bell points out, “medical 
knowledge of causation is at present incomplete and partially uncollated,” 
although some consolation may be derived from the laxer standard of legal 
proof in comparison with the “scientific” standard. Not unnaturally in 
a sphere where causal connection occupies a central position the old meta- 
Physical distinctions reoccur such as our old friends cousa cawsons and causa 
sine qua son, typified in the contrast between inherent disposition not pre- 
cluding a claim, and inherent abnormality which like “the frayed rope” is 
Prone to give at any time. In dealing with the human detritus of our indus 
triallsed society, Mr. Bell is direct, clear and deadpan, whether dealing with 
insults to the human integument, or senescence, which he gravely informs us 
is “a particular kind of supervening condition”! In line with Pranks Mr. 
Bell paints no picture of bureaucrats lusting for power in his description of 
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° the machinery for dealing wHh claims, although he does have reservations 


about the mode of selecting decisions for publication and the availability of 
decisions. He refrains from any general indictment of the choice of decisions, 
but is critical of two matters—slgnificant unreported decisions post-dating 
published decisions, and the curious dearth of decisions allowing industrial 
death benefit in respect of pneumoconiosis. The format, whilst it tmpedes 
cursive reading, is an ald to quick reference. Claimants, trade union repre- 
sentatives, and (now that the regulations have been changed) barristers and 
solicttors will find that the book fills a gap between the stark law and the 
useful Ministry leaflets. 
Cumas D. Dux. 


A Mopren View or Tot Law or Torts. ghee S. COLYER, M.A., 
Barrister-at-Law. [Oxford: Pergamon s. 1966. 221 and 
index (which includes statutes and cases) 11 pp. 20s. net.] 


Prreamoxw have put this book out as one of thelr “Modern Legal Outline 
Series,” the atm of which is to meet the demand for simple and straightforward 
descriptions of various aspects of our law. In this small book the author has 
attempted to bring some unity into the law of torts by stressing the interests 
of the plaintiff which the law protects and the conduct of the defendant. 
With respect to the Editor of this Series, one must point out that this 
approach is not entirely novel. The author however acknowledges the 
influence of the leading works, not excluding Street. Although clearly written, 
the book necessarily exhibits signs of compression, and one is dubious concern- 
ing the utility of the tables on page 86 (contrasting the plaintiffs interests and 
the defendant’s conduct) and page 208 (comparing the scope of the various 
torts which protect the plaintiffs interest in land). Examinees who learn 
these tables (or crib them), may find that they nonetheless hand in rather 
lean scripts. Quite apart from law students, it is doubtful if professional 
students will use this book widely in view of the nature of their professional 
syllabuses, Although quite well written, a aingle reading (the author adjures 
the reader to read the whole book twice) reveals a few errors and spelling 
mistakes. Thus the reference to the police constable as an independent 
contractor based upon Fisher v. Oldham Corporation [1990] 2 K.B. 864, 
ignores section 48 of the Police Act 1964, which makes the chief officer of 
police Mable for the torts of constables. Although the author is aware of 
the fact that the same conduct may constitute several legal wrongs, be 
reluctantly vouchsafes to us a definition of tort based upon the conduct of 
the defendant and, at the same time, attempts in the same definttion to 
distinguish torts actionable per se (“conduct”) and torts actionable upon 
proof of damage (“certain of the consequences of such conduct”). The 
author would have been well advised to have cling to his original reluctance 
and to have spared us this particular exercise. The Wagon Mownd (No. 3) 
reached the Judicial Committee of the Privy Council after the date of 
publication and necessitates changes to page 78. 
Caas D. Draxr. 





CORRESPONDENCE 


Tue Eorron, 
The Modern Law Review. 


Dear Sir, 

In Mr. T. H. Willams article, “The Criminal Procedure Code of Northern 
Nigeria,” in your issue of May 1966, it is sald, at page 259, that the drafting 
of a charge by the magistrate under the 1960 Code occasioned “much disquiet 
and suspicion end I must admit thet at first I shared this disquiet.” Speaking 
with considerable experience both as a magistrate and a sessions judge, I 
may say that in the Indo-Pakistan sub-continent, whose Criminal Code of 
1888 seems to have furnished the model for the Northern Nigerian Code, this 
procedure was never considered as disadvantageous to the accused. Indeed 
` it is a positive advantage, since as likely as not the accused is likely to be 
discharged without the specific formulation of a charge. It could not be 
regarded as plecing the court “on the side of the prosecutor.” On the other 
hand, the refusal of the court to frame a charge is 2 positive advantage since 
the odium of an offence would not ordinarily attach to the accused unless 
tbe charge is framed, for the prosecution is then Inferred as having been 
baseless and police inspired. 
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Tar Environ, 
The Modern Law Review. à 


Dear Sir, 

I refer to that learned re ThE O’Donoghue on “ Imputetions on 
the Character of Prosecution Witnesses” (1966) 29 M.L.R. 462-506. I seck 
only to challenge hia conclusion that the present position is consonant with 
fairness. Certainly the acknowledgment that the judge bas a discretion 
to exclude is welcome. But the distinctlon between an attack which is 
a necessary element of the defence and one which is gratuitous is, to my mind, 
Just one of those superficially attractive but fundamentally unsound pieces 
of logic that so often characterises the law. Surely anything that goes to the 
credibility of the witnesses for the prosecution is relevant to the defence. 
The notion of fairness is quite misplaced, this peculiar idee thet if the eccused 
says nasty things about the policeman the policeman can say nasty things about 
the accused and his past. If a policeman is alleged to be a liar the material 
factor is not who made the allegation but what is the evidence, if any, to 
support it. Unfounded allegations that the policeman, prima facie is not a 
reputable, honest public servant carrying out his duty, with no incentive for 
telling lies, are unHkely to do him any harm. Exposure of the accused’s record 
might very probably lead to convictlon. The policeman should have to put up 
with this unpleasantness as a part of his duty. More important, no experienced 
advocate would indulge in gratuitous, unfounded mud slinging against the 
policeman, because this is no substitute for a real defence and the possibility 
of a “rebound” in the minds of the Jury would be too strong. In my sub- 
mission the accused should be entitled, if so advised, to make imputations 
upon the character of prosecution witnesses subject only to the sanction that 
both prosecution counsel and the judge could make such comments to the 
jury as seemed appropriate about any such imputations made. 

If the accused's record is to go before the jury—and-there is a lot to be 
said for this—this should be done as a matter of general principle and not 
only in particular cases ag in para. (f). 

Yours sincerely, 
Amo SAMOE 
Tho University, Southampton. 





